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REGULATORY  INFORMATION 
SERVICE  CENTER 

agency:  Regulatory  Information  Service 
Center. 

ACTION:  Calendar  of  Federal 
Regulations. 

summary:  The  Regulatory  Information 
Service  Center  publishes  the  Calendar  of 
Federal  Regulations  in  order  to  provide 
the  President,  the  Congress,  and  the 
public  with  a  tool  to  better  imderstand 
and  help  shape  the  Federal  regulatory 
process.  Special  indices  to  the  material 
help  readers  identify  quickly  items  that 
might  be  of  most  interest. 

ADDRESS:  Regulatory  Information 
Service  Center,  Suite  700,  2100  M  Street 
N.W.,  Washington,  DC  20037. 

FDR  FURTHER  MFDRMATIDN:  For 
information  about  specific  regulations, 
please  refer  to  the  Agency  Contact  listed 
at  the  end  of  each  entry. 

For  further  information  about  the 
work  of  the  Regulatory  Information 
Service  Center:  Mark  G.  Schoenberg, 
Executive  Director,  Regulatory 
Information  Service  Center,  Suite  700, 
2100  M  Street  N.W.,  Washington,  DC 
20037,  (202)  653-7246. 

For  hirther  information  about  the 
Calendar  project:  Elizabeth  Jester, 

Project  Manager,  Calendar  of  Federal 
Regulations,  Regulatory  Information 
Service  Center,  Suite  700,  2100  M  Street 
N.W..  Washington,  DC  20037,  (202)  653- 
7240. 

SUPPLEMENTARY  INFDRMATIDN: 

Letter  From  the  Executive  Director  of 
the  Regulatory  Information  Service 
Center 

The  Regulatory  Information  Service 
Center  is  responsible  for  providing 
regulatory  information  to  the  President, 
the  Congress,  and  the  public  so  they  can 
understand  and  help  shape  Federal 
regulatory  policy.  The  Center  publishes 
the  Calendar  of  Federal  Regulations 
twice  a  year  as  a  part  of  its 
responsibility.  The  Calendar  of  Federal 
Regulations  provides  a  comprehensive 
overview  of  important  regulations  that 
agencies  are  developing  and  a  summary 
of  the  analytical  bases  for  them. 

Agencies  submit  entries  describing  their 
regulatory  activities  to  Center  staff  who 
review  the  material  to  make  sure  it  is  in 
a  consistent  format  and  provides  the 
reader  as  much  information  as  is 
available.  The  Center  is  not,  however, 
responsible  for  the  accuracy  or 
completeness  of  agency  materials. 

The  Calendar  is  designed  to  help 
improve  the  regulatory  process,  to 
identify  areas  of  multiple  regulatory 
impact,  and  to  assist  the  regulators  in 
developing  well-reasoned,  cost-effective, 
and  consistent  regulatory  policies.  By 


doing  so,  it  complements  other  efforts  by 
President  Reagan’s  Administration,  such 
as  Executive  Order  12291,  “Federal 
Regulation,”  which  seek  to  reduce  the 
regulatory  burden  on  our  economy  and 
our  citizens.  It  also  provides  information 
to  Vice  President  Bush’s  Task  Force  on 
Regulatory  Relief  about  the  burdens  and 
benefits  of  important  regulatory 
activities  under  development. 

The  Calendar  and  the  Regulatory 
Agendas  required  under  E.0. 12291 
allow  interested  parties  to  track  most  of 
the  regulatory  activity  under 
development  in  the  Federal 
Government.  Through  continued 
publication  of  the  Calendar  of  Federal 
Regulations  and  other  projects  we  will 
undertake,  the  Regulatory  Information 
Service  Center  will  design  and 
implement  systems  that  will  provide 
information  about  regulatory  activities 
so  that  we  can  better  understand  and 
manage  the  Federal  regulatory  process. 
We  solicit  your  comments  on  what 
regulatory  information  you  need  and  in 
what  forms  that  information  would  be 
most  valuable.  You  can  provide  this 
information  by  completing  the  comment 
card  we  have  provided  on  the  back  of 
this  volume  or  by  writing  to  us.  We  look 
forward  to  hearing  from  you. 

Dated:  )une  26. 1981. 

Mark  G.  Schoenberg, 

Executive  Director. 
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AGENCY  PARTICIPATION  IN  THE 
CALENDAR  PROJECT 

Thirty-three  Federal  departments  and 
agencies  with  significant  regulatory 
responsibilities  have  submitted 
information  about  regulations  under 
development  for  this  edition  of  the 
Calendar.  Eighteen  of  these  33  are 
executive  departments  and  agencies, 
and  15  are  independent  regulatory 
agencies.  The  extent  of  an  independent 
regulatory  agency’s  activity  in  the 
Calendar  project  is  determined  by  the 
independent  agency.  Listed  below  are 
the  33  agencies  that  contributed  to  this 
edition: 

Executive  Agencies 

'  Department  of  Agriculture 
Department  of  Commerce 
Department  of  Education 
Department  of  Energy 
Department  of  Health  and  Human 
Services 

Department  of  Housing  and  Urban 
Development 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  Transportation 
Department  of  the  Treasury 
Environmental  Protection  Agency 
Equal  Employment  Opportunity 
Commission 

Federal  Emergency  Management 
Agency 
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General  Services  Administration 
National  Credit  Union  Administration 
Small  Business  Administration 
Veterans  Administration 

Independent  Regulatory  Agencies 

Civil  Aeronautics  Board 
Commodity  Futures  Trading 
Commission 

Consumer  Product  Safety  Commission 
Federal  Communications  Commission 
Federal  Deposit  Insurance 
Corporation 

Federal  Election  Commission 
Federal  Energy  Regulatory 
Commission 

Federal  Home  Loan  Bank  Board 
Federal  Maritime  Commission 
Federal  Reserve  System 
Federal  Trade  Commission 
Interstate  Commerce  Commission 
Nuclear  Regulatory  Commission 
Postal  Rate  Commission 
Securities  and  Exchange  Commission 

INFORMATION  ABOUT  ADDITIONAL 
COPIES 

Additional  copies  of  this  edition  of  the 
Calendar  are  available  for  $5.50  each  as 
Stock  No.  052-003-00834-3  from: 
Superintendent  of  Documents 
Washington,  DC  20402  ' 

(202)  783-3238 

HOW  TO  USE  THE  CALENDAR 

The  Calendar  is  organized  to  help 
users  locate  information  about 
regulations  of  interest  to  them.  The 
Calendar  contains  a  letter  from  Mark  G. 
Schoenberg,  Executive  Director  of  the 
Regulatory  Information  Service  Center; 
a  table  of  contents;  a  section  on  how  to 
use  the  Calendar;  a  list  of  abbreviations; 
a  list  of  regulations  covered  in  this 
edition;  seven  chapters  describing  these 
regulations;  three  indices;  and  four 
appendices. 

The  section  on  how  to  use  the 
Calendar  explains  the  basic 
organization  of  the  Calendar,  how  to  use 
its  individual  components,  the  criteria 
the  agencies  used  to  select  the 
regulations  reported,  the  type  of 
information  available  in  each  entry,  and 
the  limitations  on  the  data  presented. 

The  entries  describing  regulations 
have  been  divided  into  seven  chapters; 
each  covers  a  major  area  of  Federal 
regulatory  activity: 

(1)  Energy 

(2)  Environment  and  Natural 
Resources 

(3)  Finance  and  Banking 

(4)  Health  and  Safety 

(5)  Human  Resources 

(6)  Trade  Practices 

(7)  Transportation  and 
Communication 


Within  each  chapter  entries  are 
presented  in  alphabetical  order,  first  by 
executive  and  then  by  independent 
agencies.  The  entries  are  further 
alphabetized  by  issuing  office,  if  any, 
and  then  by  the  title  of  the  entry. 

Seven  indices  and  appendices  have 
been  created  to  aid  Calendar  readers  to 
locate  easily  information  that  may  be 
important  to  them. 

Separate  indices  identify  sectors 
affected  by  each  proposal,  the  estimated 
date  of  the  next  regulatory  action,  and 
dates  for  comments,  hearings,  and 
meetings  on  the  regulations  under 
development,  when  applicable. 

The  appendices  indude:  (I)  President 
Reagan’s  Executive  Order  12291 
(“Federal  Regulation”),  (II)  the  status  of 
the  regulations  that  were  reported  in  the 
last  edition  of  the  Calendar  but  are 
absent  from  this  edition,  (III)  publication 
dates  for  each  agency’s  Semiannual 
Regulatory  Agenda,  and  (IV)  important 
regulations  scheduled  for  agency 
review. 

Each  index  and  appendix  begins  with 
a  brief  description  of  its  contents,  and 
how  to  use  it. 

ABOUT  THE  ENTRIES 

Agencies  submitted  entries  for  the 
Calendar  that  describe  their  regulations 
under  development.  These  entries 
comprise  the  body  of  the  Calendar. 

Criteria  for  Selection 

This  edition  of  the  Calendar  provides 
an  overview  of  important  regulations 
under  development  by  33  Federal 
agencies.  Each  agency  submitted  entries 
for  the  Calendar  according  to  several 
criteria.  At  a  minimum,  agencies  were 
asked  to  use  the  same  criteria  as  those 
they  use  for  determining  when  to 
prepare  Regulatory  Impact  Analyses 
under  the  general  guidelines  in 
Executive  Order  12291  (“Federal 


Regulation,”  46  FR  13193,  February  19, 
1981). 

In  addition  to  these  criteria,  agencies 
have  submitted  reports  on  regulations 
for  this  Calendar  that  concern: 

•  Precedent-setting  rules. 

•  Issues  of  great  public  interest. 

•  Rules  that  may  increase 
productivity  and/or  profits  without 
causing  any  adverse  effects. 

•  Grants  and  income  transfer  program 
regulations  that  may  impose  annual 
compliance  costs  of  $100  million  or 
more. 

•  Regulations  that  the  agency  is 
reproposing  after  review  pursuant  to 
Executive  Order  12291  or  their  own 
internal  review  procedures,  if  the 
proposed  change  would  have  important 
consequences. 

Any  regulatioir  which  the  agency 
reported  in  the  fourth  edition  of  the 
Calendar  is  also  reported  in  this  edition 
unless  it  has  been  issued  as  a  Hnal  rule, 
is  “on  hold”  for  various  reasons,  or  has 
been  withdrawn.  If  so,  we  have  noted 
this  action  in  Appendix  II:  Status  of 
Regulations  from  November  1980 
Edition. 

The  regulations  covered  in  the 
Calendar  are  those  for  which  an  agency 
is  reasonably  likely  to  issue  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM),  a  Notice  of  Proposed 
Rulemaking  (NPRM),  a  Final  Rule,  or  to 
take  other  significant  action  within  the 
next  twelve  months. 

For  clarity  and  consistency,  the 
Calendar  staff  asked  all  agencies  in 
preparing  their  Calendar  entries  to 
follow  a  set  of  guidelines  we  developed 
in  consultation  with  the  agencies  and 
the  Office  of  Management  and  Budget, 
the  Council  of  Economic  Advisers,  and 
other  offices  in  the  Executive  Office  of 
the  President.  The  guidelines  used  by 
agencies  in  preparing  submissions  to 
this  edition  of  the  Calendar  are 
available  from  the  Regulatory 
Information  Service  Center. 


Contents  of  Entries 


Each  Calendar  entry  describes  a  regulation  and  contains  the  following  information 

Title  and  CFR  Citation .  Title  of  the  regulation  under  development  and  the  CFR 

citation  for  the  regulation.  An  asterisk  (*)  after  the  CFR 
citation  indicates  that  the  regulation  will  be  a  revision  to 
an  existing  regulation  that  has  been  codified  in  the  CFR.  If 
the  regulation  under  development  will  occupy  a  r>ew  CFR 
section,  there  is  rra  asterisk.  If  there  is  no  CFR  citation, 
the  regulation  has  not  yet  been  assigned  a  place  in  the 
CFR. 

Legal  Authority .  A  citation  of  the  statutory  authority  under  which  the  agency 

undertakes  the  regulatory  action. 

Reason  for  Including  This  Entry .  A  brief  statement  of  the  importance  of  the  regulation  under 

development. 

Statement  of  Problem .  A  brief  discussion  of  the  problem  that  the  regulation  is 

addressing. 
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Contents  of  Entries — Continued 


Alternatives  Under  Consideration ..  A  brief  description  of  the  major  choices  the  agency  is 


considering  to  achieve  its  regulatory  objectives. 

Summary  of  Benefits .  A  discussion  of  the  expected  direct  and  indirect  benefits  of 

the  regulatory  action  to  the  sectors  of  the  economy, 
population,  government,  etc.,  that  will  be  affected. 

Sectors  Affected .  A  listing  of  those  sectors  that  may  benefit  as  a  result  of  the 

proposal.  Where  possible,  we  use  Standard  Industrial 
Classification  (SIC)  terminology  in  listing  the  sectors. 

Summary  of  Costs .  A  discussion  of  the  expected  direct  and  indirect  costs  of  this 

action  to  the  sectors  of  the  economy,  population,  govern¬ 
ment,  etc.,  that  may  be  affected. 

Sectors  Affected .  A  listing  of  the  sectors  that  may  bear  costs  as  a  result  of  the 

proposal.  Where  possible,  we  use  SIC  terminology  in 
listing  the  sectors. 


Related  Regulations  and  Actions...  A  description  of  other  regulations  or  actions,  either  within  or 

outside  the  agency,  that  are  related  to  the  regulation 
under  consideration. 

Active  Government  Collaboration..  The  steps  the  agency  is  taking  to  coordinate  the  proposed 


regulation  with  any  other  Federal,  State,  or  local  agencies. 

Timetable _ _  A  chronological  listing  of  the  future  major  steps  the  agency 

will  take  to  develop  the  regulation. 

Available  Documents . . .  A  list  of  major  background  documents  related  to  the  pro¬ 

posed  regulation,  and  notice  of  where  they  may  be  ob¬ 
tained  or  read. 

Agency  Contact . .  The  name,  address,  and  telephone  number  of  a  person  in 

the  agency  who  can  respond  to  questions  about  the 
proposed  regulation. 


Data  limitatioiis 

Agencies  prepared  entries  for  this 
edition  of  the  Qdendar  to  give  the  public 
the  earliest  possible  notice  of  their  plans 
to  propose  and  promulgate  regulations. 
They  have  tried  to  predict  their  future 
activities  accurately,  but  dates  and 
schedules  are  still  tentative.  Agencies 
may  withdraw  some  of  the  entries  they 
have  listed,  or  they  may  promulgate  or 
propose  other  regulations  not  included 
in  this  edition.  Agency  actions  in  the 
rulemaking  process  may  occur  before  or 
after  the  dates  they  have  listed  in  the 
Calendar.  The  Calendar  does  not  create 
a  legal  obligation  on  submitting  agencies 
to  adhere  to  schedules  within  it  or  to 
confine  their  regulatory  activities  to 
those  regulations  that  appear.  The 
information  in  this  edition  is  accurate  as 
of  May  1, 1981,  in  the  judgment  of  the 
submitting  agencies. 

UST  OF  ABBREVIATIONS 

The  following  abbreviations  appear 
throughout  this  edition  of  the  Calendar: 

ANPRM — ^The  Advance  Notice  of 
Proposed  Rulemaking  is  a  preliminary 
notice  that  an  agency  is  considering  a 
regulatory  action.  The  agency  issues  an 
ANPRM  before  it  develops  a  detailed 
proposed  rule.  The  ANPRM  usually 
describes  the  general  area  that  will  be 
subject  to  the  regulation,  lists  the 
alternatives  that  the  agency  is 
considering,  and  asks  for  public 
comment  on  the  proposed  regulation. 

CFR — ^The  Code  of  Federal 
Regulations  is  a  codification  of  the 


general  and  permanent  rules  published 
in  the  Federal  Register  by  the 
departments  and  agencies  of  the  Federal 
Ck)vemment.  The  Code  is  divided  into 
50  titles  which  represent  broad  areas 
subject  to  Federal  regulation.  The  Office 
of  the  Federal  Register  revises  it 
annually. 

E.O. — Executive  Orders  are 
Presidential  directives  issued  to 
agencies.  They  are  published  in  the  , 
Federal  Register  and  in  Title  3  of  the 
Code  of  Federal  Regulations. 

FR — ^The  Federal  Register  is  a  daily 
Federal  Government  publication  that 
announces  all  proposed  and  final 
Federal  regulations.  It  also  contains 
notices  of  public  meetings  and  other 
events  Federal  agencies  may  schedule. 

FY — ^Fiscal  year  is  a  budget  term.  The 
Federal  fiscal  year  runs  fi’om  October  1 
to  September  30,  as  opposed  to  the 
calendar  year,  which  nms  from  January 
1  to  December  31.  (For  example,  fiscal 
year  1982  extends  from  October  1, 1981 
to  September  30, 1982.) 

NTIS — ^The  National  Technical 
Information  Service  of  the  Department 
of  Commerce  is  the  central  point  in  the 
United  States  for  the  public  sale  of 
government-funded  research  and 
development  reports  and  other  analyses 
prepared  by  Federal  agencies,  their 
contractors,  or  grantees. 

NPRM — ^The  Notice  of  Proposed 
Rulemaking  is  the  document  an  agency 
issues  and  publishes  in  the  Federal 
Register  that  solicits  public  comments 
on  a  proposed  regulatory  action.  Under 


the  Administrative  Procedure  Act,  it 
must  include,  at  a  minimum: 

•  Statement  of  the  time,  place,  and 
nature  of  the  public  rulemaking 
proceeding. 

•  Reference  to  the  legal  authority 
under  which  the  rule  is  proposed. 

•  Either  the  terms  or  substance  of  the 
regulation  under  development,  or  a 
description  of  the  subjects  and  issues 
involved. 

SIC — The  Standard  Industrial 
Classification  Manual  defines  industries 
in  accordance  with  the  composition  and 
structure  of  the  economy  and  covers  the 
entire  field  of  economic  activities.  The 
Calendar  of  Federal  Regulations  uses 
SIC  terminology,  whenever  possible, 
throughout  the  “Sectors  Affected” 
sections.  Please  see  the  introduction  to 
Index  I  for  a  detailed  description  of  SIC 
terminology  and  for  information  on  how 
to  obtain  the  SIC  manual. 

U.S.C. — The  United  States  Code 
contains  a  consolidation  and 
codification  of  all  general  and 
permanent  laws  of  the  United  States. 
The  U.S.C.  is  divided  into  50  titles  which 
represent  broad  areas  of  Federal  law. 

UST  OF  AGENCY  ACRONYMS 
Executive  Agencies 

USDA — U.S.  Department  of  Agriculture 
AMS — Agricultural  Marketing  Service 
APHIS — Animal  and  Plant  Health 
Inspection  Service 
FmHA — ^Farmers  Home 
Administration 

FNS — Food  and  Nutrition  Service 
FS — Forest  Service 
FSQS — ^Food  Safety  and  Quality 
Service 

SCS — Soil  Conservation  Service 
DOC — ^Department  of  Commerce 
ITA — Industry  and  Trade 
Administration 

MARAD — Maritime  Administration 
NMFS — National  Marine  Fisheries 
Service 

NOAA — ^National  Oceanic  and 
Atmospheric  Administration 
NTIA — National  Telecommunications 
and  Information  Administration 
OCZM — Office  of  Coastal  Zone 
Management 

OPSP — Office  of  Product  Standards 
Policy 

PTI — Productivity,  Technology,  and 
Innovation 

ED — Department  of  Education 
OCR — Office  for  Civil  Rights 
OERI — Office  of  Educational 
Research  and  Improvement 
OESE— -Office  of  Elementary  and 
Secondary  Education 
OM — Office  of  Management 
OPE — Office  of  Post-Secondary 
Education 
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OS — Office  of  the  Secretary 
OSERS — Office  of  Special  Education 
and  Rehabilitative  Services 

DOE — Department  of  Energy 
CE — Conservation  and  Renewable 
Energy 

CS — Conservation  and  Solar 
Applications  (now  changed  to  CE) 
ERA — Economic  Regulatory 
Administration 
FE — Fossil  Energy 
RA — Resource  Applications  (now 
changed  to  FE) 

HHS — Department  of  Health  and 
Human  Services  (formerly 
Department  of  Health,  Education, 
and  Welfare) 

FDA — Food  and  Drug  Administration 
HCFA — Health  Care  Financing 
Administration 

HUD — ^Department  of  Housing  and 
Urban  Development 
FHA — Federal  Housing 
Administration 

HOUS — Office  of  the  Assistant 
Secretary  for  Housing 
NVACP — Neighborhoods,  Voluntary 
Associations,  and  Consumer 
Protection 

OS — Office  of  the  Secretary 

DOI — Department  of  the  Interior 
BIA — Bureau  of  Indian  Affairs 
BLM — Bureau  of  Land  Management 
FWS — Fish  and  Wildlife  Service 
GS — Geological  Survey 
HCRS — Heritage  Conservation  and 
Recreation  Service 
NPS — National  Park  Service 
OSM — Office  of  Surface  Mining 
WPRS — Water  and  Power  Resource 
Service 

DO) — Department  of  Justice 
CRD — Civil  Rights  Division 
INS — Immigration  and  Naturalization 
Service 

LEAA — Law  Enforcement  Assistance 
Administration 

OJARS — Office  of  Justice  Assistance, 
Research,  and  Statistics 

DOL — Department  of  Labor 
ESA — Employment  Standards 
Administration 

ETA — Employment  and  Training 
Administration 

LMSA — Labor  Management  Services 
Administration 

MSHA — Mine  Safety  and  Health 
Administration 

OSHA — Occupational  Safety  and 
Health  Administration 
PWBP — Pension  Welfare  Benefits 
Program 

DOT — Department  of  Transportation 
FAA — Federal  Aviation 
Administration 
FHWA — Federal  Highway 
Administration 
FRA — Federal  Railroad 
Administration 


NHTSA — National  Highway  Traffic 
Safety  Administration 
OST — Office  of  the  Secretary  of 
Transportation 
RSPA^Research  and  Special 
Programs  Administration 
UMTA — Urban  Mass  Transportation 
Administration 

USCG — United  States  Coast  Guard 
TREAS — Department  of  the  Treasury 
ATF — Alochol,  Tobacco,  and  Firearms 
Bureau 

CUSTOMS — U.S.  Customs  Service 
IRS — Internal  Revenue  Service 
OCC — Office  of  the  Comptroller  of  the 
Currency 

ORS — Office  of  Revenue  Sharing 
EPA — Environmental  Protection  Agency 
OANR — Office  of  Air,  Noise,  and 
Radiation 

OE — Office  of  Enforcement 
OMSAPC — Office  of  Mobile  Source 
Air  Pollution  Control 
OPTS — Office  of  Pesticides  and  Toxic 
Substances 

ORP — Office  of  Radiation  Programs 
OWWM — Office  of  Water  and  Waste 
Management 

EEOC — Equal  Employment  Opportunity 
Commission 

OGC — Office  of  the  General  Counsel 
OPI — Office  of  Policy  Implementation 
FEMA — Federal  Emergency 
Management  Agency 
GSA — General  Services  Administration 
FPRS — Federal  Property  Resources 
Service 

HRO — Administration  Operations 
Division 

NARS — National  Archives  and 
Records  Service 
NCUA — National  Credit  Union 
Administration 

OMB — Office  of  Management  and 
Budget 

SBA — Small  Business  Administration 
VA — Veterans  Administration 
DMA — Department  of  Memorial 
Affairs 

OHG — Office  of  Human  Goals 

Independent  Regulatory  Agencies 

CAB — Civil  Aeronautics  Board 
CFTC — Commodity  Futures  Trading 
Commission 

CPSC — Consumer  Product  Safety 
Commission 

FCC — Federal  Communications 
Commission 

FDIC — Federal  Deposit  Insurance 
Corporation 

FEC — Federal  Election  Commission 
FERC — Federal  Energy  Regulatory 
Commission 

FHLBB — Federal  Home  Loan  Bank 
Board 

FMC — Federal  Maritime  Commission 
FRS — Federal  Reserve  System 


FTC — Federal  Trade  Commission 
ICC — Interstate  Commerce  Commission 
NRC — Nuclear  Regulatory  Commission 
OSD — Office  of  Standards 
Development  (now  combined  with 
and  referred  to,  as  RES) 

RES — Office  of  Nuclear  Regulatory 
Research 

PRC — Postal  Rate  Commission 
SEC — Securities  and  Exchange 
Commission 

LIST  OF  REGULATIONS 
Alphabetically  by  Agency 

EXECUTIVE  AGENCIES 


Department  of  Agriculture 

Please  see  Appendix  II.  34269 

Department  of  Commerce 

DOC-MARAD  Construction- 
Differential  Subsidy  Repay¬ 
ment;  Total  Repayment 

Policy .  34159 

DOC-NOAA  Regulations  Im¬ 
plementing  a  Fishery  Man¬ 
agement  Plan  for  the 
Groundfish  Fishery  for  the 
Bering  Sea/Aleutian  Island 

Area .  34083 

DOC-NOAA  Regulations  on 
the  Construction,  Location, 
Ownership,  and  Operation  of 
Ocean  Thermal  Energy  Con¬ 
version  (OTEC)  Facilities  and 


Plantships .  3401 1 

DOC-NOAA  Regulations  on 
the  Mining  of  Deep  Seabed 
Hard  Mineral  Resources .  34036 


Department  of  Education 

ED-OESE  Financial  Assist¬ 
ance  to  Local  and  State 
Agencies  to  Meet  Special 
Educational  Needs;  and  R- 
nancial  Assistance  to  Local 
Educational  Agencies  for 
Children  with  Special  Educa¬ 


tional  Needs .  34144 

ED-OPE  Institutional  Aid  Pro¬ 
gram  Regulations .  34145 


Department  of  Energy 


DOE-CE  Commercial  and 
Apartment  Conservation 

Service  Program .  34013 

DOE-CE  Energy  Conserva¬ 
tion  Program  for  Consumer 
Products  Other  Than  Auto¬ 
mobiles .  34014 

DOE-CE  Energy  Performance 
Standards  for  New  Buildings ...  34015 
DOE-ERA  Natural  Gas  Cur¬ 
tailment  Priorities  for  Inter¬ 
state  Pipelines .  34016 
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DOE-FE  Variable  Work  Com¬ 
mitment  Bidding  System  for 
Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales .  34019 

Department  of  Health  and  Human 
Services 

HHS-FDA  Abbreviated  New 
Drug  Applications  for  New 
Drugs  Approved  After  Octo¬ 
ber  10,  1962,  for  Human  Use..  34089 
HHS-FDA  Chemical  Com¬ 
pounds  Used  in  Food-Pro¬ 
ducing  Animals;  Criteria  and 
Procedures  for  Evaluating 
Assays  for  Carcinogenic 

Residues .  34091 

HHS-FDA  New  Drug  and 
Antibiotic  Drug  Regulations; 

Revision  of  Regulations  Gov¬ 
erning  Approval  for  Market¬ 
ing  .  34093 

HHS-HCFA  Uniform  Report¬ 
ing  Systems  for  Health  ^rv- 
ices  Facilities  and  Organiza¬ 
tions  .  34094 

Department  of  Housing  and  Urban 
Development 

HUD-HOUS  Minimum  Property 
Standards  for  One-  and  Two- 
Family  Dwellings .  34146 

Department  of  the  Interior 

DOI-HCRS  Uniform  Rules  and 
Regulations  for  the  Protec¬ 
tion  and  Conservation  of  Ar¬ 
chaeological  Resources  Lo¬ 
cated  on  Public  and  Indian 

Lands .  34038 

DOI-NPS  Right-Of-Way  Regula¬ 
tions  .  34041 

Department  of  Justice 


DOJ-CRD  Coordination  of  En¬ 
forcement  of  Nondiscrimina¬ 
tion  in  Federally  Assisted 

Programs .  34147 

DOJ-CRD  Procedures  for 
Complaints  of  Employment 
Discrimination  Filed  Against 
Recipients  of  Federal  Funds....  34149 
DOJ-CRD  R^ulations  Prohib¬ 
iting  Discrimination  on  the 
Basis  of  Age  in  Federally  As¬ 
sisted  Programs .  34150 


DOJ-CRD  R^ulations  Prohib¬ 
iting  Discrimination  on  the 
Basis  of  Sex  in  Education 
and  Training  Programs  Re¬ 
ceiving  Federal  Financial  As¬ 
sistance .  34151 


DOJ-INS  Admission  of  Refu¬ 
gees  and  Asylum  Procedures..  34152 

Department  of  Labor 

Please  see  Appendix  II.  34269 

Department  of  Transportation 


DOT-FAA  Flammability  Stand¬ 
ards  for  Crewmember  Uni¬ 
forms .  J4096 

DOT-FHWA  Buy  America  Re¬ 
quirements .  34161 


DOT-FHWA  Design  Standards 
for  Highways— Geometric 

Design  Standards  for  Resur¬ 
facing,  Restoration,  and  Re¬ 
habilitation  (RRR)  of  Streets 
and  Highways  Other  Than 


Freeways .  34183 

DOT-FHWA  Hours  of  Service 

of  Drivers .  34098 

DOT-NHTSA  Bumper  Standard..  34100 
DOT-NHTSA  Crashworthiness 

Ratings .  34100 

DOT-NHTSA  Heavy-Duty  Vehi¬ 
cle  Brake  Systems .  341 02 

DOT-NHTSA  Occupant  Crash 

Protection .  34103 

DOT-OST  Special  Air  Traffic 
Rules  and  Airport  Traffic  Pat¬ 
terns .  34185 

DOT-USCG  Construction  and 
Equipment  for  Existing  Self- 
Propelled  Vessels  Carrying 
Bulk  Liquefied  Gases .  34104 


DOT-USCG  Construction 
Standards  for  the  Prevention 
of  Pollution  from  New  Tank 
Barges  Due  to  Accidental 
Hull  Damage;  and  Regulatory 
Action  to  Reduce  Pollution 
from  Existing  Tank  Barges 
Due  to  Accidental  Hull 
Damage .  34042 

Department  of  the  Treasury 


TREAS-ATF  Implementation  of 
the  Distilled  Spirits  Tax  Revi¬ 
sion  Act  of  1 979 .  34162 

TREAS-ATF  Labeling  and  Ad¬ 
vertising  Regulations  Under 
the  Federal  Alcohol  Adminis¬ 
tration  Act .  34164 

TREAS-CUSTOMS  Civil  Air¬ 
craft  Regulations .  34166 

TREAS-CUSTOMS  Importation 
of  Motor  Vehicles  and  Motor 
Vehicle  Engines  Under  the 

Clean  Air  Act .  34167 

TREAS-CUSTOMS  Interest 
Charges  on  Delinquent  Ac¬ 
counts .  34168 


TREAS-OCC  Description  of 
Office,  Procedures,  Public  In¬ 
formation;  Supplemental  Ap¬ 
plication  Procedures;  As¬ 
sessment  of  Fees;  National 
Banks;  District  of  Columbia 
Banks;  Employee  Stock 
Option  and  Stock  Purchase 
Plans;  Changes  in  Capital 
Structure;  Change  in  Bank 
Control;  Federal  Branches 
and  Agencies  of  Foreign 


Banks;  Policy  Statements .  34067 

TREAS-OCC  Lending  Limits; 

Unimpaired  Surplus  Fund .  34069 

TREAS-OCC  Use  of  Data 
Processing  Equipment  and 
Furnishing  of  Data  Process¬ 
ing  Services .  34071 


Environmental  Protection  Agency 

EPA-OANR  Environmental  Ra¬ 
diation  Protection  Standards 
for  Management  and  Dispos¬ 
al  of  Spent  Nuclear  Fuel, 

High-Level  and  Transuranic 
Radioactive  Wastes .  34105 

EPA-OANR  Policy  and  Proce¬ 
dures  for  Identifying,  Assess¬ 
ing,  and  Regulating  Airborne 
Substances  Posing  a  Risk  of 
Cancer .  34107 

EPA-OANR  Regulations  for  the 
Prevention  of  Significant  De¬ 
terioration  (PSD)  from  Set  II 
Pollutants  (Hydrocarbons, 

Carbon  Monoxide,  Nitrogen 


Oxide,  Ozone,  and  Lead) .  34044 

EPA-OANR  Review,  and  Pos¬ 
sible  Revision,  of  the  Nation¬ 
al  Ambient  Air  Quality  Stand¬ 
ards  for  Carbon  Monoxide .  34046 

EPA-OANR  Review,  and  Pos¬ 
sible  Revision,  of  the  Nation¬ 
al  Ambient  Air  Qualify  Stand¬ 
ard  for  Nitrogen  Dioxide .  34047 

EPA-OANR  Review,  and  Pos¬ 
sible  Revision,  of  the  Nation¬ 
al  Ambient  Air  Qualify  Stand¬ 
ards  for  Particulate  Matter .  34048 

EPA-OANR  Review,  and  Pos¬ 
sible  Revision,  of  the  Nation¬ 
al  Ambient  Air  Qualify  Stand¬ 
ards  for  Sulfur  Oxides  (Sulfur 

Dioxide) .  34049 

EPA-OANR  Standards  of  Per¬ 
formance  to  Control  Atmos¬ 
pheric  Emissions  from  Indus¬ 
trial  Boilers .  34050 

EPA-OANR-OMSAPC  Fuels 
and  Fuel  Additives  Protocols...  34109 
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EPA-OANR-OMSAPC  Gas¬ 
eous  Emission  Regulations 
for  1985  and  Later  Model 
Year  Light-Duty  Trucks  and 

Heavy-Duty  Engines .  34051 

EPA-OANR-OMSAPC  Heavy- 
Duty  Diesel  Particulate  Regu¬ 
lations  .  34053 

EPA-OANR-ORP  Remedial 
'  Action  Standards  for  Inactive 

Uranium  Processing  Sites .  34110 

EPA-OPTS  Pesticide  Registra¬ 
tion  Guidelines .  341 1 3 

EPA-OPTS  Premanufacture 
Notification  Requirements 

and  Review  Procedures .  341 1 5 

EPA-OPTS  Rules  Restricting 
the  Commercial  and  Industri¬ 
al  Use  of  Asbestos  Fibers .  34116 

EPA-OPTS  Toxic  Substances 
Control  Act  (TSCA)  Section  4 

Test  Rules .  34118 

EPA-OWWM  Control  of  Organ¬ 
ic  Chemicals  in  Drinking 
Water .  34121 


EPA-OWWM  Effluent  Limita¬ 
tions  Guidelines  and  Pre¬ 
treatment  Standards,  and 
New  Source  Standards  Con¬ 
trolling  the  Discharge  of  Pol¬ 
lutants  from  Metal  Finishing 

Facilities  .  34055 

EPA-OWWM  Effluent  Limita¬ 
tions  Guidelines  and  Pre¬ 
treatment  Standards,  and 
New  Source  Standards  Con¬ 
trolling  the  Discharge  of  Pol¬ 
lutants  from  Pulp,  Paper,  and 
Paperboard  Mills  into  Navi¬ 
gable  Watenways .  34057 

EPA-OWWM  Effluent  Limita¬ 
tions  Guidelines  and  Stand¬ 
ards  Controlling  the  Dis¬ 
charge  of  Pollutants  from 
Iron  and  Steel  Manufacturing 
Plants  to  Navigable  Water¬ 
ways  and  the  Pretreatment 
of  Wastewaters  Introducted 
into  Publicly  Owned  Treat¬ 


ment  Works .  34059 

EPA-OWWM  Effluent  Limita¬ 
tions  Guidelines  and  Stand¬ 
ards  Controlling  the  Dis¬ 
charge  of  Pollutants  from 
Steam  Electric  Power  Plants ...  34063 
EPA-OWWM  Hazardous  Waste 
Regulations:  Phase  ll-C  Reg¬ 
ulations  Applicable  to  Haz¬ 
ardous  Waste  Disposal  Facil¬ 
ities .  34122 

EPA-OWWM  Sewage  Sludge 
Disposal  Regulations .  34125 


Equal  Employment  Opportunity 
Commission 

Please  see  Appendix  II.  34269 

Federal  Emergency  Management 
Agency 

FEMA  Review  and  Approval  of 
State  and  Local  Radiological 
Emergency  Plans  and  Pre¬ 
paredness . j .  34126 

General  Services  Administration 


GSA-FPRS  National  Defense 
Stockpile  Disposal  Regula¬ 
tions .  34169 

GSA-HRO  Nondiscrimination  in 
Federally  Assisted  Programs...  34153 
GSA-NARS  Freedom  of  Infor¬ 
mation  Act  Requests  for  Na¬ 
tional  Security  Classified  In¬ 
formation  in  the  National  Ar¬ 
chives .  34156 


National  Credit  Union  Administration 

NCUA  Group  Purchasing  Activi-  > 
ties  of  Federal  Credit  Unions...  34072 

Small  Business  Administration 


SBA  Revision  of  Business 
Loan  Policy;  Business  Loans 

and  Guarantees .  34188 

SBA  Revision  to  Method  of  Es¬ 
tablishing  Size  Standards 
and  Definitions  of  Small 
Business.... .  34157 

Veterans  Administration 

Please  see  Appendix  II.  34269 


INDEPENDENT  REGULATORY 
AGENCIES 

Civil  Aeronautics  Board 


CAB  Air  Carrier  Insurance  and 

Liability .  34190 

CAB  Essential  Air  Service  Sub¬ 
sidy  Guidelines .  34191 

CAB  Notice  to  Passengers  of 
Conditions  of  Carriage .  34193 


Commodity  Futures  Trading 
Commission 


CFTC  Large  Trader  Reporting 
to  Exchanges  and  Reporting 

Open  Positions .  34074 

CFTC  Proposed  Dealer  Option 

Regulations .  34075 

CFTC  Proposed  Rules  Con¬ 
cerning  Foreign  Brokers  and 
Traders .  34077 


CFTC  Review  of  Guideline  No.  . 

1  —Criteria  for  Determining 
Whether  a  Board  of  Trade 
Meets  the  Economic  Pur¬ 
pose  and  Public  Interest 
Tests  for  Contract  Market 
Designation .  34078 

Consumer  Product  Safety 
Commission 


CPSC  Chronic  Hazards  Associ¬ 
ated  with  Benzidine  Con¬ 
gener  Dyes  in  Consumer  Dye 

Products .  34128 

CPSC  Consumer  Products 

Containing  Asbestos .  34130 

CPSC  Omnidirectional  Citizens 
Band  Base  Station  Antenna 

Standard .  34131 

CPSC  Safety  Requirements  for 

Chain  Saws .  34133 

CPSC  Upholstered  Furniture 
Cigarette  Flammability 

Standard .  34136 

CPSC  Urea  Formaldehyde 
Foam  (UFF)  Insulation .  34137 

Federal  Communications  Commission 

FCC  Children’s  Television 
Programming  and  Advertising 

Practices  (Docket  19142) .  34194 

FCC  Creation  of  “New”  Per¬ 
sonal  Radio  Service  (PR 

Docket  79-140) .  34195 

FCC  Deregulation  of  Compet¬ 
itive  Domestic  Telecommuni¬ 
cations  Market  (Common 
Carrier  Docket  79-252) .  34196 


FCC  Inquiry  into  the  Future 
Role  of  Low-Power  Televi¬ 
sion  Broadcasting  and  Tele¬ 
vision  Translators  in  the  Na¬ 
tional  Telecommunications 
System  (Broadcast  Docket 
No.  78-253;  RM-1932;  FCC 


80-503) .  34198 

Federal  Deposit  Insurance 
Corporation 

Please  see  Appendix  II.  34269 


Federal  Election  Commission 

FEC  Nonpartisan  Communi¬ 
cations  by  Corporations  or 
Labor  Organizations .  34 1 70 

Federal  Energy  Regulatory 
Commission 

FERC  High-Cost  Natural  Gas 
Produced  from  Wells  Drilled 
in  Deep  Waters .  34021 
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FERC  High-Cost  Natural  Gas: 
Production  Enhancement 


Procedures . 34022 

FERC  Procedures  Governing 
Applications  for  Special 
Relief  Under  Sections  104, 

106,  and  109  of  the  Natural 

Gas  Policy  Act  of  1978 . 34023 

FERC  Rate  of  Return  on 
Common  Equity  for  Electric 

Utilities . 34024 

FERC  Regulations  Governing 
Applications  for  Major  Un¬ 
constructed  Projects . 34026 


FERC  Regulations  Imple¬ 
menting  Section  110  of  the 
Natural  Gas  Policy  Act  of 
1978  and  Establishing  Policy 

Under  the  Natural  Gas  Act . 34028 

FERC  Revised  Rules  of  Prac¬ 
tice:  Procedures  to  Expedite 

Trial-Type  Proceedings . ?...  34029 

FERC  Revision  of  Form  1 
Annual  Report  by  Electric 
Utilities . 34031 


Federal  Home  Loan  Bank  Board 


Please  see  Appendix  II.  34269 

Federal  Maritime  Commission 


FMC  Filing  of  Currency  Ad¬ 
justment  Factors . 34199 


Federal  Reserve  System 


Please  see  Appendix  II.  34269 


Federal  Trade  Commission 

FTC  Proposed  Amendment  to 
Eyeglasses  Rule  and  Eye¬ 
glasses  II . 34172 

FTC  Proposed  Trade  Regula¬ 
tion  Rule  Concerning  Credit 

Practices . 34174 

FTC  Proposed  Trade  Regula¬ 
tion  Rule  on  Mobile  Home 

Sales  and  Service . 34178 

FTC  Residential  Real  Estate 
Brokerage  Industry  Practices . 34180 


Interstate  Commerce  Commission 


ICC  Leasing  Rules  Modifica¬ 
tions  (Ex  Parte  No.  MC-43 
(Sub-No.  12)) . 34200 

ICC  Revision  of  Abandon¬ 
ment  Regulations  (Ex  Parte 
No.  274  (Sub-No.  5)) . 34202 


Nuclear  Regulatory  Commission 

NRC-RES  Disposal  of  High- 
Level  Radioactive  Waste  in 
Geologic  Repositories  Regu¬ 
lation . . .  34142 


Postal  Rate  Commission 


PRC  Postal  Rate  Commission 
Docket— Attached  Mail  Pro¬ 
ceeding,  1981 . 34203 

PRC  Postal  Rate  Commission 
Docket— E-COM  Forms  of 

Acceptance,  1980 . 34205 

PRC  Postal  Rate  Commission 
Docket  MC81-3,  ZIP  +  4 
Subclasses  of  First-Class 
Mail . 34206 


Securities  and  Exchange  Commission 

SEC  Classification  of  Issuers 
for  Reducing  or  Modifying 
Certain  Reporting  Require¬ 
ments .  34079 

SEC  Proposed  Comprehen¬ 
sive  Revision  to  System  for 
Registration  of  Securities  Of¬ 
ferings .  34081 

SEC  Proposed  Revision  of 
Regulation  S-K  and  Guides 
for  the  Preparation  and  Filing 
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and  Reports .  34083 

SEC  Simplification  of  Invest¬ 
ment  Company  Prospectuses..  34085 
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CHAPTER  1— ENERGY 

DOC-NOAA 

Regulations  on  the  Construc¬ 
tion,  Location,  Ownership, 
and  Operation  of  Ocean 
Thermal  Energy  Conversion 
(OTEC)  Facilities  and  Plant- 
ships  .  3401 1 

DOE-CE 

Commercial  and  Apartment 
Consen/ation  Service  Pro¬ 
gram .  34013 

DOE-CE 

Energy  Conservation  Program 
for  Consumer  Products  Other 
Than  Auto  mobiles .  340 1 4 

DOE-CE 

Energy  Performance  Standards 
for  New  Buildings .  3401 5 

DOE-ERA 

Natural  Gas  Curtailment  Prior¬ 
ities  for  Interstate  Pipelines .  34016 

DOE-FE 

Variable  Work  Commitment 
Bidding  System  for  Outer 
Continental  Shelf  Oil  and 
Gas  Lease  Sales .  3401 9 

FERC 

High-Cost  Natural  Gas  Pro¬ 
duced  from  Wells  Drilled  in 
Deep  Waters .  34021 

FERC 

High-Cost  Natural  Gas:  Produc¬ 
tion  EnhancetDent  Proce¬ 
dures .  34022 

FERC 

Procedures  Governing  Applica¬ 
tions  for  Special  Relief  Under 
Sections  104,  106,  and  109 
of  the  Natural  Gas  Policy  Act 
of  1978 . 34023 

FERC 

Rate  of  Return  on  Common 
Equity  for  Electric  Utilities .  34024 

FERC 

Regulations  Governing  Applica¬ 
tions  for  Major  Unconstruct¬ 
ed  Projects .  34026 

FERC 

Regulations  Implementing  Sec¬ 
tion  110  of  the  Natural  Gas 
Policy  Act  of  1978  and  Es¬ 
tablishing  Policy  Under  the 
Natural  Gas  Act .  34028 


FERC 

Revised  Rules  of  Practice:  Pro¬ 
cedures  to  Expedite  Trial- 
Type  Proceedings...- .  34029 

FERC 

Revision  of  Form  1  Annual 
Report  by  Electric  Utilities .  34031 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Regulations  on  the  Construction, 
Location,  Ownership,  and  Operation  of 
Ocean  Thermal  Energy  Conversion 
(OTEC)  Facilities  and  Plantships  (15 
CFR  Part  1001) 

Legal  Authority 

Ocean  Thermal  Energy  Conversion 
Act  of  1980,  42  U.S.C.  §  9101  et  seq. 

Reason  for  Including  This  Entry 

These  regulations  are  of  signficant 
public  interest  and  may  have  a  major 
impact  on  the  economy  by  providing  a 
new  legal  system  under  which  various 
commercial  Ocean  Thermal  Energy 
Conversion  (OTEC)  operations  may 
proceed. 

Statement  of  Problem 

Ocean  Thermal  Energy  Conversion  is 
a  process  for  using  solar  energy  stored 
in  the  warm  surface  waters  of  the  ocean 
as  a  renewable  source  of  power  to 
produce  electricity  or  other  power  used 
to  manufacture  energy-intensive 
products  such  as  ammonia  or  aluminum. 
The  OTEC  process  is  driven  by  the 
temperature  differential  between  warm 
ocean  surface  waters  and  cold,  deep 
waters.  It  can  be  implemented  by  means 
of  an  OTEC  facility,  which  is  moored  or 
fixed  to  the  ocean  bottom  or  located  on 
land  with  intake  and  discharge  piping 
running  out  to  appropriate  locations  in 
the  ocean.  OTEC  plantships  which  float 
unmoored  or  move  through  the  ocean 
can  also  use  the  OTEC  process. 

The  OTEC  principle  can  be  applied 
efficiently  in  areas  where  the 
temperature  difference  between  surface 
waters  and  deep  waters  is  about  20°C  or 
more.  This  makes  the  most  probable 
U.S.  locations  for  OTEC  facilities  or 
plantships  the  Gulf  of  Mexico  area,  the 
southeastern  continental  United  States, 
the  island  areas  under  U.S.  jurisdiction 
such  as  the  State  of  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  Guam, 


the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  U.S.  Virgin  Islands, 
and  American  Samoa. 

The  OTEC  industry  is  in  a  formative 
stage  at  present  because,  although  the 
basic  principles  of  OTEC  power 
generation  have  been  developed  and 
demonstrated  at  sea,  the  hardware, 
engineering,  and  operational 
requirements  of  commercial-scale  OTEC 
operations  have  not  yet  been  fully 
developed,  and  to  conduct  that 
development  will  require  substantial 
private  sector  capital  investment,  on  the 
order  of  $25  million  to  $100  million  or 
more  per  OTEC  facility  or  plantship  (all 
dollar  values  are  expressed  in  1980 
dollars  unless  otherwise  noted). 

Estimates  in  the  report  of  the  House  of 
Representatives  Committee  on  Merchant 
Marine  and  Fisheries  on  H.R.  6154, 
which  was  a  predecessor  to  the  OTEC 
Act,  indicate  that  OTEC  could  provide 
from  5  to  20  percent  of  all  new  electrical 
generating  capacity  coming  on  line  in 
the  U.S.  by  the  year  2000  if  commercial 
development  of  OTEC  is  aggressively 
pursued.  The  OTEC  Research, 
Development,  and  Demonstration  Act, 
P.L.  96-310,  94  Stat.  941  (42  U.S.C.  9001 . 
et  seq.)  sets  a  goal  of  10,000  megawatts 
of  installed  U.S.  OTEC  capacity  by  the 
year  1999.  Meeting  that  goal  would 
stimulate  capital  investment  on  the 
order  of  $25  billion  in  the  evolving 
OTEC  industry  and  its  supliers.  If  that 
projected  OTEC  capacity  replaced  the 
use  of  imported  oil  for  electricity 
generation  and  other  product 
production,  an  import  reduction  of 
360,000  barrels  per  day  would  result, 
with  a  concurrent  reduction  of  $4.6 
billion  per  year  in  oil  import  costs  at  $35 
per  barrel. 

These  proposed  regulations  will 
implement  the  Ocean  Thermal  Energy 
Conversion  Act  of  1980  (the  Act),  which 
authorizes  the  Administrator  of  NOAA 
to  license  (and  requires  persons  to 
obtain  licenses  prior  to)  the 
construction,  location,  ownership,  and 
operation  of:  (1)  OTEC  facilities 
connected  to  the  United  States  by 
pipeline  or  cable;  (2)  OTEC  facilities 
located  in  the  territorial  sea  of  the  U.S.; 
(3)  OTEC  plantships  documented  under 
the  laws  of  the  United  States;  and  (4) 
OTEC  plantships  that  are  constructed, 
owned,  or  operated  by  U.S.  citizens. 

The  Act  requires  NOAA  to  issue 
regulations  with  respect  to  licensing  of 
these  OTEC  facilities  and  plantships. 

Along  with  its  licensing  provisions, 
the  Act  is  intended  to:  (1)  establish  a 
legal  system  to  encourage  the 
development  of  OTEC  as  a  commercial 
energy  technology;  (2)  protect  the 
marine  and  coastal  environment  and  the 
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interests  of  other  users  of  the  territorial 
sea,  Continental  Shelf,  and  high  seas 
and  foreign  nations  that  might  be 
affected  by  a  discharge  plume  from  an 
OTEC:  and  (3)  ensure  that  Federal 
OTEC-related  actions  are  consistent 
with  approved  State  coastal  zone 
management  plans.  The  Act  requires 
NOAA  to  issue  final  implementing 
regulations  by  August  13, 1981. 

Alternatives  Under  Consideration 

NOAA  has  evaluated  three  general 
regulatory  approaches  to  OTEC 
licensing:  (A)  establishment  of  initial 
regulations  specifying  the  designs  to  be 
used  for  OTEC  plant  components  and 
requiring  use  of  specific  operating 
procedures,  (B)  establishment  of 
detailed  performance  standards  and 
guidelines  in  initial  regulations  with  the 
burden  on  the  applicant  to  prove 
compliance  with  each  of  the  detailed 
performance  standards  and  guidelines 
as  a  prerequisite  to  obtaining  a  license, 
or  (C)  establishment  of  general 
guidelines  and  performance  standards  in 
initial  regulations  and  use  of  detailed 
guidelines  and  performance  standards 
as  license  terms  and  conditions  coupled 
with  subsequent  operational  and 
environmental  monitoring  to  ascertain 
whether  additional  requirements  are 
necessary  in  the  future. 

The  advantage  of  requiring  the 
detailed  information  contained  in 
alternative  (A)  would  be  greatly 
outweighed  by  the  disadvantages.  The 
substantive  provisions  of  the  regulations 
might  include  detailed  design 
specifications  for  screens  on  warm  and 
cold  water  intakes,  speciflcation  of  the 
geometry  of  discharge  outlets,  detailed 
design  criteria  for  valves  and  controls  to 
prevent  discharge  of  working  fluid  into 
the  environment,  and  detailed 
specification  of  operating  procedures  for 
biofouling  control.  NOAA  would  have  to 
conduct  detailed  reviews  of  all  aspects 
of  the  proposed  OTEC  plant — including 
its  design — in  order  to  determine  full 
compliance  with  the  detailed 
regulations.  The  information  required  to 
be  submitted  with  an  application  would 
have  to  be  voluminous,  and  the  level  of 
plant  design  detail  required  would 
necessitate  completion  of  detailed 
design  of  the  proposed  OTEC  plant  prior 
to  preparation  of  the  license  application 
for  submission  to  NOAA.  Therefore,  the 
requirement  for  a  large  and  expensive 
administrative  apparatus,  and  the  lack 
of  allowance  for  design  flexibility 
needed  for  technological  development 
led  NOAA  to  reject  alternative  (A). 

Under  alternative  (B)  the  regulations 
would  not  contain  detailed  substantive 
provisions  specifying  design  of  OTEC 
plant  components  or  plant  operating 


procedures.  The  regulations  would, 
however,  contain  detailed  guidelines 
and  performance  standards  applicable 
to  all  OTEC  facilities  and  plantships  in 
order  to  insure  adherence  to  the  overall 
regulatory  goals. 

Use  of  this  approach  would  result  in 
NOAA  establishing  uniform  guidelines 
and  performance  standards  applying  to 
all  OTEC  plants,  regardless  of  specific 
design  or  location.  In  some  cases  the 
uniform  guidelines  and  performance 
standards  would  restrict  design  options 
which  might  be  preferred  from  an 
engineering  standpoint.  Prospective 
OTEC  plant  owners  would  have  to  make 
major  expenditures  of  time,  personnel, 
and  funds  to  prepare  their  applications. 
NOAA  would  have  to  increase  the  size 
of  its  staff  to  review  the  information  and 
consequently  the  amount  of  the 
application  fee  for  the  license  would 
need  to  be  increased.  The  licensee 
would  be  required  to  keep  substantially 
more  detailed  records  than  were  kept  in 
the  normal  course  of  business. 

In  summary,  alternative  (B)  has  two 
disadvantages:  (1)  it  requires  a  relatively 
large  administrative  apparatus  to 
develop  performance  standards  and 
determine  compliance  with  them,  and 
(2)  it  would  limit  engineering  flexibility 
more  than  necessary  to  meet  the 
regulatory  goals  at  some  potential  sites. 

NOAA  has  adopted  alternative  (C]  as 
most  appropriate  to  the  developmental 
state  of  the  OTEC  industry  and  the  need 
to  accommodate  to  site-  and  technology- 
speciBc  issues  which  will  be  raised 
when  an  OTEC  application  is  submitted 
for  licensing.  Detailed  guidelines  and 
performance  standards  would  not  be 
prescribed  in  advance  in  regulations,  but 
would  be  included  as  terms  and 
conditions  in  a  license  if  they  were 
deemed  necessary  by  the  Administrator 
to  prevent  significant  adverse  impacts 
on  the  environment  or  to  prevent  other 
results  contrary  to  law.  Only  those 
problems  which  appear  to  be  significant 
would  be  analyzed  in  detail. 

Though  some  minor  degree  of 
predictability  may  be  lost,  other  benefits 
greatly  outweigh  this  potential  loss.  For 
instance,  the  information  required  of  the 
applicant  would  not  be  as  extensive,  the 
administrative  burden  would  be 
reduced,  flexibility  for  this  new  industry 
would  be  maintained,  and  the  greatest 
probability  of  obtaining  the  potential 
benefits  to  society  from  OTEC 
development  at  the  least  possible  cost 
would  occur.  Once  NOAA  issued  a 
license  we  would  expect  the  OTEC 
builder,  owner,  or  operator  to  conduct 
its  activities  according  to  the  terms  of  its 
application. 


Summary  of  Beneflts 

Sectors  Affected:  Ocean  thermal 
energy  production;  shipbuilding  and 
repairing;  manufacturing  of  electric 
transmission  and  distribution 
equipment  and  electric  industrial 
apparatus;  electric  utilities;  production 
of  ammonia,  fertilizer,  aluminum,  and 
other  energy-intensive  products; 
inhabitants  of  the  U.S.  southeastern 
and  Gulf  of  Mexico  States,  the  U.S. 
Virgin  Islands,  Puerto  Rico,  Hawaii, 
and  the  U.S.  Pacific  island 
possessions  and  territories;  and  the 
general  public. 

Commercialization  of  OTEC 
technology  under  the  new  legal  system 
of  the  Ocean  Thermal  Energy 
Conversion  Act  and  the  proposed 
regulations  could  generate  benefits  to 
the  shipbuilding  and  repairing  industry 
that  would  construct  and  maintain  the 
OTEC  facilities  and  plantships. 

Electrical  equipment  manufacturers 
would  benefit  from  any  additional 
demand  for  electric  generation  and 
transmission  equipment.  Energy 
intensive  industries  such  as  production 
of  ammonia,  some  fertilizers,  and 
aluminum  would  benefit  from 
availability  of  a  competitively  priced 
alternative  source  of  electric  power. 
Areas  of  the  United  States  adjacent  to 
ocean  waters  which  contain  thermal 
differentials  sufficient  to  support  OTEC 
power  generation  would  benefit  from 
availability  of  a  non-fossil  fuel,  non¬ 
nuclear  energy  supply,  and  consequent 
reduction  of  costs  or  risks  associated 
with  fossil  or  nuclear  fuel.  The 
regulations  will  provide  the  framework 
for  development  of  a  new  OTEC 
industry,  which  will  benefit  those 
owning  and  operating  OTEC  facilities  or 
plantships  as  a  business. 

Development  of  OTEC  technology  to 
produce  energy  intensive  products,  such 
as  ammonia,  could  also  have  significant 
implications  for  reducing  fossil  fuel 
consumption  in  the  United  States.  The 
substitution  of  OTEC-produced 
ammonia  for  ammonia  currently 
produced  from  natural  gas  could 
conserve  the  equivalent  of  300,000  to 
500,000  barrels  of  oil  per  day,  based  on 
the  fact  that  approximately  3  percent  of 
U.S.  natural  gas  production  is  currently 
used  in  ammonia  production. 

Commercial  OTEC  technology  also 
represents  a  major  export  opportunity 
for  the  United  States.  Approximately  70 
countries  and  territories,  many  of  them 
lesser  developed  countries  which  are 
now  dependent  on  imported  oil,  are 
located  near  exploitable  OTEC  resource 
areas.  If  even  a  small  fraction  of  the 
projected  demand  for  new  electrical 
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generating  capacity  in  those  countries 
between  the  years  1990  and  2010  were 
met  through  export  of  U.S.-built  OTEC 
facilities  and  plants,  the  OTEC  export 
market  potential  would  be  on  the  order 
of  $200  billion  to  $300  billion  (in  1980 
dollars). 

NOAA  has  prepared  a  Preliminary 
Regulatory  Impact  Analysis/Initial 
Regulatory  Flexibility  Analysis  on  these 
proposed  regulations,  which  further 
details  these  potential  benefits. 

Summary  of  Costs 

Sectors  Affected:  Suppliers  of  fossil 
and  nuclear  fuel  for  electric  power 
production;  suppliers  of  natural  gas 
for  production  of  ammonia,  fertilizer, 
and  other  energy-intensive  products; 
and  ocean  thermal  energy  production. 
Some  companies  whose  business  is 
based  on  supplying  fossil  or  nuclear  fuel 
for  electric  power  production  may  lose 
market  opportunities  to  the  extent  OTEC 
facilities  or  plantships  are  built  on  a 
commercial  scale  and  replace  other 
sources  of  energy.  Suppliers  of  natural 
gas  feedstocks  for  production  of 
ammonia  and  other  energy  intensive 
products  would  suffer  some  market 
displacement  as  OTEC  power  becomes 
available  for  ammonia  production  from 
air  and  seawater.  To  the  extent  that 
availability  of  OTEC  electric  power  in 
affected  areas  of  the  U.S.  results  in 
economic  development  which  causes 
environmental  or  socioeconomic 
problems,  some  costs  may  be  incurred  in 
the  areas  where  OTECs  operate. 

Persons  applying  to  construct,  own,  or 
operate  OTEC  facilities  or  plantships 
will  incur  costs  in  assembling  the 
financial,  technical,  environmental,  and 
other  information  required  for  the 
license  application,  and  in  complying 
with  license  conditions  relating  to 
matters  such  as  environmental 
protection  and  monitoring  and  non¬ 
interference  with  other  users  of  the 
ocean. 

NOAA  has  preapared  a  Preliminary 
Regulatory  Impact  Analysis/Initial 
Regulatory  Flexibility  Analysis  which 
addresses  these  costs  in  more  detail. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Under  the  Act,  the  Coast 
Guard  must  issue  regulations  governing 
documentation,  design,  construction, 
alteration,  equipment,  maintenance, 
repair,  inspection,  certification,  and 
manning  of  OTEC  facilities  and 
plantships.  The  Coast  Guard  also  is  to 
issue,  after  consulting  with  the 
Administrator  of  NOAA,  regulations 
governing  the  movement  and  navigation 
of  OTEC  plantships.  The  Coast  Guard 
also  is  to  ensure  that  the  discharge 


plume  from  the  plantship  generally  does 
not  unreasonably  impinge  upon  and 
degrade  the  operation  of  another  OTEC 
facility  or  plantship,  or  adversely  affect 
the  territorial  sea  or  natural  resource 
jurisdiction  zone  of  a  foreign  nation. 
NOAA  consulted  the  Coast  Guard 
before  deciding  not  to  issue  regulations 
governing  site  evaluation  and 
preconstruction  activities.  NOAA  and 
the  Coast  Guard  may  jointly  or  severally 
issue  enforcement  regulations.  The 
Environmental  Protection  Agency  may 
prepare  regulations  applicable  to  OTEC 
facilities  and  plantships  under  the 
National  Pollutant  Discharge 
Elimination  System  program  under  the 
Clean  Water  Act.  The  Secretary  of 
Energy  may  determine,  after 
consultation  with  the  Administrator  of 
NOAA,  which  substantive  requirements 
of  Title  I  of  the  Act  will  apply  to  OTEC 
demonstration  projects.  NOAA  must 
consult  with  the  Secretary  of  Energy  and 
the  heads  of  other  Federal  agencies 
before  issuing  regulations  to  carry  out 
the  Act. 

Active  Government  Collaboration 

NOAA  has  initiated  discussions  with 
the  Department  of  Energy,  the  Maritime 
Administration,  the  Coast  Guard,  and 
the  Environmental  Protection  Agency 
concerning  implementation  of  the  Act 
and  the  respective  programs  and 
jurisdictions  of  the  other  agencies. 
NOAA  also  has  discussed  matters  with 
the  Departments  of  State  (with  respect 
to  non-interference  with  other  ocean 
users,  and  with  other  nations)  and 
Justice  (with  respect  to  OTEC  antitrust 
issues).  NOAA  also  has  initiated 
discussions  with  components  of  the 
Department  of  the  Interior,  such  as  the 
U.S.  Geological  Survey  and  the  Bureau 
of  Land  Management,  in  order  to  beneOt 
from  their  experience  in  certain  areas 
where  those  agencies  have  faced  similar 
issues.  NOAA  has  coordinated  with  the 
Small  Business  Administration  in  order 
to  assess  the  potential  impact  of  these 
regulations  on  small  businesses. 

In  addition  to  this  coordination  with 
affected  Federal  agencies,  NOAA  will 
contact  relevant  State  (and,  as 
appropriate  local)  government  officials 
in  potentially  affected  areas  (for 
example,  the  Gulf  of  Mexico  area,  the 
U.S.  Virgin  Islands,  Puerto  Rico,  Hawaii, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands). 

Timetable 

Final  Rule — August  3, 1981. 

Final  Rule  Effective — September  2, 
1981. 


Available  Documents 

A  Federal  Register  notice  requesting 
other  Federal  agencies  having  expertise 
concerning,  or  jurisdiction  over,  any 
aspect  of  the  construction  or  operation 
of  OTEC  facilities  and  plantships  to 
send  NOAA  written  descriptions  of  their 
expertise  or  statutory  responsibilities 
(45  FR  56857,  August  26, 1980). 

Ocean  Thermal  Energy  Conversion 
Environmental  Issues  Discussion  Paper, 
September  1980. 

Notice  of  Environmental  Impact 
Statement  (EIS)  scoping  meeting  (45  FR 
63543,  September  25. 1980). 

ANPRM — 45  FR  77038,  November  21. 
1980. 

NPRM— 46  FR  19418,  March  3a  1981. 

Public  comments  on  the  ANPRM  and 
NPRM. 

Draft  Envirotunental  Impact  . 
Statement  (March  25, 1981). 

Preliminary  Regulatory  Impact 
Analysis/Initial  Regulatory  Hexibility 
Analysis  (March  1981). 

Record/transcript  of  hearings  held  in 
Honolulu,  HI;  (April  27, 1981);  San  Juan, 
PR  (May  1, 1981);  and  Washington,  DC 
(May  11, 1981). 

Documents  may  be  obtained  from  the 
Office  of  Ocean  Minerals  and  Energy, 
NOAA,  Page  Building  No.  1,  Room  410, 
2001  Wisconsin  Avenue,  N.W., 
Washington,  DC  20235  ((202)  254-3483). 

Agency  Contact 

Richard  Norling,  OTEC  Program 
Mdnager,  or 

Lowell  Martin,  OTEC  Regulatory 
Program  Manager 

Office  of  Ocean  Minerals  and  Energy 

Page  Building  No.  1,  Room  410 

2001  Wisconsin  Avenue,  N.W. 

Washington,  DC  20235 

(202)254-3483 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

Commercial  and  Apartment 
Conservation  Service  Program  (10 
CFR  458*) 

Legal  Authority 

National  Energy  Conservation  Policy 
Act  (NECPA),  42  U.S.C.  §  8211,  as 
amended  by  Energy  Security  Act  (ESA), 
P.  L.  96-294,  794  Stat.  611. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
includes  this  entry  because  the 
regulations  could  impose  costs  in  excess 
of  $100  million  per  year. 
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Statement  of  Problem 

The  Energy  Security  Act  of  1980 
(ESA),  amends  the  National  Energy 
Conservation  Policy  Act  (NECPA)  to 
require  DOE  to  develop  rules  on  the 
content  and  implementation  of  State 
energy  conservation  plans  for 
commercial  buildings  and  multifamily 
dwellings.  Large  gas  and  electric  utilities 
are  required  to  offer,  and  to  provide 
upon  request,  energy  audits  of 
commercial  buildings  and  multifamily 
dwellings.  Building  heating  suppliers 
may  provide  these  services  at  their 
discretion. 

States  may  submit  plans  to  DOE  for 
approval  to  administer  and  enforce 
utility  compliance  with  State  programs, 
but,  if  they  do  not,  NECPA  requires  DOE 
to  prepare  a  Federal  plan  and  order 
covered  investor-owned  utilities  to 
comply  with  it.  Covered  utilities  include 
those  which  during  the  second  preceding 
year  had  sales  (for  purposes  other  than 
resale)  which  exceeded  10  billion  cubic 
feet  for  natural  gas,  or  exceeded  750 
million  kilowatt  hours  of  electricity. 
Participating  Governors  must  decide 
whether  or  not  to  include  non-regulated, 
municipally  owned  utiltities  and 
interested  home  heating  suppliers  in 
State  plans.  Non-regulated  utilities  not 
included  in  State  plans  but  meeting  the 
above  size  criteria  must  prepare  and 
submit  their  own  plans  for  DOE 
approval. 

The  Department  issued  an  NPRM  on 
January  16, 1981  (46  FR  4482).  Some 
comments  were  received  in  response  to 
this  proposal  which  questioned  the  cost 
effectiveness  of  the  program.  DOE  is 
currently  in  the  process  of  reviewing  its 
analysis  of  the  program  in  light  of  these 
comments.  Moreover,  the 
Administration  has  requested  rescission 
of  funds  for  this  program  in  fiscal  year 
1981  and  no  funds  in  fiscal  year  1982. 
These  requests  reflect  the 
Administration’s  and  the  Department’s 
view  that  this  program  would  impose 
unnecessary  costs  on  the  economy  and 
public  and  would  not  result  in 
signiHcant  savings  of  energy. 

Alternatives  Under  Consideration 

In  the  absence  of  further  legislative 
action,  DOE  is  required  to  proceed  with 
this  rulemaking,  and  no  alternatives 
under  the  requirements  of  the  current 
statute  would  significantly  reduce  the 
costs  and  burdens  of  the  program. 
However,  the  Department  is  exploring 
alternative  ways  of  designing  the  rules 
so  as  to  minimize  their  potential  adverse 
effects. 


Summary  of  Benefits 

Sectors  Affected:  The  Federal 
Government:  State  governments: 
investor-owned  and  municipally 
owned  electric  and  gas  utilities: 
participating  building  heating 
suppliers:  tenants  and  owners  of 
eligible  commercial  buildings  and 
multifamily  dwellings  of  five  or  more 
units:  and  the  general  public. 

DOE  is  in  the  process  of  reviewing  the 
detailed  estimate  of  the  benefits  of  this 
program.  The  results  of  this  review,  if 
available,  will  be  provided  in  the  next 
Calendar. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 
Government:  State  governments: 
investor-owned  and  municipally 
owned  electric  and  gas  utilities: 
participating  building  heating 
suppliers:  tenants  and  owners  of 
eligible  commercial  buildings  and 
multifamily  dwellings  of  five  or  more 
units:  and  the  general  public. 

DOE  is  in  the  process  of  reviewing  its 
detailed  estimate  of  the  costs  of  this 
program.  The  results  of  this  review,  if 
available,  will  be  provided  in  the  next 
Calendar. 

Related  Regulations  and  Actions 

Internal:  Residential  Conservation 
Service  (10  CFR  456):  Low  Income 
Weatherization  Assistance  Program  (10 
CFR  440). 

External:  Existing  State  laws  and 
regulations. 

Active  Government  Collaboration 
None  at  this  time. 

Timetable 

Regulatory  Flexibility  Analysis — To 
accompany  final  rule. 

Final  Rule — Summer  1981. 

Available  Documents 

NPRM — 46  FR  4482,  January  16, 1981. 
Draft  Regulatory  Analysis — 
November  1980. 

Comments  in  response  to  NPRM. 

All  documents  are  available  for 
review  in  the  DOE  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  Room  GA-142, 1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585. 

Agency  Contact 

James  R.  Tanck,  Acting  Director 
Building  Conservation  Services 
Division 

Office  of  Conservation  and 
Renewable  Energy 
1000  Independence  Avenue,  S.W. 
Mail  Stop  6H-068 


Washington,  DC  20585 

(202)  252-9161 _ 

DOE-CE 

Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles  (10  CFR  Part  430*) 

Legal  Authority 

Energy  Policy  and  Conservation  Act, 
Title  III,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  42 
U.S.C.  §  6315. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
includes  this  entry  because  the  proposed 
rule  would  impose  substantial  costs  on 
the  home  appliance  industry  and 
increase  the  cost  of  appliances. 

Statement  of  Problem 

The  Energy  Policy  and  Conservation 
Act  (EPCA)  requires  DOE  to  adopt 
energy  efficiency  standards  for  13 
product  categories  if  such  standards  are 
technologically  feasible,  economically 
justiRed,  and  result  in  significant  energy 
conservation.  These  product  categories 
are:  refrigerators  and  refrigerator/ 
freezers,  freezers,  dishwashers,  clothes 
dryers,  water  heaters,  room  air 
conditioners,  home  heating  equipment 
(not  including  furnaces),  television  sets, 
kitchen  ranges  and  ovens,  clothes 
washers,  humidifiers  and  dehumidifiers, 
central  air  conditioners,  and  furnaces. 
Nine  of  these  categories  were  given 
priority  under  EPCA,  and  standards  for 
these  products  (or  a  determination  that 
standards  are  not  technologically 
feasible  and  economically  justified) 
were  required  by  January  2, 1981.  The 
statutory  deadline  for  the  other  four 
categories  is  November  1981.  The  public 
comments  following  the  publication  of 
the  NPRM  relating  to  the  standards  for 
the  first  nine  product  categories  (45  FR 
43976,  June  30, 1980)  raised  substantial 
issues  with  regard  to  the  economic 
justification  of  the  standards  as  well  as 
other  issues.  Consequently,  in  December 
1980,  the  Department  announced  that  it 
would  not  be  able  to  meet  the  statutory 
deadline  for  rules  for  the  first  nine 
products.  Later,  in  February  1981,  DOE 
gave  notice  of  its  intent  not  to  issue 
standards  until  further  study  (46  FR 
13517). 

As  announced  in  February,  DOE  is 
currently  reviewing  the  methodology 
and  analysis  upon  which  the  standards 
would  be  based.  Furthermore,  additional 
assessment  of  the  underlying  data  is 
necessary.  Moreover,  the 
Administration  has  requested  rescission 
of  funds  for  this  program  in  FY  81  and 
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no  funds  in  FY  82.  These  requests  reflect 
the  Administration’s  view  that  with 
rising  energy  prices  consumers  are 
demanding  and  manufacturers  are 
producing  more  energy  efficient 
products  without  mandatory  Federal 
standards. 

Alternatives  Under  Consideration 

Under  EPCA  the  alternatives"  are 
either  to  adopt  standards,  or  make  a 
finding  that  standards  would  not  be 
technologically  feasible,  economically 
justified,  or  would  not  result  in 
significant  conservation  of  energy. 

Summary  of  BeneHts 

Sectors  Affected:  Manufacturers  and 
users  of  major  household  appliances; 
and  the  general  public. 

The  Department  is  reviewing  its 
detailed  estimate  of  the  benebts  that 
would  result  from  implementing 
mandatory  energy  efHciency  standards 
for  consumer  products.  The  results  of 
this  review,  if  available,  will  be 
provided  in  the  next  Calendar. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
major  household  appliances;  and 
users  of  these  appliances. 

The  Department  is  reviewing  its 
detailed  estimate  of  the  costs  that  would 
result  from  implementing  mandatory 
energy  efficiency  standards  for 
consumer  products.  The  results  of  this 
review,  if  available,  will  be  provided  in 
the  next  Calendar. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Federal  Trade  Commission 
Appliance  Labeling  Program. 

Active  Government  Collaboration 

Federal  Trade  Commission  and 
National  Bureau  of  Standards. 

Timetable 

Final  Rule  for  Nine  Products — ^To  be 
determined.  The  statutory  deadline 
was  January  1981. 

Final  Rule  for  Five  Products — 
November  1981  (statutory  deadline). 
Regulatory  Flexibility  Analysis — Will 
accompany  NPRM  and  final  rule. 

Available  Documents 

Draft  Regulatory  Analysis. 

Test  Procedures: 

Refrigerators,  Refrigerator/freezers 
and  Freezers — 42  FR  46140,  September 
14, 1977;  45  FR  47396,  July  14, 1980. 

Dishwashers — 42  FR  39964,  August  8, 
1977. 

Clothes  Dryers — 42  FR  46140, 
September  14, 1977;  45  FR  46762,  July  10, 
1980. 


Water  Heaters — 42  FR  54110,  October 
4, 1977;  43  FR  48986,  October  19, 1978;  44 
FR  52632,  September  7, 1979. 

Room  Air  Conditioners — 42  FR  27896, 
June  1, 1977;  45  FR  43362,  June  26, 1980. 

Furnaces  and  Home  Heating 
Equipment — 43  FR  20108,  May  10, 1978; 
44  FR  1970,  January  9, 1979;  45  FR  53714, 
August  12, 1980. 

Television  Sets — 42  FR  46140, 
September  14, 1977. 

Kitchen  Ranges  and  Ovens — 42  FR 
20106,  May  10, 1978. 

Clothes  Washers — 42  FR  49802, 
September  28, 1977. 

Humidifiers  and  Dehumidifiers — 42  FR 
55599,  October  18, 1977, 

Central  Air  Conditioners,  including 
Heat  Pumps — 42  FR  60150,  November  25, 
1977;  44  FR  76700,  December  27, 1979. 

NPRM  Regarding  Provisions  for  the 
Waiver  of  Consumer  Product  Test 
Procedures,  45  FR  14188,  March  4, 1980. 

Sampling  Requirements  of  Consumer 
Products  Test  Procedures — 44  FR  22410, 
April  13, 1979. 

Public  comments  (including  comments 
from  public  hearing  held  August  1980). 

Representative  Average  Unit  Cost  of 
Electricity,  Natural  Gas,  No.  2  Heating 
Oil,  and  Propane — 44  FR  37534,  June  27, 
1979. 

Standards: 

ANPRM  Regarding  Energy  Efficiency 
Standards  for  Nine  Types  of  Consumer 
Products — 44  FR  49,  January  2, 1979. 

ANPRM  Regarding  Energy  Efficiency 
Standards  for  Four  Types  of  Consumer 
Products — 44  FR  72276,  December  13, 
1979. 

NPRM  Regarding  Energy  Efficiency 
Standards  for  Nine  Types  of  Consumer 
Ih-oducts — 45  FR  43976,  June  30, 1980. 

Notice  of  Intent  Not  to  Issue  Energy 
Efficiency  Standards  Until  Further 
Study— 46  FR  13517,  February  23, 1981. 

All  documents  are  available  for 
review  in  the  Freedom  of  Information 
Office. 

Agency  Contact 

James  A.  Smith,  Chief 
Consumer  Products  Efficiency  Branch 
Office  of  Conservation  and 
Renewable  Energy 
Department  of  Energy 
1000  Independence  Avenue,  N.W. 
Room  GH-065 
Washington,  DC  20585 
(202)  252-9127 


DOE— CE 

Energy  Performance  Standards  for 
New  Buildings  (10  CFR  435*) 

Legal  Authority 

Energy  Conservation  Standards  for 
New  Buildings  Act  of  1976,  42  U.S.C. 


§  §  6831-6840;  Department  of  Energy 
Organization  Act,  §  304,  42  U.S.C.  §  7101 
et  seq.;  and  the  Housing  and  Community 
Development  Act  of  1980,  42  U.S.C. 

§  6831  et  seq. 

Reason  for  Including  This  Entry 

This  entry  is  included  because  this 
program  would  impose  significant  costs 
on  the  building  and  residential  housing 
industries  as  well  as  the  general  public. 

Statement  of  Problem 

The  Energy  Conservation  Standards 
for  New  Buildings  Act,  which  is  Title  III 
of  the  Energy  Conservation  and 
Production  Act  (ECPA),  requires  the 
Department  of  ^ergy  (DOE)  to  develop, 
by  regulation,  interim  and  final  building 
energy  performance  standards  (BEPS) 
for  new  commercial  and  residential 
buildings.  The  standards  would 
establish  minimum  levels  of  overall 
building  energy  efficiency,  by  building 
type  and  climate  zone.  The  standards 
would  not  bar,  on  energy  efficiency 
grounds,  use  of  any  particular  building 
components.  Rather,  they  would  allow  a 
building  to  be  designed  in  any  of  a 
variety  of  ways  that  would  meet  the 
maximum  level  of  energy  usage 
established  for  that  particular  building 
type  and  climate. 

ECPA  requires  DOE  to  promulgate 
interim  standards  by  August  1, 1981.  The 
interim  standards  are  to  apply  only  to 
new  Federal  construction  and  to  two 
demonstrations  in  the  private  sector 
testing  whether  the  BEPS  concept  is 
feasible.  Under  ECPA  the  final 
standards,  which  would  have 
nationwide  mandatory  applicability 
subject  to  Congressional  approval,  are 
to  be  promulgated  by  April  1, 1983. 

Before  ECPA  was  amended  last  fall  to 
require  initial  testing  of  the  BEPS 
concept  by  interim  standards,  the 
Department  has  issued  an  NPRM  on  the 
standards  (44  FR  68120,  November  28, 
1979).  Many  comments  were  received  in 
response  to  this  proposal  indicating  that 
DOE’S  approach  failed  to  result  in 
significant  conservation  of  energy,  was 
technologically  impracticable,  and 
would  be  economically  disabling  to  the 
construction  industry.  These  comments 
raised  serious  concerns  about  the  need 
or  justification  for  the  program.  These 
concerns  apparently  contributed  to  the 
amendment  of  ECPA  and  are  undergoing 
further  review  by  DOE.  Moreover,  the 
Administration  has  requested  a 
rescission  of  funds  for  this  program  in 
fiscal  year  1981  and  no  funds  in  fiscal 
year  1982.  These  requests  reflect  the 
Administration’s  and  the  Department’s 
view  that  this  program  would  impose 
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unnecessary  costs  on  the  economy  and 
the  public. 

Alternatives  Under  Consideration 

In  the  absence  of  further  legislative 
action,  DOE  is  required  to  proceed  with 
this  rulemaking.  However,  the 
Department  is  exploring  alternative 
ways  of  designing  the  rules  so  as  to 
minimize  their  potential  adverse  effects. 

Summary  of  Benefits 

Sectors  Affected:  The  building 
industry:  construction  workers:  the 
building  market:  and  the  general 
public. 

The  benefits  of  BEPS  are  under 
continuing  review  by  DOE.  The  results 
of  this  review,  if  available,  will  be 
provided  in  the  next  Calendar. 

Summary  of  Costs 

Sectors  Affected:  The  building 
industry:  the  building  market:  DOE: 
HUD:  State  and  local  governments: 
and  the  general  public. 

The  costs  of  BEPS  are  under 
continuing  review  by  DOE.  The  results 
of  this  review,  if  available,  will  be 
provided  in  the  next  Calendar. 

Related  Regulations  and  Actions 

Internal'.  None. 

External:  Minimum  Property 
Standards  for  One-  and  Two-Family 
Dwellings,  Department  of  Housing  and 
Urban  Development  (HUD):  Minimum 
Property  Standards  for  Multifamily 
Dwelling:  HUD  Handbook  4910, 

Revision  5,  April  1977:  Proposed 
Increase  in  Thermal  Insulation 
Requirements  for  the  Minimum  Property 
Standards  for  One-  and  Two-Family 
Dwellings,  43  FR 17311,  April  24, 1978: 
Farmers  Home  Administration,  Form 
424.1:  7  CFR  Part  1804,  Subpart  A, 
Appendix  D,  Construction  Standards, 
and  criteria  of  all  Federal  agencies  that 
build  new  buildings. 

Active  Government  Collaboration 

The  Department  of  Housing  and 
Urban  Development,  the  National 
Bureau  of  Standards,  and  the  National 
Institute  of  Building  Sciences  (a  quasi- 
govemmental  organization). 

Timetable 

Regulatory  Flexibility  Analysis — Not 
required. 

Interim  Final  Rule — August  1981 
(statutory  deadline). 

Public  Comment  Period — ^Will  follow 
interim  final  rule. 
Demonstration-^August  1981  to 
August  1982  (statutory  requirement). 
Final  Rule — April  1983  (statutory 
deadline). 


Available  Documents 

In  support  of  this  proposed  rule,  the 
Department  has  developed  ten 
Technical  Support  Documents.  These 
documents  provide  detailed  information 
on  important  aspects  of  the  proposed 
rule  and  are  referred  to  throughout  the 
preamble.  All  documents  may  be 
obtained  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22150,  and  the 
Technical  Information  Center,  Oakridge 
National  Laboratory,  P.O.  Box  62, 
Oakridge,  TN  37830. 


Techni¬ 
cal  Adminis- 

Support  Tiila 

docu-  record 

ment  No. 

No. 


1  The  Standard  Evaluation  Technique .  9561 .00 

2  Statistical  Analysis .  9562.00 

3  Energy  Budget  Levels  Selection . . .  9563.00 

4  Weighting  Factors .  9564.00 

5  standard  Building  Operating  Conditions ....  9565.00 

6  Draft  Regulatory  Analysis .  9566.00 

7  Draft  Environmental  Impact  Statement .  9567.00 

8  Economic  Analysis .  9568.00 

9  Passive  and  Active  Solar  Heating  Analy¬ 

sis . . .  9569.00 

10  Climate  Classification  Analysis .  9570.00 


Additional  documents:  Development 
of  Energy  Performance  Standards  for 
New  Buildings,  phase  one/base  data 
(Final  Report,  PB-286  898:  Climatic 
Classification,  PB-286  900:  Data 
Collection,  PB-286  902:  Residential  Data 
Collection  and  Analysis,  PB-286  901: 
Building  Classification,  PB-286  904:  and 
Sample  Design,  PB-286  903),  January  12, 
1978:  Comments  on  ANPRM  and  NPRM. 
ANPRM — 43  FR  54512,  November  21, 

1978. 

NPRM— 44  FR  68120,  November  28, 

1979. 

All  documents  are  available  for 
review  in  the  Freedom  of  Information 
Office  at  the  address  below. 

Agency  Contact 

Richard  Menge,  Chief 
Codes  and  Standards  Branch 
Buildings  and  Community  Systems 
Division 

Office  of  Conservation  and 
Renewable  Energy 
Department  of  Energy 
Forrestal  Building 
Washington,  DC  20585 
(202)  252-9197 


DOE— Economic  Regulatory 
Administration 

Natural  Gas  Curtailment  Priorities  tor 
Interstate  Pipelines  (10  CFR  Part  580*) 

L^gal  Authority 

Natural  Gas  Act,  §  15,  U.S.C,  §  717  et 
seq:  Natural  Gas  Policy  Act  of  1978, 15 


U.S.C.  §  3301  et  seq.;  Department  of 
Energy  Organization  Act,  42  U.S.C. 

§  7101  et  seq.;  E.0. 11790  (3  CFR  1974 
Comp.):  E.0. 12009  (3  CFR  1977  Comp.). 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE)  is 
including  this  rule  because  of  its 
potentially  far  reaching  effects  on 
interstate  pipelines  and  local 
distributors  and  their  natural  gas 
customers. 

Statement  of  Problem 

The  Department  of  Energy 
Organization  Act  (DOE  Act)  makes  the 
Secretary  of  Energy  responsible  for 
reviewing  and  establishing  natural  gas 
curtailment  (rationing)  priorities. 

Natural  gas  curtailment  priorities  deal 
with  the  manner  in  which  natural  gas 
will  be  allocated  to  customers  of 
interstate  pipelines  when  there  are 
serious  shortages.  Under  the  DOE  Act, 
the  Secretary  of  Energy  is  responsible 
for  establishing  and  reviewing  priorities 
for  curtailments.  The  Secretary  of 
Energy  has  delegated  this  authority  to 
the  Administrator  of  the  Economic 
Regulatory  Administration  (ERA).  Under 
the  DOE  Act,  the  Federal  Energy 
Regulatory  Commission  (FERC) 
administers  and  implements  the 
curtailment  policies  developed  by  the 
ERA. 

Historically,  FERC’s  predecessor,  the 
Federal  Power  Commission  (FPC),  had 
exclusive  Federal  jurisdiction,  under  the 
authority  of  the  Natural  Gas  Act  (NGA), 
for  curtailment  of  natural  gas  in 
interstate  pipelines.  The  FPC  dealt  with 
curtailment  of  natural  gas  on  a  case-by- 
case  basis.  From  the  rulings  issued  in 
these  cases  by  the  FPC,  a  priority 
system  developed  which  ranked  end- 
users  of  natural  gas  from  high  (last  to  be 
curtailed)  to  low  (first  to  be  curtailed). 
The  FPC  priority  system  generally 
placed  residential  and  small  commercial 
use  in  the  highest  priorities  and 
interruptible  large  volume  industrial 
users  in  the  lowest,  first  curtailed, 
priorities. 

Several  considerations  shaped  FPC’s 
approach  to  the  curtailment  priority 
system:  first,  the  importance  of  gas  used 
to  protect  health,  safety,  and  other 
human  needs:  second,  the  operational 
difficulty  of  physically  cutting  off  or 
reducing  service  to  residential  and  small 
commercial  customers:  third,  the 
differences  in  the  costs  that  different 
kinds  of  end-users  would  experience  in 
converting  to  an  alternative  fuel. 

This  review  and  rulemaking  process 
will  implement  the  provisions  of  the 
Natural  Gas  Policy  Act  that  mandate  the 
establishment  of  certain  curtailment 
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priorities.  Additionally,  the  rulemaking 
provides  an  opportunity  for  review  of 
the  policy  statement  concerning  gas 
curtailment  priorities  adopted  by  the 
FPC  in  1973. 

Specifically,  the  review  of  curtailment 
priorities  has  focused  on  the  following: 

(1)  High  priority  and  essential 
agricultural  uses.  Section  401  of  the 
NGPA  requires  the  Secretary  of  Energy 
to  prescribe  a  rule  restricting  interstate 
pipelines  from  curtailing  the  essential 
agricultural  use  requirements  that  the 
Secretary  of  Agriculture  has  certified  as 
necessary  for  full  food  and  fiber 
production  (44  FR  15642,  March  15, 

1979).  The  ERA  issued  this  rule  on 
March  9, 1979.  Essential  agricultural 
uses  may  be  curtailed  only  to  meet 
needs  of  "high  priority  users”  (e.g., 
schools,  hospitals,  residences)  or  when 
FERC  determines  in  consultation  with 
the  Secretary  of  Agriculture  that  an 
alternative  fuel  is  economically 
practicable  and  reasonably  available. 

(2)  Essential  industrial  process  and 
feedstock  uses.  Section  402  of  the  NGPA 
directs  the  Secretary  of  Energy  to 
prescribe  a  rule  limiting  the 
circumstances  in  which  an  interstate 
pipeline  may  curtail  gas  supplies  used  in 
an  essential  industrial  process  or  as  an 
essential  feedstock.  Use  as  a  feedstock 
refers  to  gas  employed  as  an  ingredient 
of  the  end-product,  as  distinguished 
from  gas  used  to  power  production 
machinery. 

(3)  Emergency  allocation  authority. 
Relevant  sections  of  the  National  Energy 
Act  (NEA)  authorize  the  President  to 
declare  a  natural  gas  supply  emergency 
which  would  trigger  various 
consequences  related  to  this  review.  As 
an  example,  the  President  could 
authorize  an  interstate  pipeline  to  make 
emergency  purchases  from  intrastate 
pipelines  under  short  term  contracts. 
This  authority,  while  outside  the  scope 
of  the  curtailment  priority  system  itself, 
must  work  in  concert  with  it.  Therefore, 
this  rule  will  consider  the  effects  of  the 
NEA  emergency  authorities  on  the 
curtailment  priority  system.  Decontrol  of 
natural  gas  prices  will  not  affect  the 
curtailment  priorities  established  by  this 
rule. 

Alternatives  Under  Consideration 

(A)  Maintain  a  system  similar  to  the 
present  system  as  developed  by  the  FPC 
while  making  those  changes  required  by 
the  NGPA  and  improving  the  present 
system  by  facilitating  free  flow  of  gas 
between  systems.  As  compared  to 
making  no  change  in  the  present  system, 
this  alternative  would  have  a  benefit  for 
gas  users  in  the  order  of  magnitude  of  $1 
billion  of  average  annual  costs,  in 
constant  1978  dollars,  due  lai^ely  to 


savings  in  costs  of  fuel.  This  benefit 
would  be  offset  by  $0.9  billion,  which  is 
the  estimated  cost  to  gas  users  of 
establishing  the  essential  agricultural 
priority  required  by  the  NGPA.  If  the 
present  system  is  also  improved  by 
allowing  a  “percentage-limitation” 
option,  i.e.,  allowing  lower  priorities  to 
not  be  curtailed  completely  before  a 
higher  priority  is  curtailed,  this  would 
provide  a  further  reduction  in  average 
annual  costs  to  users  of  $1.1  billion.  The 
net  benefit  to  gas  users  of  this 
alternative  would  be  in  the  estimated 
order  of  magnitude  of  $1.2  billion  ($1 
billion  plus  $1.1  billion  minus  $0.9 
billion). 

The  present  curtailment  system  also 
has  the  advantage  of  being  familiar  to 
both  gas  suppliers  and  users,  which 
would  minimize  the  uncertainty  that 
could  otherwise  lead  to  additional  costs 
during  the  period  the  system  was  being 
changed  and  could  offset  most  of  the 
beneHts  of  a  newer  and  more 
complicated  system,  such  as  a  "pricing” 
system,  until  the  suppliers  and  users 
became  completely  familiar  with  the 
new  system.  However,  a  pricing  system 
could  allocate  natural  gas  to  users  more 
precisely  on  the  basis  of  cost  benefit 
analysis.  A  pricing  system  would  allow 
each  end-user  of  natural  gas  to  decide 
the  price  he  would  be  willing  to  pay  for 
available  gas  supplies  based  on  his 
determination  of  the  cost  benefit  to  his 
particular  operation.  The  present  end- 
use  type  systems  makes  these 
determinations  based  on  broad  general 
categories  of  end-use. 

(B)  Developing  a  curtailment  system 
as  in  alternative  (A)  but  updating  the 
base  period  from  which  requirements 
are  measured.  Systems  using  a  fixed 
base  period  instead  of  rolling  or 
updating  the  base  period  are  likely  to 
cause  increases  in  shortage  costs  if  they 
switch  under  the  present  Federal 
curtailment  approach.  A  rolling  base 
period  involves  updating  the  index  of 
gas  requirements  from  which 
curtailments  are  measured.  In  rolling  the 
base  period,  the  total  supply  of  gas 
available  to  all  distrubution  companies 
served  by  a  pipeline  would  not  be 
affected,  but  the  supply  would  be 
reallocated  in  proportion  to  the  current 
end-use  profiles  of  the  pipeline's 
distribution  company  customers,  which 
may  have  changed  over  time. 

Athough  this  updating  process  may 
give  a  more  current  picture  of  the  end- 
use  of  the  gas  delivered,  it  would 
increase  the  costs  of  curtailments  to  gas 
users  by  about  $0.2  billion  per  year  (1978 
dollars),  if  there  were  a  complete  shift  to 
a  rolling  base  period  in  the  present 
Federal  plans.  Suppliers  and  users  have 


instigated  self-help  measures  obtaining 
their  own  supplies  of  gas  under  the 
present  curtailment  system  and  the  cost 
of  disrupting  these  self-help  projects 
would  most  likely  offset  any  benefits 
derived  from  the  updating  process. 

(C)  Develop  a  pro-rata  system  that 
reduces  all  users'  deliveries  by  a 
percentage  equal  to  the  percentage  of 
supply  reduction.  It  is  tempting  to  think 
that  the  apparent  fairness  of  pro-rata 
curtailment  justifies  this  alternative  and 
that  users  with  low  conversion  costs 
would  switch  to  another  fuel,  allowing  a 
gradual  evolution  to  an  optimal 
curtailment  system  based  on  pro-rata 
allocation,  but  this  is  not  the  case. 
Unfortunately,  switching  to  a  pro-rata 
system  would  destroy  good  parts  of  the 
present  system  and  eliminate  the 
benefits  from  users  who  have  already 
adjusted  to  curtailments  under  the 
present  system. 

The  present  FERC  curtailment  policy 
provides  for  pro-rata  allocation  within 
each  priority  category.  Since  the  present 
categories  have  been  formed  by  an  end- 
use  system  that  does  recognize 
differences  in  shortage  costs,  a  full  pro¬ 
rata  plan  is  bound  to  increase  costs.  It 
will  lump  all  users  into  one  category 
even  though  surveys  show  that  there  are 
widely  different  costs.  The  1976-77 
shortage  had  impact  costs  to  users  of 
$54  per  thousand  cubic  feet  (Mcf)  of 
shortfall  in  higher  priorities  and  only  $2/ 
Mcf  in  lower  priorities.  Pro-rata  is  less 
precise  than  the  end  use  approach  in 
present  curtailment  plans  for  identifying 
uses  which  have  high  costs  of 
conversion  to  other  fuels. 

In  addition  to  causing  higher  shortage 
costs,  pro-rata  is  not  practical  and  not  in 
accordance  with  new  legislation.  For 
example,  pro-rata  cannot  be  applied  to 
residential  and  small  commercial  users 
for  operational  reasons.  It  cannot  be 
applied  to  “essential  agricultural  uses” 
and  “essential  industrial  process  or 
feedstock  uses”  because  of  stipulationr 
in  the  NGPA. 

Weather  and  price  controls  combined 
create  shortages  that  cause  high 
shortage  costs  under  pro-rata.  There  are 
high  costs  of  fuel  switching  and  there 
are  high  impact  costs  for  users  who 
cannot  justify  fuel  substitution.  Even 
when  feasible,  fuel  substitution  is 
expensive  when  the  investment  is  only 
for  infrequent  shortages. 

Emergency  gas  allocations  do  not 
follow  a  pro-rata  approach  because  of 
the  high  value  of  selected  gas  use  to 
protect  life,  health,  and  property. 
Curtailment  pertains  to  situations  with 
lesser  shortage  costs,  but  the  same 
principle  of  high  costs  under  a  pro-rata 
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system  eliminates  this  alternative  as  an 
easy  solution  to  curtailment. 

(D)  Use  some  form  of  “pricing"  or 
bidding  approach  to  distributing 
available  gas  supplies  during  periods  of 
curtailments  instead  of  a  rationing 
system.  Fuel  substitution  costs  vary 
greatly,  even  among  users  within  the 
same  carefully  designed  end-use  priority 
categories;  precise  ranking  of  users  in 
line  with  substitution  costs  may  not  be 
possible  except  under  some  type  of 
pricing  approach.  Surveys  reveal  that 
substitution  costs  range  from  $2/Mcf  to 
$20/Mcf  even  within  one  end-use 
category,  as  presently  constituted:  in 
addition,  shortage  impact  costs  range 
from  $0.10/Mcf  to  $100/Mcf  among  users 
within  one  end-use  priority  class  due  to 
large  impacts  as  curtailment  reaches  100 
percent. 

To  be  practical,  a  pricing  system  must 
be  implemented  at  the  end-user  level. 
Since  local  distribution  companies 
deliver  most  of  the  gas  to  end-users  and 
these  companies  are  subject  to  the 
jurisdiction  of  State  regulatory  agencies, 
this  would  involve  changes  in  concepts 
for  State  regulation  and  would  require 
distribution  company  participation. 
There  appears  to  be  no  practical 
implementation  plan  for  a  pricing 
system  at  the  Federal  level,  i.e.,  using 
only  interstate  pipeline  participation. 
Such  a  plan  would  have  to  be  developed 
at  the  end-user  distribution  company 
level. 

Additional  studies  are  necessary  to 
determine  if  a  practical  pricing  approach 
could  be  developed  and  whether  it  could 
attain  most  or  all  of  the  $3.6  billion 
savings  estimated  as  the  national 
average  annual  benefit  (in  1978  dollars] 
of  switching  from  the  present  system  to 
some  type  of  pricing  system.  These 
studies  could  also  determine  if 
implementation  of  a  pricing  approach 
would  have  significant  costs  that  might 
affect  the  annual  gains.  A  thorough 
study  of  pricing  prior  to  any  major 
change  in  curtailment  policy  would  be 
valuable  for  outlining  the  best  long-run 
solution  to  managing  natural  gas 
curtailments. 

We  are  also  considering  whether  the 
guidelines  should  apply  strictly  to  all 
interstate  pipelines  which  transport  gas, 
or  whether  FERC  should  be  allowed  to 
depart  from  strict  application  of  the 
general  policy  under  the  ERA  rule  to 
account  for  the  differing  circumstances 
of  individual  pipelines,  making 
adjustments  where  they  are  necessary. 
Individual  pipelines  vary  as  to  number 
and  types  of  customers  and  suppliers  of 
gas  as  well  as  to  the  conditions  under 
which  they  operate,  such  as  weather 
conditions  in  their  particular  service 
areas. 


The  present  Federal  approach  to 
curtailment  priorities  is  based  on  end- 
use;  it  reflects  costs  of  substitution  and 
has  the  benefit  of  being  familiar  to 
suppliers  and  users  after  years  of 
operation.  NGPA  mandates  some 
changes  in  priorities,  but  no  further 
changes  are  warranted  because  benefits 
will  not  justify  the  greater  costs  and 
uncertainty  from  changing  priorities. 
However,  there  are  worthwhile 
modifications  that  can  be  made  to  the 
overall  functioning  of  the  present 
system.  For  example,  the  total  costs  of 
natural  gas  curtailments  could  be 
reduced  if  priority  systems  and  natural 
gas  policies  in  general  could  encourage 
freer  flow  of  gas  from  users  with  low 
costs  of  fuel  substitution  to  users  with 
high  costs  of  substitution. 

The  proposed  rule  concerns  all 
priority-of-service  categories  related  to 
curtailment  of  natural  gas  deliveries  by 
interstate  pipeline  companies.  The  rule 
is  consistent  with  the  majority  of  the 
comments  responding  to  our  Notice  of 
Inquiry  (NOI)  (44  FR 16954,  March  20, 
1979]  and  the  findings  of  our  Regulatory 
Analysis,  and  adopts  in  substance  our 
previously  issued  final  rale  regarding 
essential  agricultural  uses.  Priorties 
established  by  the  proposed  rule,  with 
Priority  One  to  be  the  last  curtailed,  are 
as  follows; 

(1]  high  priority,  which  includes 
residential,  small  commercial  (less  than 
50  Mcf  on  a  peak  day],  schools, 
hospitals,  plant  protection,  and 
institutions  such  as  prisons. 

(2]  Essential  agricultural  uses, 
certified  by  the  Secretary  of  Agriculture, 
without  alternative  fuel  capability. 

(3]  Essential  industrial  process  and 
feedstock  uses,  as  defined  by  the 
proposed  rule,  without  alternative  fuel 
capability. 

(4]  All  gas  use  less  than  300  Mcf  per 
day  not  included  in  Priorities  One 
through  Three,  including  large 
commercial  users. 

(5]  All  other  uses  not  included  in 
Priorities  One  through  Four,  with 
volumetric  subcategories,  i.e.,  larger 
users  would  be  curtailed  before  smaller 
users. 

The  first  three  priorities  are  defined  in 
accordance  with  the  language  in  Title  IV 
of  the  NGPA  and  our  final  rule 
governing  priorities  for  essential 
agricultural  use.  The  300  Mcf  per  day 
cutoff  level  of  Priority  Four  is  based  on 
comments  from  the  NOI  indicating  that 
it  is  logistically  almost  impossible  to 
curtail  such  uses  on  a  short-term  basis. 
These  uses  may  be  presumed  not  to 
have  alternate  fuel  capability. 

The  rule  provides  more  flexibility  for 
priority  categories  Four  and  Five  by 
providing  that  curtailment  of  volumes 


within  any  priority  category  or 
subcategory  below  the  statutorily 
mandated  categories  (Priorities  One, 

Two,  and  Three]  may  be  limited  to  some 
percentage  of  the  total  requirements  in 
circumstances  where  such  treatment 
would  reduce  shortage  costs  and  where 
more  precise  end-use  priority 
classification  is  not  possible. 

Imprecision  in  present  curtailment  plans 
might  be  reduced  in  two  ways.  First, 
individual  suppliers  and  users  could 
more  precisely  classify  uses  within  the 
base  period  requirements  for  each 
priority  category.  Second,  a  Federal  rule 
could  give  higher  priority  to  more 
critical  volumes  within  categories,  e.g., 
by  establishing  subdivisions  within 
intermediate  priorities,  such  as  the 
"percentage-limit”  option.  Priority  Five 
is  subdivided  into  volumetric  ranges  for 
requirements  over  300  Mcf  per  day 
based  on  findings  by  the  Regulatory 
Analysis  that  large  users  have  lower 
curtailment  costs  per  unit  of  gas. 

The  proposed  rule  should  give  the 
FERC  ample  flexibility  to  take  into 
consideration  a  pipeline’s  specific 
circumstances  in  implementing  the  rule. 

The  proposed  rule  sets  out  a 
curtailment  priority  system  which  the 
comments  to  our  NOI  and  our  draft 
Regulatory  Analysis  say  should  reduce 
the  overall  national  costs  of 
curtailments.  Costs  from  implementing 
changes  that  are  not  necessasry  may 
outweigh  any  benefits.  To  prevent  this, 
the  proposed  rule  states  that  “nothing 
requires  that  a  curtailment  plan  in  effect 
on  the  date  of  the  adoption  of  this  rule 
be  changed,  except  to  the  extent  that 
changes  are  necessary  to  protect 
Priorities  One,  Two,  and  Three  from 
curtailment.” 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

Placing  users  with  higher  costs  of 
curtailment  in  the  higher  priorities 
reduces  the  economic  costs  of  gas 
shortages.  Any  reduction  in  the  costs  of 
curtailments  imder  improved 
curtailment  options  helps  to  reduce  the 
inflationary  effects  of  cost  increases 
stemming  from  delayed  production  and 
from  shifting  production  among 
producers.  Studies  and  analysis  show 
that  the  net  macroeconomic  effect  of 
using  any  alternative  that  reduces 
curtailment  costs  is  a  reduction  in  the 
amount  of  inflation  in  the  same 
proportion  as  the  reduction  in  total  costs 
resulting  from  the  use  of  such 
alternative.  The  proposed  rule  is  based 
on  alternative  (A]  which  would  result  in 
an  estimated  annual  average  cost 
reduction  in  the  event  of  natural  gas 
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shortages  in  the  magnitude  of  $1.2 
billion  (1978  dollars). 

Summary  of  Costs 

Sectors  Affected:  Interstate  pipelines, 
natural  gas  distribution  companies; 
low  priority  direct  users  of  natural 
gas,  such  as  large  volume  industrial  or 
electric  utility  users;  high  priority 
users,  such  as  residential  users; 
customers  of  industrial  users  and 
electric  utilities;  and  the  general 
public. 

The  selection  of  a  curtailment  option 
has  no  significant  effects  on  real  Gross 
National  Product.  Curtailment  impacts 
on  gas  users  are  offsetting  because  any 
permanently  lost  production  of  goods 
and  services  by  a  curtailed  end-user  is 
made  up  by  other  establishments  and 
temporarily  lost  production  is  made  up 
later  by  the  same  end-user.  Surveys  of 
redistribution  of  services  indicate  that 
this  is  usually  not  a  problem  because  of 
the  short  duration  of  critical  gas 
shortages. 

The  following  types  of  costs  have 
been  analyzed: 

(1)  Users’  shortage  impact  costs: 

These  are  all  users’  costs  that  can  be 
attributed  to  a  specific  shortage  of 
natimal  gas,  e.g.,  the  higher  costs  of 
substitute  fuels,  cost  of  interrupted 
production,  and  unemployment. 

(2)  Users’  shortage  coping  costs: 

These  are  all  users’  costs  to  prepare  for 
natural  gas  curtailments  whenever  it 
might  occur,  e.g.,  the  investment  costs  of 
having  dual-fuel  capability  to  prevent 
interrupted  production  during 
curtailment. 

(3)  Suppliers’  operating  costs:  All 
costs  that  pipeline  and  distribution 
company  suppliers  incur  to  supply  and 
allocate  gas,  e.g.,  the  cost  of  maintaining 
underground  storage,  liquefied  natural 
gas,  and  propane  storage  to  meet  sharp 
peaks  on  abnormally  cold  days,  and  the 
cost  to  operate  in  a  spot  market  during 
potential  shortages. 

(4)  Non-user  pollution  costs:  The  costs 
of  different  pollution  levels,  e.g.,  the 
additional  pollution  damage  when 
dirtier  fuels  are  substituted  for  natural 
gas. 

For  example,  the  “users’  shortage 
impact  costs’’  that  could  result  from 
doing  nothing  about  the  present 
curtailment  system  is  estimated  to  be  in 
the  order  of  magnitude  of  $4  billion  on 
an  overall  national  basis;  the  “users’ 
shortage  coping  costs’’  are  $1.6  billion 
and  the  “suppliers’  operating  costs’’  are 
$18  billion,  or  a  total  of  $23.6  billion  in 
constant  1978  dollars.  These  same  costs 
for  a  system  based  on  a  pricing 
approach  which  is  integrated  with  rate 
design  structure  is  estimated  to  have 
total  costs  of  $20  billion.  The  result  of 


using  a  pricing  approach  could 
theoretically  reduce  costs  by  $3.6  billion 
($23.6  billion  less  $20  billion).  These 
costs  represent  the  willingness-to-pay  to 
avoid  curtailments,  and  they  are  based 
on  simulations  of  day-to-day 
management  of  curtailments  in  the  face 
of  uncertain  weather.  Shortage  costs  are 
the  average  for  all  types  of  weather  that 
could  occur.  The  studies  of  “non-user 
pollution  costs’’  indicate  a  negligible 
cost  change  between  the  alternatives  for 
changing  the  present  rationing  approach 
and  doing  nothing  and  an  uncertain  gain 
if  some  type  of  pricing  approach  is  used. 

The  results  of  case  studies  indicated 
there  would  be  little  change  in 
environmental  impacts  from  the  status 
quo  of  any  of  the  curtailment 
alternatives.  The  impacts  of  all  alternate 
curtailment  policies  on  annual  pollutant 
concentrations  were  nearly  identical  to 
the  impact  of  the  existing  curtailment 
policy.  The  net  effect,  therefore,  of  any 
change  from  the  status  quo  was 
essentially  zero.  This  is  explained  in 
major  industrial  areas  by  the  fact  that 
large  quantities  of  emissions  from  other 
sources  in  these  major  industrial  areas 
completely  overshadow  the  emissions 
from  the  burning  of  alternate  fuels 
during  periods  of  winter  season  natural 
gas  curtailment. 

Exceptional  cases  of  larger 
incremental  increases  in  pollutants  can 
be  dealt  with  on  a  case-by-case  basis. 
The  FERC  currently  has  authority  to 
grant  exemptions  from  a  given 
curtailment  policy  if  it  finds  that  undue 
hardship  otherwise  would  result.  The 
Draft  Environmental  Impact  Statement 
therefore  recommends  that  the  FERC 
continue  environmental  reviews  of 
individual  pipelines  for  the  purpose  of 
evaluating  requests  for  exemptions  frt)m 
applicable  curtailment  rules. 

Related  Regulations  and  Actions 

Internal:  “Curtailment  Priorities  for 
Essential  Agricultural  Use,”  Final  Rule 
issued  44  FR 15642,  March  15, 1979. 
“Emergency  Natural  Gas  Regulations.” 
under  consideration. 

External:  FERC — Incremental  Pricing 
Rules  issued  under  Title  III  of  the  NGPA. 

FERC — Curtailment  Implementation 
Rules  issued  under  Title  IV  of  the 
NGPA. 

Active  Government  Collaboration 

The  Federal  Energy  Regulatory 
Commission  staff  is  kept  informed  of 
Economic  Regulatory  Administration 
activities.  The  Commission  is  formally 
reviewing  the  DOE-ERA  rule,  as 
provided  in  §  404  of  the  DOE  Act.  ERA 
and  FERC  held  four  joint  hearings  on 
this  NPRM  in  July  and  August  1980 


(Chicago,  Atlanta,  San  Francisco,  and 
Washington,  DC). 

Timetable 

Final  Rule — ^June  1981. 

Final  Rule  Effective — 30  days  after 
publication  in  the  Federal  Register. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Final  Rule — “Curtailment  Priorities  for 
Essential  Agricultural  Uses,”  Docket  No. 
ERA-R-78-22  (44  FR  15642,  March  15. 
1979). 

NOI  “Concerning  Review  of  Natural 
Gas  Curtailment  Priorities,”  Docket  No. 
ERA-R-79-10  (44  FR  16954,  March  20, 
1979). 

NOI  “Concerning  the  Use  of  Natural 
Gas  Authorities  to  Increase  Coal  and 
Other  Non-Petroleum  Fuel  Usage  and 
Heavy  Oil  Production,”  ERA  Docket  No. 
ERA-R-79-49  (44  FR  61243,  October  24, 
1979).  NPRM  (45  FR  45096,  July  2. 1980) 
and  related  Regulatory  Analysis  and 
Environmental  Impact  Statement. 

Public  comments  on  the  above. 
Transcripts  of  public  hearings. 

All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-142, 
1000  Independence  Avenue,  S.W., 
Washington,  DC  20585. 

Agency  Contact 

Albert  F.  Bass.  Deputy  Director 
Division  of  Natural  Gas 
Office  of  Regulatory  Policy 
Economic  Regulatory  Administration 
2000  M  Street,  N.W..  Room  7108 
Washington,  DC  20461 
(202)653-3286 

DOE-Fossil  Energy 

Variable  Work  Commitment  Bidding 
System  for  Outer  Continental  SheH  Oil 
and  Gas  Lease  Sales  (10  CFR  Parts 
376*  and  390*) 

Legal  Authority 

Department  of  Energy  Organization 
Act,  §§  302(b)(2)  and  303(c).  42  U.S.C. 

§  §  7152(b)(2)  and  7153(c);  and  the  Outer 
Continental  Shelf  Lands  Act.  43  U.S.C. 

§  1331  et  seq.,  as  amended  by  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978,  §  205,  43  U.S.C 
§  1337(a)(1)(G). 

Reason  for  Including  This  Entry 

This  regulation  establishes  a  new 
bidding  system  for  use  in  connection 
with  the  sale  of  Outer  Continental  Shelf 
(OCS)  oil  and  gas  leases.  Use  of  this 
system  may  have  a  significant  economic 
impact  upon  the  revenues  generated  by 
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OCS  lease  sales  and  may  significantly 
affect  the  rate  and  method  of 
development  of  OCS  resources. 

Statement  of  Problem 

The  Department  of  the  Interior  (DOI) 
periodically  sells  oil  and  gas  leases  for 
tracts  of  land  on  the  OCS  using  many 
different  statutorily  authorized  bidding 
systems.  These  bidding  systems 
establish  the  criteria  for  awarding  leases 
and  the  basis  for  calculating  the 
compensation  due  to  the  United  States 
for  the  right  to  drill  for  and  extract  oil 
and  gas  resources  from  the  OCS.  The 
Secretary  of  Energy  is  responsible  for 
the  promulgation  of  regulations 
establishing  the  components  of  the 
different  bidding  systems. 

On  June  22,  1979,  Energy  Action 
Educational  Foundation  and  others  sued 
the  Secretaries  of  Energy  and  Interior, 
alleging  that  the  failure  to  issue 
regulations  implementing  two  new 
alternative  bidding  systems  enumerated 
in  §  8(a]  of  the  Outer  Continental  Shelf 
Lands  Act,  as  amended,  and  the  failure 
to  use  those  systems  violated  that  law. 
On  October  30, 1980,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  agreed  and  directed  the 
Secretary  of  Energy,  through  a 
subsequent  order  of  the  District  Court, 
to  take  expedited  action  to  issue 
regulations  establishing  the  variable  net 
profit  share  and  variable  work 
commitment  bidding  systems.  In 
accordance  with  the  District  Court 
order,  new  draft  regulations  were 
published  in  the  Federal  Register  on 
March  5, 1981,  and  April  3, 1981,  for  the 
respective  systems.  On  April  6, 1981,  the 
U  S.  Supreme  Court  granted  certiorari  in 
this  case. 

The  plaintiffs  in  the  lawsuit  contend 
that  use  of  these  two  systems  will  create 
more  competition  for  OCS  leases  and 
increase  OCS  revenues  to  the  U.S. 
Treasury.  The  Departments  of  Energy 
(DOE)  and  Interior  are  investigating 
these  contentions. 

Failure  to  issue  regulations 
establishing  these  systems  would  result 
in  an  injunction  of  the  OCS  leasing 
program  until  the  regulations  are 
promulgated. 

The  variable  work  commitment 
bidding  system  requires  a  bidder 
interested  in  leasing  OCS  tracts  to  offer 
to  commit  a  varying  (at  the  bidder's 
option)  amount  of  money  toward  the 
exploration  of  the  lease  tract.  The 
bidder  is  also  required  to  pay  to  the 
Government  a  fixed  cash  bonus 
payment,  a  fixed  royalty,  and  a  fixed 
annual  rental  payment  for  the  right  to 
explore  and  extract  oil  and  gas  from  the 
lease  tract.  The  bidder  offering  to 
commit  the  largest  amount  of  money  to 


lease  exploration  will  generally  be 
awarded  the  lease. 

Alternatives  Under  Consideration 

Because  the  Court  specifically  ' 
directed  promulgation  of  this  regulation 
(and  the  variable  net  proHt  share 
regulation),  alternatives,  such  as  non¬ 
promulgation  or  promulgation  of  other 
regulations,  were  not  considered. 

Summary  of  Benefits 

Sectors  Affected:  Offshore  oil  and  gas 

extraction  (including  independent 

producers  and  joint  business 

ventures);  and  the  general  public. 

The  proposed  regulation  is  designed 
to  encourage  more  participation  in  OCS 
lease  sales  by  a  more  diverse  range  of 
firms.  Participation  in  OCS  lease  sales 
may  be  measured  in  terms  of  an 
increase  in  the  overall  number  of  bids  in 
an  OCS  lease  sale,  in  the  number  of  bids 
per  tract,  or  in  the  number  of  sale 
participants.  To  the  extent  that  greater 
participation  may  be  considered  a 
measure  of  competition  for  OCS  leases, 
the  proposed  regulation  should  lead  to 
increased  competition.  Also,  to  the 
extent  that  available  capital  is  not  used 
to  pay  large  front-end  cash  bonuses,  it 
should  remain  available  for  downstream 
exploration  and  development  expenses. 
DOE  and  DOI  are  investigating  these 
possibilities. 

Summary  of  Costs 

Sectors  Affected:  The  U.S.  Treasury: 

DOE:  and  DOI. 

DOE  expects  that  the  most  immediate 
effect  of  using  the  bidding  system 
proposed  in  this  regulation  would  be  a 
reduction  in  front-end  cash  bonuses  and 
a  consequent  reduction  of  funds  flowing 
into  the  U.S.  Treasury  at  the  time  of  the 
lease  sale.  The  reduction  in  bonus 
amounts  may  be  eventually  offset,  at 
least  in  part,  to  the  extent  that  lessees 
make  higher  contingency  payments 
during  production;  however,  any  such 
contingency  payments  would  not  begin 
for  several  years  after  issuance  of  the 
lease.  It  is  also  possible  that  these  lower 
cash  bonus  amounts  may  lead  to 
speculative  bidding. 

In  any  bidding  system  where  the  bid 
variable  is  not  the  cash  bonus,  there  is 
no  assurance  that  the  high  bid  on  a  tract 
will  yield  the  greatest  return  to  the 
public  or  to  the  Government  over  the  life 
of  the  lease. 

DOE  and  DOI  are  investigating  these 
matters. 

Related  Regulations  and  Actions 

Internal:  Final  OCS  Oil  and  Gas 
Leasing  Regulations  (10  CFR  Part  376); 
Final  Accounting  Procedures  for 
Determining  Net  Profit  Share  Payment 


for  OCS  Oil  and  Gas  Leases  (10  CFR 
Part  390). 

External:  Regulations  of  the 
Department  of  the  Interior  regarding 
OCS  leases  (43  CFR  Part  3300). 

Active  Government  Collaboration 

As  required  by  §  303(b)  of  the 
Department  of  Energy  Organization  Act, 
the  Secretary  of  the  Interior  was 
consulted  during  the  preparation  of 
these  proposed  regulations  and  afforded 
the  statutory  opportunity  to  comment 
formally  on  them. 

Pursuant  to  §  5(a)  of  the  Outer 
Continental  Shelf  Leasing  Act  (43  U.S.C. 

§  1334(a)),  a  copy  of  this  proposed 
regulation  has  been  transmitted  to  the 
Attorney  General  for  his  views  on  any 
matters  contained  herein  that  may  affect 
competition.  The  Attorney  General  is 
required  to  consult  with  the  Federal 
Trade  Commission  in  the  preparation  of 
any  such  views.  Their  views  will  be 
carefully  considered  by  DOE  before  the 
promulgation  of  any  final  regulation. 

Pursuant  to  §  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  601  et  se^.)  a 
copy  of  this  proposed  regulation  was 
transmitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  for  his  views  on  the 
economic  effect  of  this  regulation  upon 
small  entities.  Any  comments  of  the 
Chief  Counsel  will  be  carefully 
considered  by  DOE  before  the 
promulgation  of  any  final  regulation. 

Timetable 

Regulatory  Impact  Analysis — These 
rules  are  being  promulgated 
pursuant  to  judicial  order  with  a 
judicial  deadline  that  does'not 
permit  sufficient  time  for  preparing 
a  complete  Regulatory  Impact 
Analysis  prior  to  issuing  a  final  rule. 
However,  an  RIA  will  be  made 
available  as  soon  as  possible 
thereafter. 

Regulatory  Flexibility  Analysis — Not 
required. 

Final  Rule — June  30, 1981. 

Available  Documents 

Notice  of  Inquiry — July  17, 1980  (45  FR 
49588,  July  25, 1980). 

NPRM— 46  FR  20522,  April  3, 1981. 

Public  comments  in  response  to  the 
NPRM  are  available  for  inspection  at  the 
DOE  Freedom  of  Information  Office, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585  (Docket  No. 

LPDO  81-2). 

Agency  Contact 

Robert  H.  Lawton,  Director 

Office  of  Leasing  Policy  Development 
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Fossil  Energy 
Department  of  Energy 
12th  and  Pennsylvania  Avenue,  N.W., 
Room  2140 

Washington,  DC  20461 
(202)  633-9326 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

High-Cost  Natural  Gas  Produced  from 
Wells  Drilled  in  Deep  Waters 

Legal  Authority 

Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  §  3317. 

Reason  for  Including  This  Entry 

This  rule  will  encourage  production  of 
natural  gas  from  unconventional  sources 
by  setting  an  incentive  price  for  one 
source  of  such  gas — gas  from  wells 
drilled  in  deep  water.  “Unconventional” 
or  “high-cost”  gas,  gas  produced  from 
geologic  formations  or  under  other 
conditions  that  make  it  especially 
expensive  or  risky  to  produce, 
represents  an  important  and  abundant 
domestic  energy  resource  and  can  help 
in  our  national  efforts  to  reduce 
dependence  on  foreign  fuels. 

Statement  of  Problem 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  placed  all  sales  of  natural  gas 
by  producers  under  Federal  jurisdiction 
and  set  a  series  of  gradually  escalating 
prices  for  recently  discovered  or  “new” 
natural  gas  which  more  closely 
approximated  the  higher  costs  of 
alternate  fuels  at  the  time  that  Act  was 
passed.  These  prices  were  intended  to 
stimulate  production  and  to  smooth  the 
transition  to  deregulation  of  most  new 
gas  which  was  set  for  January  1, 1985  by 
the  NGPA. 

Unconventional  gas,  while  abundant, 
can  be  discovered  and  produced  only  at 
extraordinary  risk  or  cost.  The  Natimai 
Gas  Policy  Act  of  1978  (NGPA)  specihes 
certain  categories  of  imconventional  gas 
eligible  for  an  incentive  price,  that  is,  a 
selling  price  higher  than  the  prices  for 
conventional  gas  set  by  Congress  and 
high  enough  to  make  recovery  of  this  gas 
economically  feasible.  Under  §  107(c)(5), 
the  NGPA  gives  the  Federal  Energy 
Regulatory  Commission  authority  to 
designate  other  categories  of  natural  gas 
as  unconventional. 

In  a  Notice  of  Inquiry  issued  on  June 
13, 1979,  the  Commission  requested  that 
the  public  suggest  categories  of  gas 
which  might  qualify  under  §  107(c)(5)  for 
an  incentive  price  as  high-cost  or  high- 
risk  gas.  This  rulemaking  is  an 
outgrowth  of  the  comments  received  in 
response  to  the  Notice  of  Inquiry.  All 
commenters  agreed  the  production  of 


gas  from  submerged  acreage  becomes 
more  costly  as  offshore  production 
moves  seaward.  Costs  and  risks 
escalate  rapidly  because  specially 
designed  exploratory  vessels,  drilling 
and  production  platforms,  and  other 
equipment  are  required. 

The  purpose  of  this  rule  would  be  to 
encourage  the  development  and 
production  of  one  type  of 
unconventional  gas — gas  produced  from 
wells  drilled  in  deep  water — with  an 
incentive  price. 

Alternatives  Under  Consideration 

The  Commission  has  proposed  an 
incentive  price  of  150  percent  of  the 
otherwise  applicable  maximum  lawful 
price  for  gas  produced  from  water  500 
feet  deep  or  deeper.  Under  the  proposed 
regulations,  to  qualify  for  the  incentive 
price,  surface  drilling  of  the  well  must 
have  been  commenced  on  or  after  May 
28, 1980.  The  Commission  proposes  to 
qualify  submerged  acreage  in  blocks 
conforming  to  the  blocks  leased  by  the 
Department  of  the  Interior  (DOI)  by 
reference  to  the  500-foot  contour  line  on 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  maps. 

The  Commission  speciHcally  solicited 
public  comment  on  the  incentive  price 
necessary  to  encourage  production  of 
natural  gas  produced  from  deep  water 
and  on  the  depth  at  which  an  incentive 
price  becomes  necessary. 

The  Commission  is  considering 
several  alternatives.  The  Commission 
could: 

(A)  vary  the  incentive  price: 

(B)  vary  the  depth  at  which  drilling  is 
eligible  for  the  incentive  price; 

(C)  establish  several  depths  and  set 
corresponding  graduated  incentive 
prices; 

(D)  take  no  action. 

Comments  on  the  proposed  rule  and 
continued  staff  analysis  are  expected  to 
provide  information  on  the  relative 
merits  of  each  alternative. 

Sununary  of  Benefits 

Sectors  Affected:  Natural  gas 

producers;  natural  gas  users;  and  the 

general  public. 

An  appropriate  incentive  price  should 
permit  producers  to  develop  natural  gas 
from  wells  drilled  in  deep  water  on 
submerged  acreage  that  has  already 
been  leased.  The  pace  at  which 
additional  development  will  proceed 
and  the  additional  volumes  of  gas  that 
will  be  produced  are  not  quantifrable. 
The  benefits  to  natural  gas  users  and  the 
general  public  of  increased  domestic 
supplies  of  natural  gas — a  clean, 
environmentally  benign  fuel — and  the 
possibility  of  a  concomitant  reduction  in 


imports  of  foreign  fuels  are  likewise  not 
precisely  quantifiable. 

Summary  of  Costs 
Sectors  Affected:  Natural  gas 
producers;  natural  gas  users;  and  the 
general  public. 

If  the  incentive  price  finally  adopted 
is  lower  than  that  necessary  to 
encourage  production  from  deep-water 
wells,  producers  will  be  discouraged 
from  recovering  deep-water  gas,  less  gas 
will  be  available  to  domestic  consumers 
and  we  will  not,  therefore,  be  able  to 
displace  that  amount  of  imported  fuel. 
Conversely,  if  a  higher  than  necessary 
price  is  adopted,  consumers  will  pay 
unnecessarily  high  prices  for  the 
additional  gas. 

Related  Regulations  and  Actions 
Internal:  The  Commission  is 
considering  other  categories  of  gas 
which  may  be  eligible,  as  high-cost  or 
high-risk  gas,  for  an  incentive  price. 
External:  None. 

Active  Government  Collaboration 
The  Commission  worked  with  the 
Department  of  the  Interior  to  develop  a 
method  of  designating  qualified  acreage. 

Timetable 

Final  Rule — ^To  be  determined. 

Final  Rule  Elective — ^To  be 
determined. 

Rehearing  Decision — ^To  be 
determined. 

Regulatory  Impact  Analysis — ^The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  the  Regulatory  Impact 
Analysis  prescribed  in  E.0. 12291. 
However,  the  FERC  performs 
essentially  the  same  analysis  for 
rules  of  major  importance,  the 
results  of  which  are  reported  in  the 
orders  issuing  NPRMs  and  final 
rules. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 45  FR  47863,  July  17, 1980 
(Docket  No.  RM80-38). 

The  comments  filed  on  this  proposed 
rule  are  available  to  the  public  at  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  N.  Capitol 
Street,  N.E.,  Washington,  DC  20426. 

Agency  Contact 

Colette  Bohatch,  Stafr  Attorney 
Office  of  the  General  Counsel 
Federal  Energy  Regulatory 
Commission 

825  N.  Capitol  Street,  N£., 
Washington,  DC  20426 
(202)  357-8140 
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FERC 

High-Cost  Natural  Gas:  Production 
Enhancement  Procedures  (18  CFR  Part 
271,  Subpart  G*) 

Legal  Authority 

Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  §  3317. 

Reason  for  Including  This  Entry 

This  rule  will  encourage  production  of 
reserves  of  natural  gas  which  are 
recoverable  only  by  application  of 
techniques  to  enhance  production  which 
are  often  too  costly  to  apply  at  the 
prices  available. 

This,  along  with  other  categories  of 
“unconventional”  or  “high-cost”  gas,  gas 
produced  from  geologic  formations  or 
under  other  conditions  that  make  it 
especially  expensive  or  risky  to  produce, 
represents  an  important  and  abundant 
domestic  energy  resource  and  can  help 
to  reduce  imports  of  foreign  fuels. 

Statement  of  Problem 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  placed  all  sales  of  natural  gas 
by  producers  under  Federal  jurisdiction 
and  set  a  series  of  gradually  escalating 
prices  for  recently  discovered  or  “new” 
natural  gas  which  more  closely 
approximated  the  higher  costs  of 
alternate  fuels  at  the  time  the  Act  was 
passed.  These  prices  were  intended  to 
stimulate  production  and  to  smooth  the 
transition  to  deregulation  of  most  new 
gas  which  was  set  for  January  1, 1985  by 
the  NGPA. 

Unconventional  gas,  while  abundant, 
can  be  discovered  or  produced  only  at 
extraordinary  risk  or  cost.  The  NGPA 
specifies  certain  categories  of 
unconventional  gas  eligible  for  an 
incentive  price,  that  is,  a  selling  price 
higher  than  the  prices  for  conventional 
gas  established  by  Congress  and  high 
enough  to  make  recovery  of  these 
reserves  economically  feasible.  Section 
107(c)(5)  of  the  NGPA  gives  the 
Commission  authority  to  designate  other 
categories  of  natural  gas  as 
unconventional. 

In  a  Notice  of  Inquiry  issued  on  June 
13, 1979,  the  Federal  Energy  Regulatory 
Commission  requested  that  the  public 
suggest  categories  of  gas  which  might 
qualify  under  §  107(c)(5)  as  high-cost  or 
high-risk. 

This  rulemaking  is  an  outgrowth  of  the 
comments  received  in  response  to  that 
Notice  of  Inquiry  and  a  petition  filed  by 
the  Sun  OdS  Company  requesting  the 
Commission  to  classify  gas  produced  as 
a  result  of  production  enhancement 
procedures  as  high-cost.  This  petition 
was  supported  by  other  natural  gas 


producers  and  environmental  groups 
such  as  Friends  of  the  Earth  and  the 
Environmental  Policy  Center. 

Production  enhancement  procedures 
often  become  necessary  in  order  to 
maintain  or  to  increase  production  from 
a  depleting  well  or  a  well  in  which 
production  has  become  marginal. 
Production  supply  enhancement 
procedures  eligible  under  the  proposed 
rule  include:  (1)  re-entry  into  a  well 
which  has  been  plugged  and  abandoned: 
(2)  re-entry  into  a  well  in  order  to  drill 
deeper  or  start  a  side  shaft;  (3) 
reperforation  of  the  well  casing  or 
perforation  into  a  separate  gas- 
producing  zone:  (4)  repair  or 
replacement  of  a  faulty  or  damaged 
casing  or  related  equipment  in  the  well; 
(5)  acidizing,  fracturing,  or  installation  of 
compression  equipment.  Current 
regulations  do  not  allow  sufficient 
flexibility  to  contracting  parties  to 
amend,  modify,  or  renegotiate  contracts 
in  order  to  provide  for  production 
enhancement  work. 

The  purpose  of  this  rule  is  to  set  a 
ceiling  or  maximum  price  which  may  be 
paid  by  a  purchaser  and  which  is  high 
enough  to  encourage  production  of 
reserves  of  natural  gas  recoverable  only 
if  production  enhancement  procedures 
are  applied. 

Alternatives  Under  Consideration 

The  Commission  has  proposed  that 
gas  produced  with  supply  enhancement 
procedures  applied  after  May  29, 1980 
be  eligible  for  an  incentive  price  as  high 
as  the  price  for  gas  under  §  109  of  the 
NGPA.  (In  August  1980,  the  price  for 
§  109  gas  was  $1.72  per  million  Btu’s.)  A 
negotiated  contract  price  must  be  in 
effect  to  ensure  that  the  price  for 
qualified  production  enhancement  gas  is 
set  by  agreement  of  all  the  contract 
parties.  The  Commission  has  also 
proposed  a  formula  limiting  the  unit  cost 
of  production  that  results  from 
enhancement  procedures  so  that 
incremental  revenues  are  not  excessive. 

The  Commission  specifically  solicited 
comments  on  what  constitutes  a 
reasonable  incentive  price  and  whether 
other  production  enhancement 
techniques  should  be  eligible  for  the 
incentive.  The  Commission  also 
requested  any  information  on  the  types 
of  supply  enhancement  projects  that  will 
not  be  undertaken  unless  the  ceiling  is 
even  higher  that  the  §  109  price. 

The  Commission  will  consider  in  a 
separate  proceeding  whether  gas  subject 
to  §  104  (gas  already  dedicated  to 
interstate  commerce  when  the  NGPA 
was  enacted)  and  §  106  (natural  gas 
subject  to  both  interstate  and  intrastate 
“rollover”  contracts)  of  the  NGPA 


should  be  eligible  for  the  incentive  price 
if  supply  enhancement  procedures  are 
necessary  to  maintain  production. 

Summary  of  Benefits 

Sectors  Affected:  Natural  gas 
producers:  natural  gas  users:  and  the 
general  public. 

Large  volumes  of  gas  remain  in  mostly 
depleted  or  faulty  wells,  although  it  is 
impossible  to  estimate  the  amount.  An 
appropriate  incentive  price  should  allow 
producers  to  tap  reserves  on  natural  gas 
recoverable  only  through  supply 
enhancement  procedures.  The  benefits 
to  natural  gas  users  and  the  general 
public  of  increased  domestic  supplies  of 
natural  gas — a  clean,  environmentally 
benign  fuel — and  the  possibility  of  a 
concomitant  reduction  in  imports  of 
foreign  fuels  are  not  precisely 
quantifiable. 

Summary  of  Costs 

Sectors  Affected:  Natural  gas 
producers;  natural  gas  users;  the 
general  public;  State  jurisdictional 
agencies;  and  the  Commission. 

If  the  incentive  price  finally  adopted 
is  lower  than  that  necessary  to 
encourage  production  of  reserves 
recoverable  through  supply 
enhancement  procedures,  these  reserves 
may  be  left  in  the  ground  and  therefore, 
natural  gas  users  and  the  economy  will 
not  benefit  from  increased  domestic 
supply.  If  an  incentive  price  that  is 
higher  than  necessary  is  adopted, 
consumers  will  pay  unjustified  prices  for 
additional  gas. 

Workload  will  be  increased  at  the 
Commission  and  at  the  State 
jurisdictional  agencies  in  order  to 
determine  that  the  supply  enhancement 
work  for  which  the  incentive  price  is 
claimed  has  actually  been  performed 
and  that  such  work  is  in  fact  necessary 
to  produce  the  gas. 

Related  Regulations  and  Actions 
Internal:  The  Commission  is 
considering  other  categories  of  gas 
which  may  be  eligible,  as  high-cost  or 
high-risk  gas,  for  an  incentive  price. 
External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Rehearing  Decision — To  be 
determined. 

Regulatory  Impact  Analysis — The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  a  Regulatory  Impact 
Analysis  as  prescribed  in  E.O. 

12291.  However,  the  FERC  performs/ 


/ 
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essentially  the  same  analysis  for 
rules  of  major  importance  and 
reports  the  results  in  the  orders 
issuing  NPRMs  and  Hnal  rules. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 45  FR  51219,  August  1, 1980 
(Docket  No.  RM80-50). 

Sim  Gas  Petition  for  Rulemaking 
(Docket  No.  RM80-41]. 

Sun  Gas  Petition  for  Rulemaking 
(Docket  No.  RM80-41). 

Final  Rule — 45  FR  77421,  November 
24, 1980  (Docket  No.  RM80-50]. 

The  comments  filed  on  the  proposed 
rule  and  copies  of  the  final  rule  are 
available  to  the  public  at  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  N.  Capitol 
Street,  N.E.,  Washington,  DC  20426. 

Agency  Contact 

Teresa  Ponder,  Deputy  Assistant 
General  Counsel 
Office  of  the  General  Counsel 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 
Washington,  DC  20426 
(202) 357-8151 

FERC 

Procedures  Governing  Applications 
for  Special  Relief  Under  Sections  104, 
106,  and  109  of  the  Natural  Gas  Policy 
Act  of  1978  (18  CFR  Parts  2*  and  271*) 

Legal  Authority 

Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  §  3301  et  seq.;  Department  of 
Energy  Organization  Act,  42  U.S.C, 

§  7107  et  seq.'.  Natural  Gas  Act,  as 
amended,  15  U.S.C.  §  717  et  seq.;  E.O. 
12009,  3  CFR,  1977-78  Comp.,  p.  142. 

Reason  for  Including  This  Entry 

These  proposed  regulations  would 
encourage  producers  of  these  categories 
of  natural  gas  to  undertake  new 
production  or  production  enhancement 
projects  not  otherwise  economically 
feasible.  These  regulations  will  cover 
natural  gas  production  costing  millions 
of  dollars  annually. 

Statement  of  Problem 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  established  a  maximum  lawful 
price  (MLP)  for  any  first  sale  of  natural 
gas.  The  proposed  regulations  are 
important  in  that  they  would  implement 
the  Federal  Energy  Regulatory 
Commission’s  (Commission)  authority 
under  the  NGPA  to  set  prices  higher 
than  the  MLP  for  three  categories  of  gas 
sales,  namely:  first  sales  of  gas 


committed  or  dedicated  to  interstate 
commerce  on  the  day  before  the  date  of 
enactment  of  the  NGPA,  first  sales  of 
gas  under  rollover  contracts,  and  first 
sales  of  gas  not  covered  by  any  MLP 
under  any  other  section  of  the  NGPA. 
(“First  sale’’  is  a  term  indicating  that  the 
sale  is  subject  to  the  terms  of  the  NGPA 
and  is  therefore  eligible  for  NGPA 
prices.  The  term  does  not  refer  to  the 
first  time  gas  is  sold — Whence  there  may 
be  a  chain  of  first  sales.)  Thus, 
producers  of  these  categories  of  natural 
gas  would  be  encouraged  to  undertake 
new  production  or  production 
enhancement  projects  not  otherwise 
economically  feasible  at  the  MLP 
specified  in  the  NGPA. 

In  the  past,  ceiling  prices  for  producer 
sales  of  natural  gas  were  set  by  the 
Commission  or  its  predecessor,  the 
Federal  Power  Commission  (FPC),  on  an 
area — later  a  nationwide — basis.  These 
prices  were  set  to  cover  classes  of 
producers  (large  or  small)  and  vintage 
(when  the  well  was  drilled  or  production 
began).  In  some  instances,  however,  the 
ceiling  price  did  not  permit  a  producer  to 
earn  a  fair  profit  or,  in  the  extreme  case, 
recover  his  cost  of  production.  'This  put 
the  producer  face-to-face  with  two 
alternatives;  continue  production  at  an 
economic  loss,  or  abandon  the  well. 
Neither  of  these  alternatives  was  in  the 
public  interest,  as  the  first  affected  the 
producer  and  would  likely  discourage 
further  business  ventures,  and  the  latter 
affected  the  consumer  in  that  it  made 
less  gas  available.  Therefore, 
regulations  called  “special  relief 
procedures’’  were  adopted;  they  allowed 
producers  to  apply  for  prices  higher  than 
those  set  at  area  or  nationwide  ceilings. 

Passage  of  the  NGPA  fundamentally 
removed  the  responsibility  for 
establishing  ceiling  prices  from  the 
Commission.  The  MLP  for  a  particular 
sale  now  depends  on  when  the  well  is 
drilled,  where  the  gas  is  produced,  and 
whether  it  was  priced  under  the  earlier 
practices  of  the  Commission.  As  part  of 
its  general  regulatory  scheme,  however, 
the  NGPA  provides  that  the  Commission 
may  set  a  price  higher  than  that  stated 
in  the  NGPA  for  certain  types  of 
producer  sales;  in  other  words,  the 
Commission  may  continue  to  grant 
“special  relief’  under  the  NGPA. 

The  Commission  believes  that  it  is 
necessary  to  continue  providing 
producers  with  the  opportunity,  in 
special  or  unusual  situations,  to  obtain 
relief  from  the  MLPs.  To  this  end,  the 
Commission  has  proposed  new 
regulations  for  granting  such  relief.  The 
new  regulations  describe  the 
circumstances  under  which  a  producer- 
seller  of  natural  gas  may  seek  a  “special 


relief’  rate,  the  manner  in  which  the 
seller  may  apply  for  the  rate,  the  process 
by  which  the  Commission  will  consider 
an  application,  and  the  cost  standards 
which  the  Commission  will  use  to 
determine  a  special  relief  rate. 

Alternatives  Under  Consideration 

In  providing  regulations  to  govern  the 
application  for,  and  granting  of  special 
relief  under,  the  NGPA.  the  Commission 
must  determine  which  of  the  various 
categories  of  natural  gas  that  are  priced 
under  the  NGPA  will  be  eligible  for  the 
relief,  and  on  what  basis  it  will  grant  the 
relief.  There  are  alternatives  for  both  of 
these  questions. 

The  Commission  has  the  authority  to 
grant  special  relief  for  the  three  above- 
discussed  categories  of  natural  gas 
sales.  It  does  noL  however,  have 
authority  to  grant  special  relief  for  the 
remaining  five  categories  of  natural  gas 
sales  defined  in  the  NGPA,  namely:  new 
natural  gas  and  certain  natural  gas 
produced  fiom  the  outer  continental 
shelf;  natural  gas  produced  from  new, 
onshore  production  wells;  natural  gas 
sold  under  existing  intrastate  contracts; 
certain  high-cost  natural  gas;  and 
stripper  well  natural  gas  (wells  which 
produce  at  very  low  rates).  However, 
the  NGPA  could  be  read  to  permit  a 
price  higher  than  the  MLP  for  these 
categories  under  circumstances  which 
might  be  considered  as  warranting 
“special  relief.”  The  Commission  is, 
therefore,  considering  other  rulemaking 
procedures  to  encompass  some  or  all  of 
these  categories. 

Also  under  consideration  is  the 
advisability  of  an  upper  limit  or  “cap” 
on  special  relief.  The  Commission  has 
requested  comments  on  this  issue,  and  a 
related  one:  If  a  “cap”  is  indeed 
advisable,  what  should  it  be? 

One  of  the  more  complex  problems  in 
establishing  a  rule  for  special  relief  is 
the  criteria  by  which  the  Commission 
should  determine  a  special  relief  rate. 
Under  the  old  special  relief  rules  a 
producer  could  recover  either  out-of- 
pocket  expenses  or  a  rate  sufficient  to 
provide  a  fair  return  on  past  and  future 
costs,  including  any  extra  investment  he 
had  to  make.  *rhe  new  regulations,  while 
simplifying  the  standards  by  providing  a 
formula  approach,  also  distinguish 
between  a  producer  who  must 
undertake  an  important  investment  to 
make  his  well  economically  productive, 
and  one  who  needs  no  further 
investment  but  needs  special  relief  to 
cover  ongoing  operating  and 
maintenance  expenses. 

The  most  difficult  issues  concern  the 
rates  to  be  granted  to  producers  making 
new  investment.  The  Commission  must 
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decide  what  kinds  of  investment  should 
be  recovered  and  what  the  appropriate 
rate  of  return  on  investment  should  be. 

The  relative  pros  and  cons  of 
alternative  standards  are  extremely 
complex.  In  deciding  among  them,  the 
Commission  must  balance  the  impact  of 
each  alternative  against  the 
practicalities  of  producer  regulation,  the 
supplies  affected,  the  administrative 
difficulty  (or  simplicity)  of  the 
regulations,  and  the  intent  of  the  NGPA. 

Summary  of  Benefits 

Sectors  Affected:  The  Commission; 
natural  gas  production;  natural  gas 
pipelines;  and  natural  gas  consumers. 
This  proceeding  will  directly  benefit 
producer-sellers  of  natiu-al  gas.  It  will 
provide  the  sellers  with  an  opportunity 
to  petition  for  maximum  lawful  prices 
greater  than  those  explicitly  set  forth 
under  the  NGPA.  This  is  important  for 
those  sellers  who  might  incur  real 
economie'harm  or  hesitate  to  undertake 
new  projects  because  the  costs  to 
produce  tHeir  gas  exceeds  the  MLP  they 
could  get  for  the  gas  under  the  NGPA. 

In  addition,  the  proceeding  will 
benefit  the  pipelines  that  purchase  the 
gas  and  the  ultimate  consumers.  The 
benefits  will  be  in  the  form  of  added 
supplies  of  natural  gas — a  clean, 
environmentally  benign  fuel — which 
would  otherwise  never  reach  the 
market.  These  added  supplies  may 
permit  a  reduction  in  imports  of  foreign 
fuels. 

The  new  procedures  of  the  proposed 
rule  should  result  in  a  more  economical 
use  of  the  Commission’s  time.  Thus, 
administrative  costs  should  be  lower 
than  under  prior  practices.  However, 
about  130  requests  for  special  relief  are 
now  pending.  These  cases,  originally 
filed  under  the  old  procedures,  form  a 
backlog  requiring  immediate 
administrative  action  under  the  new 
procedures. 

Summary  of  Costs 

Sectors  Affected:  The  Commission; 
natural  gas  producers  and  sellers; 
natural  gas  pipelines  that  purchase 
the  gas;  and  natural  gas  consumers. 
The  procedures  to  allow  special  relief 
applications  will  add  to  administrative 
time  and  costs  at  the  Commission.  The 
number  of  petitions  for  special  relief 
that  may  be  filed  cannot  be  determined 
at  this  time  and  will  depend  upon  many 
variables,  including  general  economic 
trends  and  the  particulars  of  individual 
cases.  About  50  to  60  cases  per  year 
were  administered  under  the  old  special 
relief  procedures.  This  would  be  a 
realistic  estimate  for  cases  filed  under 
the  proposed  regulations. 


The  granting  of  a  special  relief  rate 
means  that  a  producer  can  receive  a 
higher  price  for  the  sale  of  his  gas.  This 
higher  price  can  be  passed  through  to 
the  ultimate  consumer.  The  exact 
magnitude  of  this  effect  is  unknown  but 
could  well  reach  millions  of  dollars 
annually. 

Related  Regulations  and  Actions 

Internal:  Regulations  implementing 
the  Natural  Gas  Policy  Act. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Final  Rule — To  be  determined. 
Rehearing  Decision — ^To  be 
determined. 

Regulatory  Impact  Analysis — The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  the  Regulatory  Impact 
Analysis  prescribed  in  E.0. 12291. 
However,  the  FERC  performs 
essentially  the  same  analysis  for 
rules  of  major  importance  and 
includes  the  results  in  the  orders 
issuing  NPRMs  and  final  rules. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 44  FR  49468,  August  23, 1979 
(Docket  No.  RM79-67). 

Notice  Granting  Extension  of  Time  to 
Comment — 44  FR  53759,  September  17, 
1979  (Docket  No.  RM79-67). 

Notice  of  Public  Hearing,  issued 
October  13, 1979  under  Docket  No. 
RM79-67. 

Notice  of  Request  for  Public 
Comments  and  Notice  of  Public 
Discussion,  45  FR  5321,  January  23, 1980 
(Docket  No.  RM79-67). 

NPRM— 45  FR  31744,  May  14, 1980 
(Docket  No.  RM79-67). 

Transcripts  of  public  hearings  and 
public  discussions,  and  written 
comments  are  available  at  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street,  N.E.,  Washington,  DC 
20426. 

Agency  Contact 

Teresa  Ponder,  Deputy  Assistant 
General  Counsel 
Office  of  the  General  Counsel 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 
Washington,  DC  20426 
(202) 357-8151 


FERC 

Rate  of  Return  on  Common  Equity  for 
Electric  Utilities  (18  CFR  Part  2) 

Legal  Authority 

Federal  Power  Act,  16  U.S.C.  §§824, 
824d  and,  824e  (Supp.  1979)  and  42 
U.S.C.  §  712(a)(l)(B)(Supp.  1979). 

Reason  for  Including  This  Entry 

The  Commission  regulates  the  sale  of 
electric  power  sold  wholesale  in  the 
interstate  market.  This  means  that  the 
Commission  regulates  about  13  percent 
of  the  total  sales  of  electricity  made  in 
the  U.S.  This  rulemaking  can  have  an 
important  impact  On  the.  amounts  paid 
by  those  who  purchase  electric  power  in 
sales  regulated  by  the  Commission  and 
on  the  ability  of  those  utilities  that  make 
those  sales  to  raise  money  for  capital 
improvement.  The  rulemaking  can  also 
have  an  important  impact  on  the 
processes  used  by  the  Commission  to 
decide  ratemaking  issues. 

Statement  of  Problem 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  begun  an 
inquiry  to  explore  alternatives  to  the 
case-by-case  procedure  it  now  uses  in 
setting  an  allowed  rate  of  return  on 
common  equity  for  electric  utilities  that 
sell  wholesale  electric  power.  “Return 
on  common  equity’’  is  the  amount  of  the 
utility’s  total  revenues — earned  by  the 
rates  charged  for  electricity — that 
remains  for  sharing  among  common 
shareholders  or  for  improving  the 
business  after  payment  of  expenses  and 
debts  (including  dividends  to  preferred 
shareholders). 

FERC  now  sets  the  allowed  rate  of 
return,  a  percentage  that  defines  the 
return  to  be  permitted  on  the  common 
shareholders’  capital  contribution  to  the 
utility,  for  each  utility  individually  as 
part  of  its  general  rate  case.  This  takes 
time  and  involves  a  great  deal  of  highly 
involved  financial  analysis.  If  a  new 
generic  procedure  can  be  developed,  the 
necessary  calculations  in  each  of  these 
rate  cases  could  be  greatly  simplified. 
This  can  mean  not  only  a  savings  in 
time  for  the  FERC  and  the  utilities  (and 
as  time  frequently  means  money,  a 
savings  to  those  utilities’customers),  but 
also  a  more  accurate  determination  of  a 
critical  component  of  a  utility’s  rate 
structure. 

Electric  utilities  finance  construction 
of  new  plant  and  equipment  to  serve 
ratepayers  just  like  other  businesses, 
that  is,  with  a  mixture  of  borrowed 
funds  (debt)  and  the  utilities’ 
shareholders’  invested  funds  (equity).  In 
general,  those  who  purchase  the  utilities’ 
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electricity  (the  ratepayers)  do  not 
finance  new  construction  or  system 
upgrading.  They  only  pay  for  the  plant 
that  is  actually  in  use  for  current 
service.  For  this  reason,  the  utilities 
must  attract  investors  and  raise  capital 
for  construction.  To  do  this,  the  utilities 
must  be  allowed  a  sufficient  rate  of 
return  on  investment;  that  is,  they  must 
be  permitted  a  rate  that — considering 
the  riskiness  of  the  business  and  other 
factors — will  cover  their  costs  of  equity 
capital. 

Many  local  electric  utilities  do  not 
own  facilities  to  generate  power,  and 
conhne  their  operations  to  the 
distribution  of  electric  power  bought  in 
interstate  wholesale  transactions.  Under 
the  Federal  Power  Act  of  1935,  FERC  set 
the  rates  for  these  interstate  wholesale 
power  transactions.  The  FERC  regulates 
rates  charged  by  211  privately  owned 
electric  utilities  for  their  wholesale  sales 
of  electricity — about  13  percent  of  the 
total  annual  sales  of  electricity  in  the 
U.S.  This  authority  to  set  rates  is,  of 
course,  the  authority  to  specify  the 
overall  revenues  of  the  utility;  included 
within  these  overall  revenues  is  a 
.  recovery  of  equity  capital  costs  through 
the  Commission-established  rate  of 
return  on  common  equity  investment. 

Because  many  rate  increases  filed  by 
electric  utilities  subject  to  the  FERC’s 
jurisdiction  are  contested  by  customers 
of  utilities,  in  order  to  determine  an 
appropriate  rate  of  return  on  equity, 
extensive  evidence  must  be  taken  in  a 
trial-t3,q)e  hearing  before  an 
administrative  law  judge.  The  equity 
rate  of  return  issue  is  at  present 
essentially  considered  anew  in  each 
contested  rate  case,  and  is  thus  now 
determined  on  a  utility-by-utility,  case- 
by-case  basis. 

In  a  special  report  to  Congress 
(“Decisional  Delay  in  Wholesale 
Electric  Rate  Increase  Cases:  Causes, 
Consequences  and  Possible  Remedies," 
January  23, 1980),  FERC  Chairman 
Charles  Curtis  spoke  of  the 
Commission’s  large  and  growing  electric 
rate  caseload  and  the  length  and 
complexity  of  electric  rate  cases.  At  that 
time,  he  suggested  that  the  Commission 
should  work  to  develop  alternative 
methods  for  determining  the  equity  rate 
of  return,  perhaps  the  most  important 
and  time-consuming  of  the  many 
elements  in  a  rate  case.  This  is  because 
electric  utilities,  like  most  other 
regulated  utilities,  are  “capital 
intensive” — that  is,  far  more  than  in 
unregulated  manufacturing  or  retailing 
industries,  a  considerable  amount  of 
capital  investment  in  plant,  including 
costly  transmission  and  distribution 
equipment,  is  required  to  earn  a 


relatively  low  level  of  revenues.  The 
cost  of  invested  capital  accordingly  is  a 
relatively  much  larger  component  of  the 
final  “sale  price”  of  a  kilowatt  hour  of 
electricity,  than  it  is,  for  example,  in  the 
case  of  a  pair  of  shoes.  Moreover,  the 
allowed  level  of  this  element  of  a 
utility’s  total  cost  of  service  will  in  a 
sense  determine  that  utility’s  net 
profit — and  it  thus  is  not  surprising  that 
disputes  on  this  matter  are  frequent. 

Although  the  capital  structure, 
business  organization,  and  financial 
condition  of  electric  utilities  vary 
widely,  there  are  enough  similarities  to 
suggest  that  a  more  general  approach  to 
equity  rate  of  return  questions  might  be 
possible. 

Alternatives  Under  Consideration 

The  Commission  has  four  basic 
alternatives  to  consider  in  determining  a 
method  for  setting  the  common  equity 
rate  of  return  for  electric  utilities. 

(A)  The  Commission  could  continue 
the  current  practice  of  determining  the 
rate  of  return  on  a  case-by-case  basis. 
This  method  is  geared  to  individual 
company  requirements  and 
circumstances,  and  complex  issues  of 
corporate  finance  and  econoriic  market 
conditions  are  considered.  The 
advantage  of  this  method  is  that  these 
individualized  factors  can  be  carefully 
weighed  and — in  theory — a  finely- 
tailored  result  will  be  produced. 
However,  this  alternative  necessarily 
involves  a  large  commitment  of  efforts 
by  analysts,  accountants,  and  attorneys 
from  the  utilities,  and  at  the  FERC,  and 
additional  efforts  in  the  Federal  courts. 

(B)  The  Commission  could  develop  a 
general,  or  generic,  approach  for 
determining  an  appropriate  return  for  all 
electric  utilities.  Within  this  general 
approach,  there  are  three  options. 

(1)  The  Commission  could  establish  a 
specific  percentage  rate  of  return,  based 
on  industry-wide  averages,  that  would 
apply  to  each  utility.  Once  the  “standard 
rate”  had  been  set,  this  approach  would 
be  easily  and  cheaply  administered;  and 
FERC  could  develop  a  system  of 
periodic  revisions  to  keep  the  industry 
average  rate  of  return  current  with 
existing  capital  market  conditions. 

(2)  FERC  could  set  a  limited  range  of 
percentages  within  which  the  equity  rate 
of  return  for  each  utility  could  be  set. 
Depending  on  whether  a  given  utility’s 
equity  costs  were  relatively  low, 
medium,  or  high,  its  return  could  be  set 
at  the  bottom,  middle,  or  top  of  this 
zone.  However,  litigation  over  whether  a 
specific  utility  falls  in  the  upper,  middle, 
or  lower  classes  could  be  just  as  lengthy 
and  costly  as  the  current  litigation  over 
what  the  percentage  rate  should  be. 


(3)  A  “formulaic”  alternative  would 
involve  the  use  of  a  general  formula  for 
setting  rate  of  return  on  a  case-by-case 
basis:  Appropriate  utility-specific 
numbers,  when  entered  into  the  general 
formula,  would  result  in  a  return  for  that 
specific  utility.  With  this  alternative,  the 
Commission  could  speed  up  rate  cases 
while  retaining  some  of  the  advantages 
of  examining  each  company’s  specific 
structure  and  capital  requirements. 

There  are  many  precedents  for  this 
formulaic  approach:  For  example,  the 
valuation  of  oil  pipelines  has  been 
determined  in  a  similar  manner  for  more 
than  40  years.  However,  litigation  over 
the  utility-specific  numbers  that  would 
be  enter^  into  the  formula  could  create 
costly  delays. 

While  the  results  of  all  these  generic 
approaches  may  not  be  as 
“individualized”  as  those  produced  by 
the  present  case-by-case  approach,  it  is 
possible  that  the  savings  in  litigation 
costs  (both  to  utilities  and  FERC)  may 
easily  offset  the  arguable  precision  that 
the  current  system  achieves. 

All  three  generic  alternatives  were 
developed  in  some  detail  by  a  special 
FERC  Staff  Study  Group,  and  were 
presented  to  the  Commission  and  its 
staff.  This  presentation,  including  the 
report  entitled  “Establishing  the  Rate  of 
Return  on  Equity  for  Wholesale  Electric 
Sales:  Potential  Regulatory  Reforms,” 
was  made  public  for  comment  and 
discussion  on  December  15, 1980.  A 
public  hearing,  attended  by 
representatives  of  electric  power  sellers 
and  buyers,  the  Special  Study  Group, 
and  FERC  staff,  was  held  January  30, 
1981,  to  discuss  this  report,  and  written 
comments  finm  the  public  have  also 
been  submitted.  The  concept  of  the 
report — ^that  there  should  be  a  generic 
approach  to  setting  rates  of  return — ^was 
well  received.  However,  there  was  no 
consensus  as  to  which  of  the  three 
specific  approaches  (single  inflexible 
percentage  rate,  range  of  permissible 
rates,  or  formula)  was  best  suited  to  the 
needs  of  the  public,  the  utilities,  or  the 
Commission.  There  was  a 
recommendation  finm  the  participants 
in  the  public  conference  that  whatever 
approach  the  Commission  adopts,  that 
approach  should  be  followed 
concurrently  with  the  current  system  of 
case-by-case  treatment  until  the  new 
approach  “proves  out.” 

'The  next  step  may  be  an  NPRM.  Staff 
will  be  making  its  recommendations  on 
such  a  proposal  to  the  Commission  later 
this  year. 

Summary  of  Benefits 

Sectors  Affected:  Electric  utilities 

selling  power  at  wholesale;  investors 
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in  those  utilities;  electric  utilities 
purchasing  power  at  wholesale:  and 
ultimate  industrial,  commercial, 
agricultural,  and  residential 
consumers  of  electricity. 

Shortening  the  time  to  decide  rate  of 
return  issues  and  simplifying  the 
processes  involved  could  benefit 
electricity  consumers,  electric  utilities, 
and  the  Commission. 

Under  the  law,  a  utility  that  sells 
electric  power  at  wholesale  and  that 
wishes  to  increase  its  rates  must  file 
with  the  FERC  a  rate  increase  notice. 

The  new  rate  goes  into  effect  no  sooner 
than  2  months  after  the  rate  increase  is 
filed  with  FERC,  and  no  later  than  7 
months  after  it  is  filed  with  the  FERC. 
However,  a  final  FERC  decision  on 
whether  the  new  rate  is  proper  can 
require  an  additional  2  or  3  years,  or 
even  longer;  thus,  until  that  final 
decision  is  made,  both  customers  and 
the  selling  utility  cannot  be  certain  that 
the  new  rate  is  lawful — even  though  it 
may  have  previously  gone  into  effect 
and  is  being  charged  to  the  rate-payers. 

Although  these  rates  are  collected 
subject  to  the  seller's  obligation  to 
refund  to  the  customers  any  excess 
charges  (plus  interest)  if  the  new  rate  is 
finally  determined  to  be  too  high,  the 
uncertainty  of  what  that  refund  will  be 
(if  any]  makes  it  difficult  for  utilities — 
which  both  sell  and  buy  the  electricity — 
to  decide  on  firm  financial  commitments 
and  attract  investors.  Any  procedural 
change  that  can  speed  up  the  time 
required  to  finally  decide  the  proper  rate 
reduces  that  uncertainty,  and  the 
substantial  costs  thereby  created. 

Summary  of  Costs 

Sectors  Affected:  Electric  utilities 
selling  power  at  wholesale;  investors 
in  those  utilities:  electric  utilities 
purchasing  wholesale  power:  and 
ultimate  consumers  of  electricty. 
Depending  on  which  alternative  the 
Commission  selects  and  how  the 
Commission  decides  to  implement  the 
method  selected,  there  may  be  costs  to 
one  or  more  of  the  sectors  involved.  A 
high  rate  of  return  would  result  in  higher 
costs  to  consumers.  Conversely,  a  low 
rate  would  reduce  rates  to  consumers. 
But  low  rates  might  also  adversely  affect 
investor  interest  in  individual  utilities 
and  utilities  in  general:  that  in  turn 
might  force  the  utility  to  postpone 
needed  new  construction  to  a  later  date, 
when  it  may  well  be  far  more  costly: 
and  these  postponements  in  turn  might 
well  result  in  poorer  or  more  costly 
service  to  the  ratepayers. 

If  the  generic  alternatives  are 
adopted — for  example,  industry-wide 
determinations  of  an  appropriate  rate  of 


return  through  the  use  of  either  a  single 
number,  a  zone,  or  a  formula — there  will 
be  additional  costs. 

First,  there  is  an  administrative 
development  cost.  To  develop  a 
workable  procedure  will  most  likely 
take  a  considerable  amount  of  FERC 
time  and  manpower.  And  these 
commitments  must,  in  some  measure,  be 
maintained  in  future  years  in  order  to 
“fine  tune”  the  number,  range,  or 
formula  over  time  to  accord  with  the 
vagaries  of  shifting  financial  conditions 
and  capital  markets. 

Second,  there  will  be  an 
implementation  and  use  cost.  This  is 
particularly  true  if  the  percentage  range 
approach  is  adopted.  Under  that 
approach,  although  a  “high”  and  a  “low” 
rate  is  set,  precisely  where  between 
these  two  extremes  a  specific  utility 
may  fall  will  likely  be  a  subject  of 
administrative  litigation,  much  as  now 
occurs.  While  the  scope  of  that  litigation 
might  be  considerably  narrower  than  it 
is  at  present,  it  may  still  be  complex  and 
time-consuming.  The  single  rate  and 
formula  approaches  minimize  this  type 
of  cost,  by  virtue  of  their  inflexible 
rigidity. 

Third,  there  is  the  cost  that 
accompanies  a  “wrong”  result,  when  a 
particular  utility  is  subjected  to  the 
“wrong”  rate  of  return.  If  that  rate  is  too 
low,  the  utility  will  suffer,  and 
ultimately,  so  will  its  customers;  if  it  is 
too  high,  the  customers  will  pay  too 
much,  for  too  little  service.  This 
potential  cost  problem  is  most  likely 
with  the  single  rate  approach,  for  that 
approach  is  the  least  utility-specific. 
Conversely,  it  is  least  likely  with  the 
formula  approach. 

Fourth,  because  a  generic  or  industry¬ 
wide  ratemaking  procedure  may  not 
cover  all  utilities — for  example,  utilities 
at  the  extreme  ends  of  the  industry 
norms  may  be  deliberately  excluded 
from  the  generic  rate  because  they  are 
so  atypical  (e.g.,  their  financial  structure 
or  condition  or  their  capital  costs  are 
substantially  different  from  the  industry 
norms) — there  is  a  possible  added  cost 
that  could  be  incurred  in  determining 
the  proper  rate  of  return  for  atypical 
companies  that  cannot  “fit"  under  a 
generic  approach.  This  would  be  the 
cost  of  a  case-by-case  ratemaking 
procedure  for  those  special  cases  that 
would  not  be  addressed  under  some  of 
the  generic  alternatives. 

At  the  present  time,  all  of  these 
various  costs  are  very  much 
unquantifiable.  and  subject  to  much 
debate.  Some,  such  as  the  costs  of  a 
"wrong"  decision,  can  never  be 
computed. 


Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

NPRM — To  be  determined. 

Final  Rule — To  be  determined. 

Rehearing  Decision — To  be 
determined. 

Regulatory  Impact  Analysis — The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  a  Regulatory  Impact 
Analysis  as  prescribed  in  E.O. 

12291.  However,  the  FERC  performs 
a  similar  analysis  for  rules  of  major 
^  importance,  and  includes  the  results 
in  the  orders  issuing  NPRMs  and 
final  rules. 

Regulatory  Flexibility  Analysis — To 
be  determined. 

Available  Documents 

Staff  Study  Group  Report  and 
Executive  Summary,  “Establishing  the 
Rate  of  Return  on  Equity  for  Wholesale 
Electric  Sales:  Potential  Regulatory 
Reforms,”  RM80-36,  December  15. 1980: 

Transcript  of  public  hearing  held 
January  30, 1981,  to  discuss  the  Staff 
Study  Group  Report. 

Written  comments  submitted  in 
response  to  the  Report. 

All  documents  are  available  at  the 
Commission's  Office  of  Public 
Information.  Room  1000,  825  North 
Capitol  Street.  N.E.,  Washington.  DC 
20426,  during  regular  business  hours. 

Agency  Contact 

John  Conway,  Staff  Attorney 

Office  of  the  General  Counsel 

Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 

Washington.  DC  20426 

(202) 357-8150 


FERC 

Regulations  Governing  Applications 
for  Major  Unconstructed  Projects  (18 
CFR  Part  4*) 

Legal  Authority 

Federal  Power  Act.  16  U.S.C.  §  791a  et 
seq.:  Public  Utility  Regulatory  Policies 
Act  of  1978.  16  U.S.C.  §  2601  et  seq. 

Reason  for  Including  This  Entry 

This  rulemaking  is  important  because 
it  simplifies  and  clarifies  licensing 
requirements  and  procedures  for  major 
projects  yet  to  be  constructed,  thereby 
making  the  development  of  new  sources 
of  hydroelectric  power  generation — a 
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renewable  energy  resource  with  great 
undeveloped  potential — more  attractive 
and  efhcient. 

Statement  of  Problem 

This  rulemaking  is  the  third  phase  of 
the  Federal  Energy  Regulatory 
Commission’s  (FERC)  licensing  reform 
program  for  all  projects  built  for  the 
generation  of  electric  energy  by  water 
power  that  are  within  the  Commission’s 
jurisdiction. 

Section  405  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  (PURPA) 
charges  the  Commission  to  establish 
simple  licensing  procedures  for  water 
power  projects  which  are  connected 
with  existing  dams  and  have  a  capacity 
to  generate  15  megawatts  (20,000 
horsepower]  or  less  of  electricity  at  any 
one  time.  The  Commission  is  extending 
this  reform  effort  to  licensing  procedures 
for  all  water  power  projects.  As  a  result, 
this  rulemaking  proposes  licensing 
reforms  which  deal  with  all  “major" 
projects  (those  with  a  generating 
capacity  of  more  than  1.5  megawatts  or 
2,000  horsepower)  (1)  for  which  there  is 
no  dam  or  impoundment  (body  of  water 
impounded  by  a  dam)  at  the  time  of  the 
application,  or  (2)  which  would  result  in 
a  significant  increase  in  the  normal 
surface  elevation  of  an  existing 
impoundment,  or  (3)  which  are 
otherwise  determined,  pursuant  to  the 
Commission’s  regulations  implementing 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  to  have  a  potentially 
significant  environmental  impact. 

The  current  requirements  governing 
licensing  of  major  water  power  projects 
are  to  be  found  in  various  sections  of  the 
Commission’s  regulations.  An  applicant 
may  be  required  to  submit  information 
in  as  many  as  23  different  exhibits 
within  each  application.  Frequently,  the 
existing  regulations  do  not  explain  in 
sufficient  detail  what  information 
applicants  must  submit.  This  can  result 
in  duplicate  filings  or  deficient 
applications.  The  revision  of  the 
regulations  governing  major 
unconstructed  projects  where  no  dam  or 
impoundment  has  been  built  will 
consolidate  and  simplify  the  information 
required  of  any  applicant  in  order  to 
elicit  only  that  information  which  is 
relevant  to  an  informed  decision  on  the 
merits  of  the  application. 

Projects  of  the  magnitude  covered  by 
this  rulemaking  naturally  result  in  more 
significant  environmental  disturbances 
than  other,  smaller  water  power 
projects.  The  Commission  will  therefore 
require  any  applicant  for  a  major 
unconstructed  project  to  file  an 
Environmental  Report  of  considerably 
greater  depth  and  detail  than  it  will 
require  for  smaller  projects  or  projects 


at  existing  dams.  The  Commission  is 
also  revising  its  NEPA  regulations  that 
set  forth  the  specifications  of  an 
Environmental  Report  for  all  projects, 
and  is  tailoring  the  requirements  for 
such  reports  to  the  type  of  water  power 
project  for  which  the  applicant  seeks  a 
license.  The  need  for  relatively  greater 
detail  concerning  such  projects  also 
extends  to  information  relating  to  their 
structural  and  financial  integrity. 

Alternatives  Under  Consideration 

The  Commission  is  not  required  by 
PURPA  to  reform  its  licensing 
procedures  for  hydroelectric  projects 
that  are  not  connected  with  existing 
dams.  Nevertheless,  the  FERC  has 
previously  reformed  hydroelectric 
licensing  procedures  outside  the  scope 
of  PURPA,  and  this  rulemaking 
accordingly  extends  to  major 
unconstructed  projects  the  benefits  of 
the  simplified  licensing  program. 

The  Commission  must  determine  how 
it  will  revise  the  licensing  procedures, 
and  decide  which  of  the  current 
reporting  requirements  to  simplify  and 
consolidate.  For  example,  the 
Commission  must  determine  how 
extensive  the  Environmental  Report  for 
such  projects  must  be.  Because 
construction  of  a  dam  involves  flooding 
land  permanently  and  for  the  first  time 
and  the  impacts  of  extensive 
construction  activity,  more 
environmental  detail  will  be  needed  to 
assess  the  environmental  impacts  of 
such  a  project  than  is  needed  for 
projects  where  the  dam  already  exists. 
The  Commission  will  also  revise  its 
NEPA  reporting  requirements  to  require 
an  Environmental  Impact  Statement  for 
all  such  projects. 

Summary  of  Benefits 

Sectors  Affected:  The  Commission; 
State,  municipal,  and  private 
developers  of  major  unconstructed 
hydroelectric  power  projects  within 
the  jiuisdiction  of  the  Commission; 
consumers  of  hydroelectric  power, 
and  the  general  public. 

Better  licensing  procedures  should 
expedite  the  licensing  of  water  power 
projects,  thus  encouraging  hydroelectric 
development.  This  in  turn  may  help 
replace  costly  imported  energy  supplies 
with  this  cheap,  renewable  energy 
resource. 

Additional  hydroelectric  facilities  will 
mean  that  more  consumers  will  have 
access  to  hydropower.  This  may  create 
greater  stability  in  the  cost  of  electricity 
to  consumers.  It  may  even  result  in 
lower  rates  for  electric  power. 

The  improved  regulations  will  help 
conserve  the  manpower  and  financial 
resources  of  both  the  Commission  and 


the  hydroelectric  facility  applicants, 
because  the  regulations  will  be  more 
understandable  and  more  reasonable  in 
their  requirements.  As  a  result, 
developers  may  file  fewer  deficient 
applications  which  require,  upgrading, 
and  both  developers  and  the 
Commission  may  waste  less  time 
interpreting  and  litigating  the 
regulations. 

By  obtaining  more  complete 
environmental  data,  the  improved 
regulations  should  also  enable  the 
Commission  to  better  fulfill  its 
obligations  under  NEPA  to  identify  and 
minimize  adverse  environmental 
disturbances.  The  public  will  benefit 
because  development  of  hydropower 
will  be  more  attractive  and  adverse 
environmental  impacts  will  be 
minimized. 

Summary  of  Costs 

Sectors  Affected:  State,  municipal, 

and  private  developers  of  major 

unconstructed  hyd^lectric  power 

projects  within  the  jurisidiction  of  the 

Commission. 

This  proposal  will  require  an 
applicant  for  a  license  to  construct  a 
major  project  to  file  with  the 
Commission  a  more  detailed 
Environmental  Report  than  is  required 
for  smaller  projects  or  for  projects  at 
existing  dams.  The  Commission  will 
also  require  greater  specificity  regarding 
the  structural  and  financial  integrity  of 
these  projects.  This  will  create  an 
additional  reporting  burden  for  major 
project  developers.  The  burden  should 
not  discourage  them  from  applying  for 
licenses,  however,  in  light  of  the 
significant  improvements  in  the  other 
licensing  procedures. 

Related  Regulations  and  Actions 

Internal:  The  first  phase  of  the 
licensing  reform  program  revised  the 
licensing  regulations  for  all  “minor” 
projects  (installed  capacity  of  1.5 
megawatts  or  less)  (FERC  Order  No.  11, 
43  FR  40215,  September  11, 1978),  The 
second  phase  revised  the  regulations  for 
“major”  projects  (more  than  1.5 
megawatts  of  installed  capacity)  where 
at  least  a  dam  and  impoundment  are  in 
existence  at  the  time  of  the  application 
(FERC  Order  No.  59, 44  FR  67645, 
November  27, 1979).  In  conjunction  with 
these  reforms,  the  Conunission  also 
revised  its  procedural  regulatfons 
governing  licenses  and  preliminary 
permits  for  all  water  power  projects 
(FERC  Order  No.  54, 44  FR  61328, 
October  25, 1979). 

The  Commission  proposed  new 
Regulations  Implementing  the  National 
Environmental  Policy  Act  of  1969 
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governing  the  collection,  evaluation,  and 
dissemination  of  environmental 
information  concerning  Commission 
actions  (NPRM,  44  FR  50052,  August  20, 
1979,  Docket  No.  RM79-76). 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Final  Rule — ^June  1981. 

Rehearing  Decision — ^To  be 
determined. 

Regulatory  Impact  Analysis — ^The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  the  Regulatory  Impact 
Analysis  prescribed  in  E.0. 12291. 
However,  the  FERC  performs 
essentially  the  same  analysis  and 
includes  the  results  in  the  orders 
issuing  NPRMs  and  final  rules. 

Regulatory  Flexibility  Analysis — ^To 
be  determined. 

Available  Documents 

FERC  Order  No.  11,  43  FR  40215, 
September  11, 1978. 

FERC  Order  No.  59,  44  FR  67645, 
November  27, 1979. 

FERC  Order  No.  54,  44  FR  61328, 
October  25, 1979.  ‘ 

NPRM,  44  FR  50052,  August  20, 1979, 
Docket  No.  RM79-76. 

NPRM,  46  FR  10165,  February  2, 1981, 
Docket  No.  RM80-39 

Agency  Contact 

James  Hoecker,  Staff  Attorney 

Office  of  the  General  Counsel 

Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 

Washington,  DC  20426 

(202)  357-9342 


FERC 

Regulations  Implementing  Section  110 
of  the  Natural  Gas  Policy  Act  of  1978 
and  Establishing  Poiicy  Under  the 
Natural  Gas  Act  (18  CFR  Part  271, 
Subpart  K*) 

Legal  Authority 

15  U.S.C.  §  3320(a)  (Supp.  11 1978). 
Reason  for  Including  This  Entry 

These  regulations  will  determine  who 
pays  for  certain  services  necessary  for 
natural  gas  production  and 
transportation  and  how  much  may  be 
paid  for  those  services. 

This  rule  involves  millions  of  dollars 
annually  in  potential  revenues  to 
producers  and  other  sellers  of  natural 
gas.  The  Federal  Energy  Regulatory 
Commission  (FERC),  in  providing  for 


collection  of  production-related  costs, 
will  establish  a  workable  set  of  rules  for 
natural  gas  pricing  which  may  increase 
deliveries  of  properly  compressed, 
treated,  and  processed  gas  for  shipment 
to  ultimate  consumers. 

Statement  of  Problem 

On  December  1, 1978,  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  became  law. 
By  that  law,  the  Congress  established 
maximum  prices  for  which  a  producer 
could  sell  natural  gas.  In  establishing 
these  prices,  the  Congress  specified  that 
a  producer  could  collect  amounts  above 
the  maximum  lawful  prices  when  the 
producer  incurred  particular  types  of 
costs,  if  the  Commission  approved. 

When  the  NGPA  went  into  effect,  the 
Commission  put  out  interim  regulations 
implementing  the  Act.  Among  those 
relations  were  rules  defining  who 
could  apply  to  the  Commission  for 
production-related  costs,  what  costs 
could  be  applied  for,  and  how  an 
application  could  be  made  for 
authorization  to  collect  the  add-ons  (i.e., 
additions  to  a  ceiling  price  that 
compensate  a  producer  for  certain 
production-related  costs)  for  the  costs. 
The  Commission  solicited  comments  on 
these  interim  regulations  and  amended 
them  in  July  of  1980. 

The  July  1980  amendments  attempted 
to  address  three  important  problems. 
First,  how  can  the  Commission  establish 
a  mechanism  so  that  a  producer  can 
promptly  receive  approval  to  add  on  to  a 
ceiling  price  an  amount  for  production- 
related  costs?  Second,  how  can  the 
Commission  best  respond  to  the 
situation  in  which  a  pipeline  company 
rather  than  the  producer  agrees  to  incur 
production-related  costs?  And  third, 
how  can  the  regulations  best  be 
designed  to  ensure  that  a  producer 
knows  what  can  be  applied  for  and  how 
to  apply? 

Alternatives  Under  Consideration 

In  implementing  the  production- 
related  cost  section  of  the  NGPA,  the 
Commission  has  two  basic  alternatives. 
It  could  provide  a  “simple  rule” 
outlining  who  can  apply,  what  kinds  of 
production-related  costs  can  be  applied 
for,  and  how  to  apply.  This  was  the 
approach  used  in  the  interim  regulations 
first  issued  to  implement  the  NGPA. 
That  approach  was  based  on  a  case-by¬ 
case  determination  of  cost  add-ons  and 
only  treated  cases  in  which  the 
producers  or  other  sellers  of  natural  gas 
incur  the  production-related  costs. 

Alternatively,  the  Commission  could 
establish  certain  categories  of 
production-related  costs  that  could 
automatically  be  added  to  a  producer’s 
ceiling  price  and  provide  for  situations 


when  the  purchaser,  instead  of  the 
seller,  agrees  to  incur  those  costs.  In  this 
way,  the  administration  of  the  program 
becomes  simpler,  and  both  the  seller 
and  the  purchaser  are  considered.  This 
was  the  approach  adopted  by  the 
Commission  in  the  July  1980 
amendments. 

In  adopting  this  approach,  the 
Commission  decided  to  proceed  step-by- 
step.  First,  the  regulations  were 
amended  to  immediately  provide  that 
certain  minimal  types  of  production- 
related  costs  could  be  automatically 
added  by  a  producer  to  a  sales  price 
without  further  administrative  action  or 
delay.  Second,  the  two  most  important 
types  of  production-related  costs  were 
isolated — costs  for  gathering  natural  gas 
(i.e.,  collecting  it  from  individual  wells 
and  bringing  it  to  a  common 
transporting  system)  and  compressing 
natural  gas  (i.e.,  pressurizing  it  so  that  it 
will  move  from  the  gas  well  to  and 
through  a  transporting  system).  An 
appropriate  add-on  for  these  costs  will 
be  determined  in  separate  notices  of 
proposed  rulemaking  so  that  they  too 
may  automatically  be  added  on  by 
sellers. 

Third,  a  policy  statement  for  pipelines 
that  purchase  natural  gas  from 
producers  was  issued.  This  policy 
describes  the  types  of  production- 
related  activities  that  the  Commission 
will  automatically  permit  in  the 
pipeline's  rates,  further  simplifying 
administrative  proceedings. 

Finally,  FERC  would  propose  a  new 
rule  to  mark  out  certain  costs  that  will 
be  considered  production  costs,  as 
opposed  to  production-related  costs. 
These  costs  must  therefore  be  covered 
by  the  sales  price  for  the  gas,  which 
price  cannot  exceed  the  maximum 
lawful  price. 

Summary  of  Benefits 

Sectors  Affected:  Producers  and  other 
sellers  of  natural  gas;  industry 
purchasers  of  natural  gas,  such  as 
pipelines;  and  ultimate  consumers  of 
natural  gas. 

All  sectors  will  benefit  from  a 
workable  and  prcticable  set  of  rules 
governing  collection  of  production- 
related  costs. 

This  rule  involves  several  millions  of 
dollars  in  potential  revenues  to 
producers  and  other  sellers  of  natural 
gas.  The  Commission,  in  providing  for 
production-related  costs,  is  seeking  to 
establish  a  workable  set  of  rules  for 
natural  gas  pricing  and  to  increase 
deliveries  of  properly  compressed, 
treated,  and  processed  gas  for  shipment 
to  consumers. 
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Summary  of  Costs 

Sectors  Affected:  Natural  gas 

producers;  natural  gas  purchasers; 

and  natural  gas  consumers. 

Any  and  every  add-on  permitted  by 
the  Commission  to  a  producer  will 
increase  the  sale  price  of  natural  gas. 
This  price  must  be  paid  in  all  cases  by 
the  ultimate  consumer  of  that  gas.  To  the 
extent  that  a  producer  does  not  get  an 
add-on  for  a  production-related  cost,  or 
is  delayed  in  getting  the  add-on,  the 
producer  will  incur  costs.  To  the  extent 
that  the  add-on  is  permitted,  costs  will 
be  incurred  by  natural  gas  purchasers 
and,  ultimately,  paid  by  natural  gas 
consumers. 

The  cost  involved  is  sizable  but  not 
quantiflable.  The  amounts  involved  will 
be  determined  by  several  factors:  how 
many  sellers  request  or  receive  add-ons; 
what  add-ons  are  sought;  and  the 
amounts  of  those  add-ons.  Some 
measure  of  the  potential  impact  of  the 
rule  can  be  deduced  from  the  number  of 
producing  natural  gas  wells  in  the 
country.  There  are  some  15,000  such 
wells  now  in  existence,  and  more  being 
completed  every  year.  There  may  be 
production-related  costs  allowed  for 
most,  if  not  all,  of  these  wells. 

Related  Regulations  and  Actions 

Internal:  Because  of  the  step-by-step 
process,  there  are  several  rulemakings 
involved.  These  will  include,  in  addition 
to  the  main  docket  described  in  this 
entry,  the  rulemaking  for  gathering 
allowances  (Docket  No.  RM80-73),  the 
rulemaking  for  compression  allowances 
(Docket  No.  RM80-74),  and  a  rulemaking 
for  production  costs  (Docket  No.  RM80- 
72).  Also,  rules  considered  imder  Order 
No.  68,  “Final  Regulations  Under 
Sections  105  and  106(b)  of  the  Natmal 
Gas  Policy  Act  of  1978,”  Docket  No. 
RM80-14  (issued  January  18, 1980,  45  FR 
5678,  January  24, 1980],  may  affect  this 
regulation. 

External:  None. 

Active  Govenunent  Collaboration 

None. 

Hmetable 

Final  Rule — Mid-1981. 

Final  Rule  Effective — ^The  rule  is 
effective  on  an  interim  basis  as  of 
July  25, 1980. 

Rehearing  Decision — ^To  be 
determined. 

Regulatory  Impact  Analysis — ^The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  a  Regulatory  Impact 
Analysis  as  prescribed  in  E.O. 
12291.  However,  the  FERC  performs 
oasentially  the  same  analysis  for 


rules  of  major  importance  and 
includes  the  results  in  the  orders 
issuing  NPRMs  and  final  rules. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

The  interim  regulations  on  which  this 
proceeding  is  based  were  published  in 
the  Federal  Register  of  December  1, 1978 
(43  FR  56488). 

Amendments  to  interim  regulations. 
Order  No.  94,  “Regulations 
Implementing  Section  110  of  the  Natural 
Gas  Policy  Act  of  1978  and  Establishing 
Policy  Under  the  Natural  Gas  Act,” 
Docket  No,  RM80-47  (issued  July  25, 
1980,  45  FR  53099,  August  11, 1980). 

NPRM,  “Special  Rule  Under  Part  270: 
Production  Costs  and  Maximum  Lawful 
Prices  in  Sales  Under  the  Natural  Gas 
Policy  Act  of  1978,”  45  FR  61643, 
September  17, 1980,  Docket  No.  RM  80- 
72. 

Notice  of  Inquiry,  “Gathering  and 
Compression  Allowances  Under  Section 
110  of  the  Natural  Gas  Policy  Act  of 
1978,”  45  FR  84814,  December  16, 1980, 
Docket  Nos.  RM80-73  and  RM80-74. 
This  is  a  special  staff  report,  published 
for  public  comment,  that  estimates  costs 
for  gathering  and  compressing  natiual 
gas. 

Transcripts  of  hearings  and  comments 
on  the  interim  regulations  and  their 
amendments  and  the  notices  of  inquiry 
and  proposed  rulemaking  are  available 
and  may  be  obtained  ffom  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  N.  Capitol 
Street,  N.E.,  Washington,  DC  20426. 

Agency  Contact 

John  Conway,  Attorney  Advisor 

Office  of  the  General  Counsel 

Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 

Washington,  DC  20426 

(202)  357-8150 


FERC 

Revised  Rules  of  Practice:  Procedures 
To  Expedite  Trial-Type  Proceedings 
(ISCFRPart  385) 

Legal  Authority 

Administrative  Procedure  Act,  5 
U.S.C.  §§  551-557;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et 
seq.;  Federal  Power  Act,  16  U.S,C.  §  791 
et  seq.:  Natural  Gas  Act,  15  U.S.C.  §  717 
et  seq.;  Natural  Gas  Policy  Act,  15  U.S.C. 
§  3301  et  seq.:  Public  Utility  Regulatory 
Policies  Act,  16  U.S.C.  §  2601  et  seq.:  and 
Interstate  Commerce  Act,  49  U.S.C.  §  1 
et  seq. 


Reason  for  Including  This  Entry 

This  rulemaking  can  have  an 
important  impact  on  how  the 
Commission  operates  in  reaching 
decisions.  In  addition,  this  rulemaking 
will  have  a  significant  impact  upon 
those  who  take  part  in  that  process. 

Statement  of  Problem 

Many  of  the  Federal  Energy 
Regulatory  Commission's  (FERC)  most 
signiHcant  ratemaking  and  licensing 
decisions  are  initially  determined  in 
formal,  trial-type  proceedings — 
proceedings  in  which  evidence  on 
disputed  factual  matters  is  formally 
presented  in  hearings  presided  over  by 
an  independent  Administrative  Law 
Judge  (ALJ),  with  testimony  by 
witnesses  who  are  subject  to  cross- 
examination,  and  a  decision  made  by 
the  ALJ  based  solely  upon  the  record 
evidence.  To  avoid  costly  delays  and 
excessive  litigation,  it  is  imperative  that 
the  FERC’s  rules  establishing  the 
procedural  requirements  for  these 
formal,  on-the-record,  trial-type 
proceedings  be  as  clear,  simple,  and 
precise  as  possible. 

This  proposed  rulemaking  seeks  to 
clarify,  simplify,  and  reorganize  the 
FERC  rules  governing  trial-type 
proceedings  so  that  uncertain  or 
confusing  rules  are  clarified,  and  out¬ 
dated  rules  are  revised  to  provide 
shorter  and  more  sensible  procedures. 
These  changes  should  signincantly  help 
to  expedite  formal  natural  gas  pipeline, 
oil  pipeline,  hydroelectric,  and  electric 
utility  ratemaking  and  licensing 
proceedings  at  the  FERC,  as  well  as  a 
variety  of  other  proceedings  which  are 
handled  in  a  less  formal  manner. 

Since  its  inception  in  1977,  the 
Commission  has  been  faced  with  a 
substantial  backlog  of  numerous 
proceedings  which  had  been  pending  for 
a  number  of  years.  In  mid-1978,  it 
undertook  an  examination  of  its 
decisionmaking  process.  To  this  end,  the 
Commission  established  an  Advisory 
Committee  on  the  Rules  of  Practice  and 
Procedure.  One  of  the  subcommittees 
was  asked  to  focus  on  the  procedures 
governing  formal,  trial-type  proceedings. 
The  final  recommendation  of  that 
Subcommittee  is  the  subject  of  this 
rulemaking. 

There  are  two  primary  objectives  in 
this  proposed  rulemaking:  First,  to 
create  a  comprehensive  set  of  rules  that 
can  be  easily  understood  by  all  persons 
affected  by  Commission  action;  these 
include  all  who  come  to  the  Commission 
seeking  rates  or  licenses  (both  electric 
utilities  and  gas  pipelines  and 
producers)  and  their  customers.  Second, 
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to  recommend  new  hearing  procedures 
that  would  remove  unnecessary  work 
from  the  Commission’s  agenda  and 
expedite  decisionmaking  by  the 
Commission. 

The  need  for  reorganized  and 
comprehensive  FERC  procedural  rules  is 
compelling.  The  Department  of  Energy 
Organization  (DOE)  Act  conferred  upon 
the  Commission  many  functions  of  the 
old  Federal  Power  Commission  (FPC)  as* 
well  as  the  oil  pipeline  ratemaking 
functions  of  the  Interstate  Commerce 
Commission  (ICC).  Provisions  in  the 
DOE  Act  (42  U.S.C.  §  7295)  continued 
the  effectiveness  of  FPC  and  ICC 
regulations  for  Commission  proceedings 
previously  conducted  by  those  agencies, 
until  such  time  as  the  Commission 
promulgates  its  own  procedural  rules. 
Accordingly,  at  this  time,  the 
Commission  operates  under  two 
unrelated  sets  of  rules.  This,  of  course,  is 
difficult  and  confusing  for  both  the 
Commission  a.nd  the  public.  Equally 
confusing  is  the  fact  that  in  many 
respects  the  existing  FPC  and  ICC  rules 
are  obsolete  and  do  not  accurately 
reflect  current  Commission  practice. 

Work  on  these  proposed  rules  has  led 
to  the  conclusion  that  a  complete 
reorganization  of  the  procedural  rules 
was  necessary  to  achieve  a  set  of  rules 
that  could  be  easily  found  in  the  Code  of 
Federal  Regulations  and  understood  by 
all  who  practice  before  the  Commission. 

Among  the  areas  addressed  by  the 
proposal  are  the  following: 

•  pleadings,  tariff  or  rate  filings, 
notices  of  tariff  or  rate  examination, 
orders  to  show  cause,  intervention,  and 
summary  disposition; 

•  formal  hearings,  including  the 
powers  of  presiding  officers,  the 
presentation  of  evidence,  and  the 
examination  of  witnesses; 

•  conferences,  settlements,  and 
stipulations; 

•  decisions  by  presiding  ofPoers  and 
by  the  Commission; 

•  shortened  procedures; 

•  commission  review  of  remedial 
orders; 

•  commission  review  of  arljustment 
request  denials; 

•  petitions  for  adjustments  under  the 
Natural  Gas  Policy  Act  (NGPA); 

•  cooperative  procedure  with  State 
commissions; 

•  subpoenas,  depositions,  and  NGPA 
interpretations; 

•  formal  filing  requirements; 

•  appearance  and  practice  before  the 
Commision;  and 

•  ex  parte  communications  and 
separation  of  functions  between 
advisory  and  trial  staff. 


Alternatives  Under  Consideration 

This  proposal  presents  the 
Commission  and  its  staff  with  an 
unusually  wide  variety  of  alternatives. 
For  example,  to  what  extent  should  the 
Commission  treat  in  a  similar  fashion 
the  different  types  of  legal  filings 
presented  to  it — applications,  tariff  and 
rate  filings,  complaints,  notices  of 
protest  or  intervention,  adjustment 
requests,  motions,  answers,  orders  to 
show  cause,  and  other  pleadings  or 
amendments  to  pleading — in  order  to 
reduce  the  complexities  necessarily 
introduced  by  a  different  legal  status 
and  effect  for  each  of  these  filings?  Or 
will  a  more  uniform  treatment  instead 
blur  legitimate  distinctions  among  these 
different  blings,  make  them  less  suited 
to  fulfill  the  specific  legal  functions  they 
do  serve,  and  thereby  result  in  greater 
confusion  and  delay?  If  a  more  uniform 
treatment  is  desirable,  to  what  extent 
can  the  Commission  achieve  it  with 
each  type  of  filing? 

Similarly,  to  what  extent  should  the 
FERC  expressly  codify  in  these  rules  a 
variety  of  procedures  and  practices 
customarily  followed  at  the  FERC,  but 
not  speciHcally  set  down  in  detail  in  the 
present  FERC  rules?  Too  much  specific 
codification  can  result  in  overly- 
detailed,  inflexible,  and  unwieldy  rules; 
but  too  little  can  be  equally 
counterproductive,  simply  because 
vague  rules  may  create  uncertainty  and 
in  turn,  needless  litigation. 

Summary  of  Benefits 

Sectors  Affected:  Natural  gas 
producers  and  pipelines;  oil  pipelines; 
electric  utilities;  cogeneration  and 
small  power  producers;  hydroelectric 
powerplants;  persons  served  by  these 
facilities;  and  the  FERC, 

The  most  likely  benefits  will  be  in  the 
form  of  more  rapid,  simpler,  and  less 
costly  processing  of  the  wide  variety  of 
filings  made  with  the  FERC  by  the 
industries  regulated  by  it,  and  in  the 
form  of  shorter,  more  streamlined  formal 
hearings  in  ratemaking,  certificate,  and 
license  proceedings. 

These  savings  cannot  be  quantified. 
However,  it  is  expected  that  they  will 
translate  into  not  only  savings  of  dollars 
to  the  private  and  public  sectors;  but, 
because  of  changes  in  the  processes, 
better  participation  by  all  Involved. 

Summary  of  Costs 

Sectors  Affected:  Natural  gas 
producers  and  pipelines;  oil  pipelines; 
electric  utilities;  cogeneration  and 
small  power  producers;  hydroelectric 
powerplants;  and  persons  served  by 
these  facilities. 


The  most  likely  costs  will  be  those 
inevitably  occasioned  by  any  new 
procedures — attorneys  practicing  before 
the  FERC,  and  to  some  extent  their 
clients,  will  have  to  become  familiar 
with,  and  master,  a  new  set  of  ground 
rules;  and  so  will  the  Commission’s 
Members,  administrative  law  judges, 
and  trial,  supervisory,  and  advisory 
staff.  It  is  accordingly  important  that  the 
new  rules  be  drafted  in  a  way  that' 
minimizes  these  “switchover”  costs  as 
much  as  possible.  Although  these  costs 
are  impossible  to  quantify,  some  portion 
of  them  could  be  borne  by  consumers 
and  taxpayers  in  general. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

Timetable 

Public  Comment  Period — Written 
comments  due  by  June  1, 1981. 

Final  Rule — To  be  determined. 
Rehearing  Decision — To  be 
determined. 

Regulatory  Impact  Analysis — ^The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  a  Regulatory  Impact 
Analysis  as  prescribed  in  E.  O. 
12291.  However,  the  FERC  performs 
a  similar  analysis  for  rules  of  major 
importance,  and  includes  the  results 
in  the  orders  issuing  NPRMs  and 
final  rules. 

Regulatory  Flexibility  Analysis — To 
be  determined. 

Available  Documents 

Report  of  FERC  Advisory  Committee 
on  the  Rules  of  Practice  and  Procedure, 
February  13, 1981. 

Notice  of  Proposed  Rulemaking, 
Revised  Rules  of  Practice;  Procedures  to 
Expedite  Trial-Type  Proceedings,  issued 
March  9, 1981,  Docket  No.  RM78-22  (46 
FR  17023,  March  17, 1981). 

Transcript  of  public  hearing  held  May 
19, 1981. 

All  documents  are  available  at  the 
Commission’s  Office  of  Public 
Information,  Room  1000,  825  North 
Capital  Street,  N.E.,  Washington,  DC 
20426,  during  regular  business  hours. 

Agency  Contact 

Maryjane  Reynolds,  Special  Assistant 
Office  of  Commissioner  Hughes 
Federal  Energy  Regulatory 
Commission 

825  North  Capital  Street,  N.E. 
Washington,  DC  20426 
(202)  357-8388 
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FERC 

Revision  of  Form  1  Annuai  Report  by 
Electric  Utilities 

Legal  Authority 

Federal  Power  Act,  §  304, 16  U.S.C. 

§  825c. 

Reason  for  Including  This  Entry 

The  Federal  Energy  Regulatory 
Commission  (FERC)  is  systematically 
reviewing  each  of  its  information 
collection  and  reporting  forms,  to  verify 
whether  all  the  data  thereby  collected 
are  in  fact  required  by  the  FERC  to  carry 
out  its  regulatory  responsibilities.  This 
rulemaking  is  part  of  that  effort  and 
should  result  in  a  substantial  reduction 
in  reporting  requirements  imposed  on 
electric  utilities. 

Statement  of  Problem 

One  of  the  major  reporting 
requirements  imposed  by  the  FERC  on 
the  electric  utility  industry  is  the  annual 
Form  1  report.  The  Form  1  collects 
summary  information  on  corporate 
organization,  Hnances,  balance  and 
income  statements  and  their  supporting 
information,  and  electric  plant  sales  and 
operating  and  statistical  data.  Form  1 
must  be  filed  by  all  investor-owned 
utilities  that  earn  annual  operating 
revenues  of  $1  million  or  more,  and 
either  sell  electricity  for  resale  in 
interstate  commerce,  or  transmit 
electricity  in  interstate  commerce.  On 
the  average,  it  takes  about  1,500  person- 
hours  to  complete  the  form.  By 
eliminating  the  reporting  in  Form  1  of 
data  that  are  not  used  by  the  FERC,  this 
rulemaking  seeks  to  minimize 
unnecessary  reporting  burdens  and 
costs  now  borne  by  these  utilities,  and 
in  turn,  by  their  ratepayers. 

The  present  version  of  Form  1  has 
evolved  over  many  decades,  by  the 
intermittent  addition  of  new  reporting 
requirements,  to  a  point  where  a 
substantial  volume  of  data  is  now 
required.  Over  that  same  time  period, 
however,  there  have  been  numerous 
changes  in  applicable  law  and 
Commission  policy.  Despite  these  many 
changes,  a  comprehensive  review  of  the 
FERC’s  present  need  for  each  item  of 
information  collected  under  Form  1  had 
never  been  instituted.  Such  a  review  is 
the  purpose  of  this  rulemaking. 

This  review — undertaken  in 
accordance  with  the  goals  of  Executive 
Orders  12044  and  12291,  which  urge 
Federal  agencies  to  systematically 
review  their  information  collection 
demands  and  delete  unnecessary 
reporting  requirements,  and  the  sin.ilar 
mandate  of  the  Paperwork  Reduction 
Act  of  1980,  35  U.S.C.  §  3501— has  to 


date  resulted  in  plans  to  delete  about  28 
percent  of  the  information  currently 
required  under  Form  1. 

Alternatives  Under  Consideration 

In  one  sense,  this  proposal  presents 
the  FERC  with  hundreds  of  alternatives: 
That  is,  for  each  of  the  hundreds  of 
items  of  information  now  submitted  in 
Fprm  1,  the  FERC  may  choose  to  retain 
that  reporting  requirement  in  its  entirety; 
or  choose  to  partially  reduce  the 
requirement  by  setting  different 
information  thresholds  or  by  requiring 
summarized  or  aggregated  data  instead 
of  more  detailed  data  arranged  in  a 
subcategory-by-subcategory  basis;  or 
choose  to  entirely  delete  that  specific 
data  requirement. 

In  each  case,  the  decision  will  depend 
on  the  Commission's  assessment  of  its 
current  need  for  the  data  in  order  to 
carry  out  its  ratemaking  duties;  whether 
the  data  at  issue  are  currently  collected 
under  some  other  reporting  requirement 
and  are  thus  otherwise  available;  and 
whether  the  data  can  be  collected  by 
means  of  separate  filings  by  utilities 
made  in  support  of  proposed  rate 
increases,  or  pursuant  to  data  requests 
by  parties  in  formal  rate  proceedings. 

Summary  of  Benefits 

Sectors  Affected:  Electric  utilities, 
including  investor-owned  utilities  and 
non-investor-owned  utilities  that 
purchase  wholesale  power  or 
transmission  services  from  investor- 
owned  utilities;  and  all  ultimate 
consumers  of  electricity  generated  or 
transmitted  by  investor-owned 
utilities. 

The  most  likely  benefit  is  a  reduction 
in  reporting  burdens  currently  incurred 
by  reporting  utilities.  The  Commission’s 
best  estimate  is  that,  by  deleting  about 
28  percent  of  the  information  currently 
required  under  Form  1,  the  electric 
utility  industry  would  save  a  total  of 
approximately  167.000  hours  of  effort — 
the  equivalent  of  several  millions  of 
dollars  in  salaries  and  related  costs. 
These  savings  could  be  shared  by  the 
utilities  and  their  customers. 

Summary  of  Costs 

Sectors  Affected:  Electric  utilities, 
including  investor-owned  utilities  and 
non-investor  owned  utilities  that 
purchase  wholesale  power  or 
transmission  services  from  investor- 
owned  utilities;  and  ultimate 
consumers  of  electricity. 

The  most  significant  costs  imposed  by 
the  proposed  reduction  in  reporting 
requirements  will  likely  be  the  added 
costs  incurred  by  purchasers  of 
electricity  from  investor-owned 
utilities — including  other  utilities,  and 


industrial,  commercial,  agricultural,  and 
residential  ratepayers — who  presently 
use  the  information  reported  in  Form  1 
to  monitor  and  scrutinize  the  prudence 
of  electric  utility  investments  and  costs, 
and  to  challenge  the  lawfulness  of  . 
proposed  utility  rate  increases.  These 
added  costs,  which  are  difficult  to 
quantity,  will  be  the  costs  of  using  other 
means  to  gather  information  that  may  no 
longer  be  reported  under  Form  1,  but 
which  may  still  be  relevant  to  a  State  or 
Federal  rate  or  licensing  proceeding 
involving  an  investor-owned  utility. 

Some  of  the  data  proposed  for  deletion 
from  Form  1  would  be  available  in  the 
form  of  other  filings  made  by  the  utility, 
for  example,  filings  in  support  of  rate 
increases,  which  typically  contain 
considerable  detail;  and  even  data  not 
otherwise  separately  filed  by  a  utility 
could  be  requested  in  discovery 
proceedings  before  State  commissions 
or  the  FERC,  if  those  data  were 
necessary  and  relevant. 

Nevertheless,  gathering  these  data 
from  several  sources,  and  in  different 
proceedings,  could  entail  more  costs  for 
participants  in  rate  and  licensing 
proceedings,  than  they  would  incur  by 
simply  copying  and  reviewing  the  full, 
imrevised  Form  1  report  filed  annually 
with  tlie  FERC. 

However,  it  may  also  be  the  case  that 
participants  rarely  rely  entirely  on  the 
data  presently  submitted  in  Form  1,  but 
instead  routinely  use  these  other  sources 
of  information — rate  filing  information 
and  data  or  discovery  requests — to 
provide  a  more  detailed  and  Current 
analysis  of  a  given  utility,  than  is 
available  s  ilely  from  that  utility’s  Form 
1  report.  In  this  latter  instance,  these 
possible  added  costs  stemming  from  the 
proposed  revision  of  Form  1  could  be 
less  significant. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

Final  Rule — ^Mid-1981. 

Rehearing  Decision — To  be 
determined. 

Regulatory  Impact  Analysis — ^The 
FERC  is  an  independent  regulatory 
agency  and  is  not  required  to 
prepare  a  Regulatory  Impact 
Analysis  as  prescribed  in  E.O. 

12291.  However,  the  FERC  performs 
a  similar  analysis  for  rules  of  major 
importance,  and  includes  the  results 
in  the  orders  issuing  NPRMs  and 
final  rules. 

-  Regulatory  Flexibility  Analysis — Not 
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required. 

Available  Documents 

NPRM  issued  July  8. 1980  (45  FR  47705, 
July  16, 1980). 

Extensions  of  Comment  Period  on 
RM80-55,  issued  September  11,  and 
October  17, 1980:  comment  period  closed 
November  20, 1980. 

Transcript  of  October  9, 1980,  informal 
public  conference  on  RM80-55. 

Transcript  of  October  14, 1980, 
informal  public  conference  on  RM80-55. 

Transcript  of  October  16, 1980, 
informal  public  conference  on  RM80-55. 

All  documents  are  available  at  the 
Commission's  Office  of  Public 
Information,  Room  lOGO,  825  North 
Capitol  Street,  N.E.,  Washington,  DC 
20426,  during  regular  business  hours. 

Agency  Contact 

Cathy  Ciaglo,  Staff  Attorney 
Ofiice  of  the  General  Counsel 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 
Washington,  DC  20426 
(202)  357-8526 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Groundfish 
Rshery  for  the  Bering  Sea/ Aleutian 
Island  Area 

Legal  Authority 

The  Fishery  Conservation  and 
Management  Act  of  1976,  as  amended, 
16  U.S.C.  §  1801  etseq. 


Reason  for  Including  This  Entry 

The  Department  of  Commerce  (DOC) 
believes  these  regulations  are  of 
significant  public  interest  in  the  fishery 
management  area  under  the 
geographical  jurisdiction  of  the  North 
Pacific  Fishery  Management  Council. 

We  expect  the  regulations,  developed  by 
the  National  Marine  Fisheries  Service 
(NMFS),  to  provide  the  framework  for 
development  of  underutilized  species  of 
Tish,  to  rebuild  flshery  stocks  or 
maintain  them  at  productive  levels,  and 
to  increase  proHts  and  productivity  of 
the  U.S.  fishing  industry. 

Statement  of  Problem 

Background  Information  on  Fishery 
Management  Plans 

The  Fishery  Conservation  and 
Management  Act  of  1976  (the  Act],  as 
amended,  established  a  national  Hshery 
management  program  for  the 
conservation  and  management  of  fishery 
resources  subject  to  exclusive  U.S. 
management  authority  in  the  fishery 
conservation  zone  (FCZ).  The  FCZ  is  the 
area  betw'een  the  seaward  boundary  of 
each  coastal  state  and  a  point  200  miles 
from  the  baseline  used  to  measure  the 
territorial  sea.  Congress  authorized  this 
program  to  prevent  overfishing,  rebuild 
overfished  stocks,  ensure  conservation 
of  Hshery  stocks,  and  realize  the  full 
potential  benefits  of  the  Nation’s  fishery 
resources  for  present  and  future 
generations.  To  meet  these  objectives, 
the  Act  calls  for  the  preparation  of 
fishery  management  plans  (FMPs)  by  the 
eight  Regional  Fishery  Management 
Councils  (the  Councils),  or  under  certain 
conditions,  by  the  Secretary  of 
Commerce  (the  Secretary).  The 
Secretary  is  responsible  for  the  review, 
approval,  and  implementation  of  these 
FMPs.  Each  Council  has  the  authority  to 
prepare  an  FMP  for  each  fishery  within 
its  geographical  area  of  authority.  (A 
fishery  is  defined  as  one  or  more  stocks 
of  fish  identifiable  on  the  basis  of 
geographical,  scientific,  technical, 
recreational,  and  economic 
characteristics.)  Enforcement  of  the  Act. 
including  the  provisions  of  approved 
FMPs  and  the  implementing  regulations, 
is  the  joint  responsibility  of  the 
Secretary  and  the  Secretary  of 
Transportation  (who  oversees  the 
operations  of  the  Coast  Guard). 

The  Act  established  seven  National 
Standards  to  be  applied  by  both  the 
Council  and  the  Secretary  in  the 
preparation  and  review  of  any  FMP.  The 
National  Standards  requii-e  that  the 
Councils  d<;sign  their  FMPs  to:  (1) 
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achieve  the  optimum  yield  of  a  stock  of 
fish  (a  species,  subspecies,  geographical 
grouping,  or  other  category  of  fish 
capable  of  being  managed  as  a  unit]  on 
a  continuing  basis;  (2)  use  the  best 
scientific  information  available;  (3) 
manage  an  individual  stock  of  fish  as  a 
unit  throughout  its  range;  (4)  be 
nondiscriminatory  among  residents  of 
different  States  (assigning  fair  and 
equitable  fishing  privileges);  (5)  promote 
efficiency  in  harvesting  techniques  or 
strategies;  (6)  take  into  account  the 
variability  of  fishery  resources  and  the 
needs  of  fishermen,  consumers,  and  the 
general  public;  and  (7)  minimize  the 
costs  of  conservation  and  management 
measures.  Optimum  yield  (OY)  is  based 
upon  the  maximum  sustainable  yield 
(MSY)  of  a  fishery  modified  by  relevant 
economic,  social,  or  ecological  factors. 
The  MSY  is  an  average,  over  a 
reasonable  length  of  time,  of  the  largest 
catch  which  can  be  taken  continuously 
from  a  stock  under  current 
environmental  conditions. 

An  FMP  allows  foreign  fishing  fleets 
to  harvest  that  portion  of  the  optimum 
yield  of  a  fishery  which  will  not  be 
harvested  by  U.S.  fishermen.  To 
participate  in  a  U.S.  fishery  in  the  FCZ,  a 
foreign  vessel  must  have  a  permit  issued 
by  the  Secretary.  Each  permit  contains  a 
statement  of  the  conditions  and 
restrictions  with  which  the  foreign 
fishing  vessel  must  comply. 

Before  a  foreign  nation  may  obtain  a 
U.S.  fishing  permit,  it  must  sign  a 
Governing  International  Fishery 
Agreement  (GIF A).  This  agreement 
acknowledges  the  exclusive  fishery 
management  authority  of  the  United 
States  and  forms  a  binding  commitment 
of  that  nation  to  comply  with  the  terms 
and  conditions  specified  under  the  Act. 
Any  existing  international  agreements, 
other  than  GIFAs,  are  considered  valid 
only  if  they  were  in  effect  before  the  Act 
and  have  not  expired,  been 
renegotiated,  or  been  negated  m  any 
manner.  The  Secretary  of  State,  in 
cooperation  with  the  Secretary, 
determines  the  allocation  of  the  total 
allowable  surplus  the  applicant  nation 
will  receive. 

The  Bering  Sea/ Aleutian  Island 
Groundfish  FMP 

The  North  Pacific  Fishery 
Management  Council  (the  Council)  has 
developed  an  FMP  for  the  groundfish 
fishery  of  the  Bering  Sea/Aleutian 
Island  area  off  the  coast  of  Alaska.  The 
stocks  covered  by  this  FMP  include 
Pacific  Ocean  perch,  Alaska  pollock. 
Pacific  cod,  yellowfin  sole,  turbots. 


sablefish,  other  flounders  and  flatfish, 
Atka  mackerel,  squid,  and  other  species. 

The  FMP  for  the  groundfish  fishery  in 
the  Bering  Sea/Aleutian  Island  area 
would  replace  the  current  Preliminary 
Fishery  Management  Plan  (PMP) 
prepared  by  NOAA/NMFS.  This  is 
necessary  because  the  PMP  cannot 
regulate  domestic  fishing  activities  and, 
therefore,  guard  against  overfishing  and 
the  potential  for  incidental  catches  of 
halibut  in  a  directed  fishery  for 
groundfish. 

The  FMP  addresses  four  problems:  (1) 
maintaining  stocks  currently  at  levels  of 
MSY;  (2)  rebuilding  depleted  stocks  to 
levels  of  abundance  producing  MSY;  (3) 
controlling  the  incidental  catch  of 
species  of  commercial  importance  to 
U.S.  fishermen;  and  (4)  establishing  an 
environment  conducive  to  development 
of  a  U.S.  groundfish  fishery. 

(1)  Maintaining  or  rebuilding  of 
stocks.  We  (NOAA/NMFS)  have 
conducted  stock  assessment  studies  on 
the  following  categories  of  Bering  Sea/ 
Aleutian  Island  groundfish  species: 
Alaska  pollock,  Pacific  halibut.  Pacific 
Ocean  perch,  yellowfin  sole,  turbots, 
other  flatfishes.  Pacific  cod,  rockfishes, 
sablefish,  Atka  mackerel,  squid,  and 
other  species.  With  the  exception  of 
Pacific  Ocean  perch.  Pacific  halibut,  and 
sablefish,  we  believe  all  other 
groundfish  species  in  the  Bering  Sea/ 
Aleutian  Island  area  to  be  at  levels  of 
abundance  equal  to  or  greater  than 
those  that  would  produce  MSY, 

We  consider  Pacific  Ocean  perch 
stocks  to  be  at  relatively  low  levels  of 
abundance  because  of:  (1)  a  continuous 
decline  in  catch  per  unit  of  effort  (CPUE) 
since  1968,  (2)  a  drastic  reduction  in  the 
availability  of  all  sizes  of  ocean  perch 
between  1969-1972,  (3)  a  heavy 
dependence  of  the  fishery  on  younger 
fish,  and  (4)  the  lack  of  any  evidence  of 
a  strong  incoming  year  class.  The 
Council  defined  the  target  level  which 
would  serve  the  development  of  a  stock 
rebuilding  program  as  being  equal  to 
MSY  (107,000  metric  tons  jUit))  in  the 
FMP.  Therefore,  to  promote  rebuilding, 
the  Council  set  the  allowable  biological 
catch  (ABC  =  10,750  ml)  of  Pacific  Ocean 
perch  at  half  of  the  current  equilibrium 
yield  (EY  =  21,500  mt).  The  ABC  is  a 
seasonally  determined  catch  that  may 
differ  from  MSY  for  biological  reasons. 
The  EY  is  the  annual  or  seasonal 
harvest  which  allows  the  stock  to  be 
maintained  at  approximately  the  same 
level  of  abundance,  apart  from  the 
effects  of  environmental  variation,  in 
successive  seasons  or  years. 

Pacific  halibut  stocks  have  declined 


sharply  in  the  eastern  Bering  Sea  since 
the  early  1960s.  Recent  surveys  indicate 
an  increase  in  the  abundance  of 
juveniles;  however,  abundance  is  still 
below  early  1960s  levels.  The  Council 
did  not  set  an  allowable  biological  catch 
for  Pacific  halibut  in  the  FMP  because 
the  fishery  is  currently  regulated  by  the 
International  Pacific  Halibut 
Commission  (IPHC).  Instead,  the 
Council  specified  OY  for  species  other 
than  halibut  covered  by  the  FMP  to 
accommodate  rebuilding  of  halibut 
stocks.  It  is  important  to  note  that  the 
rebuilding  program  of  the  IPHC  is 
governed  by  a  philosophy  rather  than  a 
mandate  to  achieve  a  specified  stock 
size.  Specifically,  the  IPHC’s  concern  is 
focused  on  rebuilding  stocks  back  to 
levels  which  can  support  the  maximum 
catch,  given  the  biological  and  economic 
conditions  of  the  fishery. 

Analyses  of  CPUE  data  for  sablefish 
by  both  U.S.  and  Japanese  scientists 
show  a  declining  trend.  They  have 
interpreted  the  declining  trend  in  CPUE, 
coupled  with  catch  data,  as  indicating 
that  sablefish  stocks  in  the  eastern 
Bering  Sea/Aleutian  Region  are  at 
reduced  levels  of  abundance.  The 
Council  set  the  allowable  biological 
catch  for  sablefish  (5,000  mt]  at  38 
percent  of  the  estimated  MSY  (13,200 
mt]  to  facilitate  rebuilding  of  the  stock. 

(2)  Incidental  catch.  Foreign  fishing 
fleets  dominate  current  fishery  activity 
directed  at  Bering  Sea  groundfish 
resources.  Foreign  vessels  target  on 
groundfish  and  substantial  numbers  of 
halibut  and  crabs  (king  and  Tanner]  are 
taken  as  an  incidental  catch.  Although 
regulations  require  that  these  species  be 
released,  most  die  from  injuries  received 
during  capture.  In  the  eastern  Bering 
Sea,  we  estimated  the  annual  yield  loss 
of  halibut  due  to  the  incidental  catch  by 
foreign  vessels  to  be  5,000  mt.  On  the 
basis  of  1978  exvessel  prices  (the  value 
of  the  catch  at  dockside),  we  calculated 
the  potential  market  value  of  the  lost 
halibut  to  be  $11,550,000.  We  projected 
the  incidental  catches  of  king  and 
Tanner  crab  during  1977  to  be  about  0.6 
million  and  17.5  million  crabs, 
respectively.  The  potential  market  value 
of  the  incidental  crab  losses  using  1977 
U.S.  exvessel  prices  was  estimated  at 
$4.8  million  for  king  crab  and  $13.6 
million  for  Tanner  crab.  These  estimates 
assume  that  U.S.  fisherig^en  would  have 
caught  the  king  and  Tanner  crab  and 
that  exvessel  prices  would  not  have 
changed  significantly  in  response  to  the 
additional  crab  landings.  We  expect  that 
regulations  implementing  the  Bering  Sea 
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groundfish  FMP  and  the  Tanner  crab 
FMP  will  reduce  the  incidental  catch  of 
crabs  and  halibut  by  foreign  vessels. 

The  magnitude  of  halibut  and  crab 
losses  indicates  that  optimum  yields, 
total  allowable  levels  of  foreign  fishing 
(TALFF),  and  domestic  allowable 
harvests  established  in  the  FMP  can 
affect  several  important  domestic 
fisheries. 

(3)  Development  of  a  U.S.  groundfish 
fishery.  Many  U.S.  fishing  interests 
perceive  the  presence  of  fleets  of  large 
foreign  trawders  as  an  impediment  to  the 
development  of  a  domestic  groundfish 
trawl  fishery  in  the  Bering  Sea  because 
of  the  possibility  of:  (a)  preemption  of 
favored  grounds  by  concentrations  of 
foreign  vessels  that  are  two  to  three 
times  the  size  of  the  largest  U.S. 
trawlers,  and  (b)  competition  for  fish  by 
foreign  vessels  that  can  apparently 
operate  successfully  at  levels  of 
abundance  and  average  fish  sizes  that 
are  less  than  those  required  for 
economic  operation  of  domestic 
trawlers. 

Management  objectives  for  the 
groundfish  fishery  in  the  Bering  Sea/ 
Aleutian  Island  area  are  as  follows: 

(a)  continue  rebuilding  the  halibut 
resource  so  that  a  viable  halibut  Icngline 
(a  type  of  gear  with  hooks  attached  to  a 
long  rope  suspended  from  buoys]  fishery 
is  again  available  to  American 
fishermen; 

(b)  rebuild  depleted  groundfish  stocks 
to,  and  maintain  healthy  groundfish 
stocks  at  levels  of  abundance  that  will 
produce  MSY; 

(c)  provide  an  opportimity  for  U.S. 
invplvement  in  the  Bering  Sea/Aleutian 
Island  groundfish  fishery,  limited  only 
by  the  OY  of  individual  species  and 
objectives  (a)  and  (b)  above;  and 

(d)  allow  foreign  participation  in  the 
fishery,  consistent  with  objectives  (a), 
(b),  and  (c),  above. 

Alternatives  Under  Consideration 

In  the  process  of  preparing  the  FMP, 
the  Council  considered  alternative 
management  options  to  attain  the  plan’s 
objectives.  Before  making  a  final 
decision  on  a  particular  set  of 
management  options,  the  Council 
developed  a  draft  FMP  and  solicited, 
through  public  hearings  and  public 
comments,  the  advice  and 
recommendations  of  all  interested 
persons,  including  States  and 
commercial  and  recreational  fishery 
groups.  After  the  Council  selected  the 
preferred  management  options,  it 
prepared  a  final  FMP  for  submission  to 
the  Secretary  for  review,  approval,  and 
implementation.  The  alternatives  we 
now  are  considering  are: 


(A)  Continue  the  1981  PMP — Under 
this  alternative,  we  would  extend  the 
1981  PMP  to  cover  the  1982  fishing 
season.  However,  a  PMP  can  only 
regulate  foreign  fishing.  As  a  result,  the 
Council  would  not  be  able  to  develop 
regulations  to  permit  the  rebuilding  of 
depleted  stocks  or  to  adequately  control 
the  incidental  catch  of  species  of 
commercial  importance  to  U.S. 
fishermen  (halibut,  king  crab,  and 
Tanner  crab). 

(B)  Develop  an  FMP — ^The  FMP 
developed  by  the  North  Pacific  Fishery 
Management  Council  contains 
management  measures  specifying  OY 
for  the  total  fishery  (1,559,226  metric 
tons  (mt)),  domestic  allowable  harvest 
(56,100  mt),  reserves  (73,324  mt],  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF)  (1,429,802  mt).  The  Council  set 
optimum  yields  for  Pacific  Ocean  perch 
and  sablefish  at  levels  which  should 
result  in  rebuilding  these  stocks  to  MSY 
levels.  The  Council  also  set  the  domestic 
allowable  harvest  at  a  level  consistent 
with  the  production  expectations  of  both 
U.S.  harvesters  and  processors. 

To  prevent  the  OY  from  being 
exceeded  without  hindering  unexpected 
domestic  fishery  development  (an 
unanticipated  increase  in  U.S.  catching 
capability  and  intent),  we  will  hold  in 
reserve  500  mt  or  5  percent  of  the  OY 
(whichever  is  greater]  of  each  species 
for  allocation  later  in  the  fishing  season 
on  the  basis  of  domestic  need.  Unless 
specifically  withheld  by  the  National 
Marine  Fisheries  Service  Alaska 
Regional  Director,  acting  with  the  advice 
of  the  North  Pacific  Council,  up  to  25 
percent  of  the  reserve  of  each  species 
can  be  released  to  TALFF  every  two 
months,  beginning  with  the  end  of  the 
second  month  of  the  fishing  year.  The 
Council  determined  initial  TALFFs  for 
each  species  by  subtracting  the  sum  of 
domestic  allowable  harvest  and  reserve 
from  optimum  yield. 

Additional  management  measures 
selected  by  the  Coimcil  included 
statistical  reporting  requirements,  and 
permit  requirements  and  area  closures 
for  foreign  fishing  vessels. 

(C)  Areas  Closed  to  Foreign  Fishing — 
The  Council  considered  several  area 
closure  alternatives  applicable  to 
foreign  fishing  fleets.  These  areas  cover 
the  “Winter  Halibut-savings  areas,”  the 
Petrel  Bank,  and  fishing  grounds  off  the 
western  portions  of  the  Aleutian  Islands. 
If  we  allowed  foreign  fishing  in  these 
areas  during  the  specified  lime  periods, 
there  would  be  a  continuation  of 
incidental  halibut  catches.  Although 
these  areas  are  known  to  contain  large 
concentrations  of  juvenile  halibut,  we 
are  unable  to  quantify  the  halibut  yield 
losses. 


Public  comment  on  the  proposed 
regulations  and  the  draft  environmental 
impact  statement  raised  new  issues 
which  forced  the  Council  to  reassess  the 
impacts  of  the  management  measures  on 
the  environment  and  user  groups  in  the 
fishery.  This  has  caused  at  least  a  1-year 
delay  in  the  implementation  of  the  FMP. 
The  PMP,  therefore,  has  been  extended 
through  the  1981  fishing  season  to 
prevent  overfishing  by  foreign  nations. 
An  amendment  to  the  original  FMP  has 
been  proposed  by  the  Council  which 
updates  the  specifications  of  OY, 
Domestic  Annual  Harvest  (DAH),  and 
TALFF  on  the  basis  of  current  ecological 
and  economic  conditions  in  the  fishery. 

Summary  of  Benefits 

Sectors  Affected:  U.S.  commercial 

fishing  and  processing  in  Alaska; 

exporting  of  groundfish;  consumers  of 

groundfish;  and  the  general  public. 

The  optimun  yield  of  1,559,226  mt  set 
by  the  1980  FMP  represents  an  increase 
of  133,156  mt  over  the  OY  of  1,426,070  mt 
•  specified  in  the  1979  PMP.  There  were 
also  increases  in  the  domestic  allowable 
harvest  (46,100  mt),  reserves  (71,224  mt), 
and  the  TALFF  (15,832  mt).  We  have 
estimated  that  foreign  nations  could  pay 
$21  million  in  vessel  and  privilege  fees 
to  fish  in  the  Bering  Sea/Aleutian  Island 
area  in  1981. 

At  present,  there  is  insufficient 
information  to  quantify  the  economic 
effects  of  this  FMP  on  U.S.  fishermen 
and  processors.  Projections  of  domestic 
catches  are  not  reliable  for  the  fishery 
because  there  has  been  only  a  limited 
amount  of  effort  directed  at  the 
harvesting  of  groundfish  by  U.S. 
fishermen  in  the  Bering  Sea/Aleutian 
Island  area.  However,  the  preferential 
U.S.  allocation  of  groundfish  allows 
opportunity  for  expansion  of  U.S. 
harvests  as  rapidly  as  the  private  sector 
is  willing  to  invest  in  the  fishery.  The 
U.S.  allocation  will  permit  the  continued 
harvest  of  groundfish,  which  are  used  as 
crab  bait,  as  well  as  the  implementation 
of  pilot  projects  for  food  fish  production. 
If  these  projects  are  successful,  there 
may  be  an  opportunity  for  expansion  of 
U.S.  exports  of  seafood  products. 

We  also  expect  economic  benefits 
from  the  rebuilding  of  stocks  to  levels  of 
high  abundance  or  to  MSY  levels.  There 
are  potential  reductions  in  the  cost  of 
harvesting  fish  because  of  larger  CPUE 
(i.e.,  greater  productivity).  Additionally, 
there  is  a  strong  consumer  demand  for 
halibut  products.  A  rebuilt  stock,  under 
proper  management,  will  enable  the 
catch  of  the  fishery  to  expand  and 
increase  the  supply  of  halibut  for  the 
U.S.  consumer. 
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A  biological  benefit  of  rebuilding 
depleted  fish  stocks  is  the  maintenance 
of  a  large  amount  of  genetic  variability 
in  the  stock  to  increase  its  chances  of 
adapting  to  changes  in  the  environment. 
Also,  there  is  the  benefit  of  stabilizing 
the  fishable  population  to  reduce  the 
likelihood  of  sharp  yearly  variations  in 
the  harvest. 

Summary  of  Costs 

Sectors  Affected:  The  State  of  Alaska: 

the  Federal  Government;  and  the 

Departments  of  Commerce,  State,  and 

Transportation. 

We  project  the  total  annual  cost  of 
implementing  the  FMP  at  $5,574,000  (in 
1979  dollars).  Of  this  total,  the  cost  of 
the  foreign  fishery  observer  program  of 
$370,000  will  be  reimbursed  to  the  U.S. 
Treasury  by  foreign  governments.  The 
remaining  $5,204,000  is  divided  among 
the  National  Oceanic  and  Atmospheric 
Administration  ($493,000)  for 
administrative  and  data  collection  costs, 
the  State  of  Alaska  ($11,000)  for  data 
collection  costs,  and  the  Coast  Guard 
($4.7  million)  for  ship  and  aerial  patrols. 

Related  Regulations  and  Actions 

Internal:  Provisions  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  §  1361  et  seq.)  have  a  bearing  on 
this  FMP  through  restrictions  on  killing 
or  harvesting  seals  and  sea  lions  (50 
CFR  Part  216),  which  may  prey  on  fish 
already  captured  in  nets.  The  FMP  for 
Groundfish  in  the  Gulf  of  Alaska  (43  FR 
17242,  April  22, 1978)  has  implementing 
regulations  designed  to  minimize  the 
incidental  catch  of  halibut.  In  addition, 
the  Convention  for  the  Preservation  of 
the  Halibut  Fishery  of  the  North  Pacific 
Ocean  and  Bering  Sea  (5  UST  5)  controls 
the  directed  catch  of  halibut. 

External:  The  Alaska  Department  of 
Fish  and  Game  and  the  Alaska  Limited 
Entry  Commission  issue  regulations 
which  control  the  harvest  of  fishery 
resources  in  State  territorial  waters  (0  to 
3  miles)  off  the  coast  of  Alaska. 

Active  Government  Collaboration 

We  requested  comments  on  this  FMP 
from  the  Environmental  Protection 
Agency;  the  Marine  Mammal 
Commission;  the  Departments  of 
Agriculture,  Interior,  State,  and 
Transportation;  and  several  State 
governments. 

Timetable 

Final  Rule — Summer  1981. 

Final  Rule  Effective — Fall  1981. 

Regulatory  Flexibility  Analysis — 
None.  ; 


Available  Documents 

NPRM — 44  FR  66356,  November  19, 
1979. 

The  Draft  Environmental  Impact 
Statement  and  Fishery  Management 
Plan  for  the  Groundfish  Fishery  in  the 
Bering  Sea/Aleutian  Island  area. 

Draft  Regulatory  Analysis  for  the 
FMP. 

Public  Comments. 

Amendment  No.  1  to  the  FMP. 

Amendment  No.  2  to  the  FMP. 

Trawl  and  Herring  Gillnet  Fishing  in 
the  Eastern  Bering  Sea — Preliminary 
Fishery  Management  Plan. 

All  documents  are  available  for 
review  at  the  National  Marine  Fisheries 
Service,  Office  of  Resource 
Conservation  and  Management,  Plan 
Review  Division,  3300  Whitehaven 
Street,  Washington,  DC  20235. 

Agency  Contact 

Robert  A.  Siegel,  Staff  Economist 

National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service 
Plan  Review  Division,  F/CM6 

Washington,  DC  20235 

(202)  634-7449 


DOC-NOAA 

Regulations  on  the  Mining  of  Deep 
Seabed  Hard  Mineral  Resources  (15 
CFR  Part  970) 

Legal  Authority 

Deep  Seabed  Hard  Mineral  Resources 
Act,  30  U.S.C.  §  1401  et  seq. 

Reason  for  Induding  This  Entry 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
includes  these  proposed  regulations 
because  they  may  create  a  major  impact 
on  the  economy  by  providing  a  legal 
system  under  which  seabed  mining  by 
U.S.  citizens  may  proceed.  The  proposed 
rules  will  have  an  integral  relationship 
to  the  regulations  of  certain  other 
programs  and  agencies,  and  they  also 
may  have  significant  public  interest. 

Statement  of  Problem 

Pursuant  to  the  Deep  Seabed  Hard 
Mineral  Resources  Act,  the  deep  seabed 
hard  minerals  mining  industry  will  be 
engaging  in  exploration  authorized  by 
NOAA  until  at  least  January  1988,  at 
which  time  it  may  begin  commercial 
recovery  operations  under  permits 
issued  by  NOAA.  The  industry  will  be 
mining  from  the  deep  seabed  nodules 
that  include  one  or  more  minerals,  at 
least  one  of  which  contains  manganese, 
nickel,  cobalt,  or  copper.  The  industry  is 
in  a  formative  stage,  and  the  engineering 
and  equipment  requirements  for  mining 


at  the  necessary  tremendous  depths 
(approximately  15,000  feet)  will 
necessitate  very  substantial  investments 
by  the  mining  industry.  It  is  estimated 
that  over  $1  bUlion  ultimately  must  be 
invested  for  each  mining  system, 
including  processing  facilities.  Five 
international  consortia  are  now  engaged 
in  seabed  mining  exploration  and 
development  efforts,  and  nine  United 
States  companies  are  participants  in 
four  of  these. 

The  significance  to  the  United  States 
of  such  mining  is  apparent  from  the  fart 
that  this  country  must  rely  almost 
entirely  on  imports  to  meet  its  needs  for 
manganese  (approximately  98  percent), 
cobalt  (approximately  98  percent),  and 
nickel  (approximately  75  percent),  which 
are  necessary  for  the  production  of  steel 
and  other  alloys.  Because  of , the 
increasing  domestic  needs  and  other 
export  opportunities  of  present 
suppliers,  the  United  States  cannot 
count  on  a  continued  supply  of  imports 
of  all  of  these  metals.  Thus,  the  future 
supply  of  such  metals  is  not  as  reliable 
as  it  should  be,  considering  their 
significance  to  the  needs  of  the  Nation. 

The  mining  of  such  nodules  from  the 
deep  seabed  has  been  a  major  issue  in 
the  present  discussions  at  the  U.N. 
Gonference  on  the  Law  of  the  Sea.  In  the 
face  of  the  uncertainties  created  by  the 
Law  of  the  Sea  negotiations  with  respect 
to  the  legal  status  of  potential  miners, 
and  their  priority  of  rights  to  pursue 
mining  in  specific  areas  of  the  sea  floor, 
U.S.  companies  determined  that  they 
could  no  longer  proceed  with  their 
mining  activities,  in  the  absence  of 
domestic  legislation  authorizing  mining, 
due  to  their  inability  to  obtain  the 
commitment  of  the  substantial  financial 
resources  needed  for  such  efforts. 

In  response  to  this  situation.  Congress 
passed  domestic  legislation  to  establish 
a  legal  structure  pursuant  to  which  U.S. 
miners  could  proceed  with  their  efforts, 
pending  the  conclusion  of  an  acceptable 
Law  of  the  Sea  treaty.  On  June  28, 1980, 
P.L.  96-283,  the  Deep  Seabed  Hard 
Mineral  Resources  Act  (the  Act), 
became  law.  It  establishes  an  interim 
program  to  regulate  exploration  for  and 
commercial  recovery  of  seabed  minerals 
by  U.S.  citizens;  encourages  the 
successful  conclusion  of  a  Law  of  the 
Sea  treaty  that  will  assure,  among  other 
things,  nondiscriminatory  access  to 
seabed  minerals  for  all  nations; 
establishes  an  international  revenue¬ 
sharing  fund:  accelerates  NOAA’s 
seabed  mining  environmental 
assessment  program;  encourages  the 
conservation  of  seabed  mineral 
resources:  protects  the  environment; 
promotes  safety  of  life  and  property  at 


Federal  Register  /  Vol.  46,  No.  125  /  Tuesday,  June  30, 1981  /  Calendar  of  Federal  Regs. 


34037 


sea;  and  encourages  the  continued 
development  of  necessary  seabed 
mining  technology.  The  Act  requires 
NOAA  to  promulgate  implementing 
regulations,  which  will  govern  the 
issuance  by  NOAA  of  exploration 
licenses  and.  eventually,  commercial 
recovery  permits  for  industry.  As 
required  by  the  Act,  NOAA  issued,  on 
March  24, 1981,  proposed  regulations  for 
the  issuance  of  exploration  licenses  (46 
FR  18448).  Final  regulations  are 
scheduled  for  issuance  in  September 
1981. 

Aside  from  the  Act’s  requirement  to 
promulgate  these  regulations,  the 
consequences  of  not  responding  to  the 
above  problem  would  have  been  the 
continued  uncertainty  for  potential  U.S. 
miners  with  respect  to  their  legal  ability 
to  rely  on  returns  on  their  deep  seabed 
mining  investments.  This  uncertainty 
probably  would  have  led  to  a  halt  in  the 
development  of  such  industry,  which  in 
turn  would  mean  the  continued  U.S. 
dependence  for  the  important  metals  on 
potentially  unreliable  foreign  sources,  at 
the  same  or  increased  levels. 

Alternatives  Under  Consideration 

NOAA  has  prepared  a  preliminary 
Regulatory  Impact  Analysis  on  these 
regulations  pursuant  to  E.0. 12291,  and 
an  initial  Regulatory  Flexibility  Analysis 
pursuant  to  the  Regulatory  Flexibility 
Act.  As  part  of  this  analysis,  NOAA  has 
considered  alternative  regulatory 
approaches.  NOAA  has  relied  on  certain 
innovative  techniques  to  allow  more 
flexibility  to  individual  miners  while 
still  accomplishing  the  purposes  and 
requirements  of  the  statute. 

'The  regulations  address  eleven  major 
issues  concerning  which  NOAA  has 
discretion  in  implementing  the  Act. 
These  issues  are: 

(1)  The  extent  of  information  needed 
to  determine  the  applicant’s  financial 
responsibility  to  engage  in  the  proposed 
exploration. 

(2)  The  extent  of  information  needed 
to  determine  the  applicant’s 
technological  capability  to  undertake 
the  proposed  exploration. 

(3)  The  information  specified  for  an 
applicant  to  include  in  its  exploration 
plan. 

(4)  The  extent  of  information  or 
analysis  to  require  on,  and  use  as  a 
basis  for  evaluating  potential 
environmental  effects  from,  exploration 
activities. 

(5)  Criteria  and  procedures  for 
resolving  overlapping  applications  by 
explorers  who  began  activity  before  the 
Act  was  passed. 

(6)  Criteria  for  evaluating  the 
proposed  size  and  location  of  an 
exploration  area. 


(7)  Criteria  for  resolving  potential 
conflicts  on  uses  of  the  high  seas  and 
other  international  conflicts. 

(8)  Criteria  for  determining  whether 
there  are  undue  threats  to  the  safety  of 
life  and  property  at  sea. 

(9)  Criteria  for  terms,  conditions,  and 
restrictions  to  be  included  in  a  license 
for  the  purpose  of  ensuring  diligent  or 
persevering  implementation  of  the 
licensee’s  exploration  plan. 

(10)  Requirements  in  the  form  of 
license  terms,  conditions,  and 
restrictions  relative  to  environmental 
impact  monitoring  and  mitigation 
measures. 

(11)  Provisions  for  terms,  conditions, 
and  restrictions  in  licenses  to  avoid 
waste  during  mining  and  to  allow  the 
opportunity  for  future  recov'ery  of  the 
unrecovered  balance  of  nodules. 

In  order  to  benefit  the  decisionmaking 
process  in  developing  the  regulations, 
NOAA  has  identified  and  considered 
three  alternative  regulatory  approaches. 
These  are: 

,  (1)  fixed  regulations: 

(2)  flexible  regulations  preceding 
license  issuance;  and 

(3)  flexible  regulations  both  preceding 
and  following  license  issuance. 

The  first  alternative  approach 
provides  the  benefit  of  maximum 
predictability  or  certainty  derived  from 
minimum  discretion  or  variation  on  the 
part  of  the  Agency.  However,  NOAA 
also  concluded  that  in  most  cases  this 
benefit  would  be  outweighed  by  the 
resulting  lack  of  flexibility  which  is 
needed  for  this  evolving  industry.  The 
specificity  and  certainty  of  this 
alternative  can  be  provided  and  is 
appropriate,  for  instance,  with  respect  to 
major  issue  number  8  above  (safety  of 
life  and  property  at  sea),  because 
NOAA  can  address  this  issue  by 
specifying  adherence  to  vessel 
inspection  and  certification 
requirements  of  the  U.S.  Coast  Guard. 
Thus,  there  would  be  no  costs  to  seabed 
miners  above  those  required  for  other 
vessel  operations.  In  addition,  we  have 
selected  a  fixed  approach  for  the 
procedural  provisions  in  the  regulaflons, 
to  conform  to  the  Act  where  applicable 
and  also  to  provide  the  certainty  for 
which  procedures  are  intended. 

The  second  alternative  provides  for 
more  of  a  performance  standard 
approach,  by  setting  forth  the  necessary 
requirements  but  allowing  applicants 
discretion  in  how  they  are  to  be  met. 
This  approach  has  been  selected  for 
those  issues  which  must  be  addressed 
by  the  time  a  license  is  issued.  It 
provides  the  opportunity  for  innovation 
by  potential  miners  by  allowing  the 
miners  and  NOAA  to  take  account  of 
the  individual  approaches  and 


circumstances  of  each  company,  while 
allowing  the  certainty  of  resolving  the 
issue  by  the  time  the  license  is  granted. 
Innovation  in  such  areas  as  the 
development  of  mining  techniques  and 
equipment  is  necessary  to  meet  the 
statutory  purpose  of  encouraging  the 
developnjent  of  deep  seabed  mining 
technology.  This  approach  has  been 
selected  for  major  issues  number  1,  2.  3. 

5,  and  6  above. 

The  third  alternative  approach  has 
been  selected  for  those  issues  for  which 
-the  Act  allows  NOAA  to  continue  its 
review  and  consideration  after  a  license 
has  been  issued.  This  approach  provides 
the  benefit  of  flexible  guidance  to 
applicants  for  the  issuance  of  a  license, 
like  the  second  alternative,  yet  allows 
the  additional  benefit  of  not  imposing 
undue  requirements  on  an  applicant  and 
NOAA,  when  requirements  are 
unnecessary  for  agency  determinations 
prior  to  the  issuance  of  a  license.  For 
example,  with  respect  to  issue  number  4 
(relating  to  required  information  or 
analysis  on  environmental  effects), 
preliminary  information  does  not 
indicate  likely  significant  environmental 
effects  from  seabed  mining  exploration 
activities.  The  use  of  the  third  approach 
allows  the  issuance  of  a  license  initially, 
with  greater  reliance  on  subsequent 
monitoring  to  verify  preliminary 
conclusions  on  the  environmental 
effects  of  exploration.  This  approach 
has  been  selected  for  major  issues 
number  4,  7,  9, 10,  and  11  above,  which 
is  also  consistent  with  the  requirements 
of  the  Act. 

Summary  of  Benefits 

Sectors  Affected:  Mining  of  copper 

ores  and  ferroalloy  ores,  except 

vanadium;  metal  mining  services; 

primary  metal  industries;  and  the 

general  public. 

Generally,  the  benefits  from  these 
regulations  will  relate  to  the  initiation  of 
a  more  certain  legal  structure  within 
which  deep  seabed  mining  may  proceed. 
Yet  mining  will  proceed  in  a  responsible 
manner  with  respect  to  concerns  such  as 
environmental  effects  and  rational 
development  of  the  resources.  These 
efforts  in  turn  will  lead  to  a  more  stable 
source  to  the  United  States  of  important 
metals  such  as  cobalt,  manganese, 
nickel,  and  copper.  Furthermore,  a 
greater  demand  for  products  from  these 
metals  ultimately  can  provide  a  variety 
of  employment.  There  also  should  be  a 
positive  effect  on  the  U.S.  balance  of 
payments.  NOAA  also  further  assumes 
that  those  companies  will  realize  a 
reasonable  profit  from  their  future 
commercial  recovery  efforts. 
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Summary  of  Costs 

Sectors  Affected:  Mining  copper  ores 

and  ferroalloy  ores,  except  vanadium; 

metal  mining  services:  primary  metal 

industries;  and  NOAA. 

Due  to  the  fact  that  the  deep  seabed 
mining  industry  is  just  developing, 
NOAA’s  investigation  of  costs  is 
preliminary.  Currently,  it  appears  that 
the  primary  costs  which  would  be 
incurred  are  the  costs  to  NOAA  to 
establish  a  legal  foundation  conducive 
to  seabed  mining  and  the  costs  to  the 
private  sector  from  the  license 
application  and  reporting  requirements. 
Although  the  cost  estimates  are  general 
and  preliminary,  NOAA  has  concluded 
that  the  cost  of  compliance  with  such 
requirements  should  be  negligible  when 
compared  with  a  miner's  substantial 
overall  exploration  costs.  Furthermore, 
NOAA  envisions  that  the  information 
needed  is  not  significantly  greater  than 
a  company  in  this  Held  would  generate 
for  its  own  planning  and  operations. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  Pursuant  to  the  Act,  the 
Coast  Guard  will  provide  NOAA  with 
necessary  license  conditions  for  seabed 
miners  in  order  to  meet  the  statute’s 
requirement  pertaining  to  avoiding 
inordinate  threat  to  the  safety  of  life  and 
property  at  sea.  The  Act  provides  that 
the  Coast  Guard  will  have  the  exclusive 
responsibility  for  enforcement  measures 
which  affect  the  safety  of  life  and 
property  at  sea,  and  may  assist  NOAA 
in  the  enforcement  of  the  provisions  of 
the  statute.  Furthermore,  the  Act 
specifies  that  any  discharge  of  a 
pollutant  from  a  mining  vessel  or  other 
floating  craft  will  be  subject  to  the  Clean 
Water  Act  and  thus  require  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  from  the  Environmental 
Protection  Agency  (EPA). 

Active  Government  Collaboration 

NOAA  already  has  initiated 
preliminary  discussions  with  the 
Environmental  Protection  Agency  and 
the  Coast  Guard  with  respect  to  their 
authorities  discussed  above.  NOAA  has 
sought  to  facilitate  Federal  decisions 
related  to  seabed  mining  and  to  reduce 
duplication  by  specifying  in  its  proposed 
regulations  information  needed  for  both 
Coast  Guard  vessel  inspection 
requirements  and  EPA  NPDES  permits. 
Furthermore,  NOAA  has  coordinated 
information  requirements  with  the 
Department  of  Justice  and  the  Federal 
Trade  Commission,  which  under  the 
statute  are  to  conduct  antitrust  reviews 
of  seabed  mining  applications.  NOAA 
also  has  initiated  discussions  with  the 


Department  of  State,  which  has 
specified  functions  under  the  statute 
relating  to  NOAA's  designation  of 
reciprocating  foreign  states  (the 
recognition  of  other  nations’  programs, 
referenced  above).  NOAA  intends  to 
continue  to  coordinate  these  functions  in 
the  most  effective  and  efficient  manner 
possible. 

In  addition  to  preliminary  discussions 
with  the  above  agencies,  NOAA  has 
initiated  discussions  with  other  agencies 
with  expertise  concerning  or  jurisdiction 
over  any  aspect  of  the  recovery  or 
processing  of  deep  seabed  hard  mineral 
resources.  Thus,  NOAA  has  initiated 
discussions  with  the  Gorps  of  Engineers 
to  assist  and  coordinate  with  that 
agency  in  planning  for  the  impact  of 
onshore  processing  of  deep  seabed 
nodules  under  future  commercial 
recovery  permits.  NOAA  has  also 
discussed  the  potential  implications  of 
the  statute  with  the  Maritime 
Administration,  which  may  receive 
requests  for  financial  assistance  for 
mining-related  vessels.  NOAA  has 
undertaken  joint  studies  pertaining  to 
processing  waste  disposal  with  EPA  and 
the  Bureau  of  Mines  of  the  Department 
of  the  Interior. 

In  addition  to  coordination  at  the 
Federal  level,  NOAA  has  sponsored 
studies  of  the  Federal,  State,  and  local 
laws  which  would  affect  the  possible 
siting  of  a  seabed  mining  processing 
plant  on  the  west  coast  of  the  United 
States  (“An  Analysis  of  Applicable  Law 
Gonceming  Seabed  Mineral  Processing 
in  California,  Washington,  Oregon  and 
Alaska,’’  Nossaman,  Krueger,  and 
Marsh]  and  on  the  Gulf  Coast  (contract 
still  in  process],  NOAA  also  is 
conducting  public  hearings  on  the  West 
Coast  and  in  Hawaii,  and  has  initiated 
discussions  with  interested 
governmental  representatives,  in 
preparation  for  the  onshore  effects  of 
commercial  scale  mining  due  to 
transportation  and  processing  activities. 

Timetable 

Public  Comment  Period — Comment 
period  on  NPRM  ends  May  29, 1981. 

Final  Rules — September  1981. 

Final  Rules  Effective — October  1981. 

Available  Documents 

ANPRM— 45  FR  49953,  July  28, 1980. 

A  preliminary  discussion  paper  on  the 
regulations  which  NOAA  made 
available  to  the  public  in  November 
1980. 

NPRM— 46  FR  18448,  March  24, 1981. 

Preliminary  Regulatory  Impact 
Analysis  and  initial  Regulatory 
Flexibility  Analysis. 

Draft  Programmatic  Environmental 
Impact  Statement. 


Record  of  public  hearings  held  in 
Honolulu  (April  24, 1981],  San  Francisco 
(April  28, 1981],  and  Washington.  DC 
(May  8, 1981]. 

Information  on  the  availability  of 
these  documents  may  be  obtained  from 
the  Agency  Contact  below. 

Agency  Contact 
James  P.  Lawless 

Office  of  Ocean  Minerals  and  Energy 
National  Oceanic  and  Atmospheric 
Administration 
Department  of  Commerce 
Room  410,  Page  1  Building 
2001  Wisconsin  Avenue,  N.W. 
Washington,  DC  20235 
(202]  653-8257 


DEPARTMENT  OF  THE  INTERIOR 

Heritage  Conservation  and  Recreation 
Service 

Uniform  Rules  and  Regulations  for  the 
Protection  and  Conservation  of 
Archaeoiogical  Resources  Located  on 
Public  and  Indian  Lands  (36  CFR  1215) 

Legal  Authority 

The  Archaeological  Resources 
Protection  Act  of  1979, 16  U.S.C.  §  470 
aa-11. 

Reason  for  Including  This  Entry 

The  Department  of  the  Interior  (DOI] 
believes  these  rules  and  regulations  are 
important  because  they  will  significantly 
affect  many  archaeological 
investigations  conducted  on  public  and 
Indian  lands  by  providing  an  equitable 
decisionmaking  process  within  the 
permitting  procedure  and  thereby 
ensuring  greater  accountability  among 
Federal  agencies.  Furthermore,  the 
regulations  will  improve  the 
management  of  archaeological 
resources,  detail  procedures  for  civil 
penalties,  and  benefit  authorized  users 
by  reducing  or  eliminating  procedural 
differences  within  and  among  agencies 

Statement  of  Problem 

In  the  past,  the  administration  of  the 
American  Antiquities  Act  of  1906  (Public 
Law  59-209;  16  U.S.C.  §§  431-433]  was 
subjected  to  legal  challenges  in  the 
courts.  The  challenges  were  based  on 
the  statute’s  vagueness,  resulting  from 
its  failure  to  inform  the  public  in  lay 
terms  of  what  constitutes  an  “object  of 
antiquity.’’  Consequently,  the  criminal 
sanctions  of  this  statute  were  easily 
avoided  by  those  individuals  who  were 
destroying,  excavating,  and  removing 
objects  of  antiquity  without 
authorization  from  federally  owned  or 
controlled  lands.  In  addition,  P.L.  59-209 
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did  not  foster  cooperation  from  all 
segments  of  society  to  protect  and 
conserve  such  resources,  for  its  focus 
was  directed  toward  institutionally 
initiated  research  only.  By  1974,  it 
became  obvious  that  the  permitting 
sections  of  the  Act  were  outdated 
because  they  did  not  provide  adequate 
criminal  penalties  for  violations. 

As  a  result  of  the  above,  the  Congress 
enacted  the  Archaeological  Resources 
Protection  Act  of  1979  (P.L.  96-95), 
which  provides  adequate  criminal 
penalties,  clear  definitions,  new  civil 
penalties,  and  the  promotion  of  greater 
public  involvement  in  the 
decisionmaking  process  connected  with 
the  permitting  procedure.  This  new  law 
is  administered  by  the  Heritage 
Conservation  and  Recreation  Service 
(HCRS),  as  is  P.L.  59-209,  on  behalf  of 
the  Secretary  of  the  Interior.  Although 
HCRS  exercises  overall  program  policy 
direction,  each  land-managing  bureau  of 
the  Department  is  responsible  for  fleld- 
level  program  operations  on  those  lands 
under  its  immediate  jurisdiction.  This 
statute  also  applies  to  all  Interior  land¬ 
managing  bureaus,  the  Departments  of 
Defense  and  Agriculture,  the  Tennessee 
Valley  Authority,  and  all  other 
independent  land-managing  or  holding 
agencies  of  the  Federal  Government. 

On  Indian  lands,  the  specific 
individual  Indian  land  owner  or  the 
recognized  Indian  tribal  authority  with 
jurisdiction  over  such  lands  owns  the 
archaeological  resources  located  - 
thereon.  Such  lands  are  administered 
jointly  by  the  Bureau  of  Indian  Affairs 
and  the  appropriate  tribal  authority. 

These  regulations  establish 
procedures  for  enforcing  the  Act.  The 
regulations  will  place  limitations  on  the 
use  of  archaeological  resources  located 
on  all  public  and  Indian  lands.  The  rule 
will  include  a  systematic  permitting 
procedure,  an  appeals  process  for 
parties  denied  permits,  and  a  procedural 
approach  for  civil  penalties  imposed  by 
the  Secretary  of  the  Interior  and  the 
other  major  Federal  land  managers  for 
those  persons  who  violate  the  statute  in 
a  noncriminal  manner.  This  approach 
leaves  a  measure  of  Secretarial 
discretion  in  educating  the  public  rather 
than  using  only  criminal  sanctions  as 
the  single  effective  deterrent  to  resource 
degradation. 

These  regulations  seek  Federal-wide 
uniformity  in  program  administration 
and  management  policy  direction.  The 
Department  of  the  Interior,  as  the  lead 
Federal  agency  in  the  field  of  historic 
preservation,  seeks  to  provide  national 
leadership  in  this  effort  through  the 
administration  of  the  Federal 
Antiquities  Program  by  the 
’  Departmental  Consulting  Archaeologist. 


The  regulations  will  have  a  direct 
impact  on  the  activities  of  collectors, 
treasure  hunters,  and  other  users  of  the 
public  domain.  These  rules  will  also 
have  a  direct  impact  upon  the  activities 
of  professional  archaeologists 
undertaking  either  institutionally 
initiated  field  research  investigations  or 
work  directly  related  to  survey, 
clearance,  and  mitigation  investigations 
for  energy  projects.  These  regulations 
will  also  create  new  opportunities  for 
the  Native  American  community, 
resulting  in  its  direct  authority  to 
provide  protection  for  resources  that 
form  a  part  of  their  immediate  cultural 
heritage. 

The  Departmental  Consulting 
Archaeologist  or  his/her  duly  authorized 
representative,  on  behalf  of  the 
Secretary,  either  issues  or  denies 
permits  for  archaeological  investigations 
after  completion  of  an  institutional  and 
professional  review  process  in  response 
to  each  application  received. 
Applications  are  received  from  potential 
permittees  and  placed  within  a 
comprehensive  review  system  which 
includes  internal  review,  and  review  by 
the  affected  land  managing  bureau, 
scholars  who  are  familiar  with  the 
archaeology  of  the  proposed  land  area, 
and  representatives  of  the  appropriate 
Native  American  community.  The 
review  system  constitutes  a  formal 
analysis  of  the  applicant’s  ability  to 
undertake  the  work,  provide  adequate 
curatorial  facilities  for  the 
archaeological  resources  recovered,  and 
meet  several  other  requirements  which 
demand  professional  objectivity  by  the 
Federal  Government.  Permits  are 
normally  issued  within  4  to  6  weeks 
after  an  application  is  received.  In 
addition,  HCRS  may  impose  an 
emergency  permitting  procedure  when 
specific  archaeological  resources  are  in 
immediate  danger  from  natural  or 
manmade  terrain-altering  activities,  or 
when  such  investigations  may  delay 
energy-related  projects  if  not  allowed  to 
commence  immediately. 

Today,  the  success  of  many  small 
professional  archaeological  businesses 
and  the  livelihood  of  thousands  of 
employees  depends  upon  responsible 
and  objective  review. 

Therefore,  the  Federal  Antiquities 
Program  is  one  of  the  few  centralized 
programs  to  maintain  uniform  policy 
direction  within  the  Department  of  the 
Interior  and  to  ensure  full  professional 
accountability  within  the  permitting 
authority. 

Alternatives  Under  Consideration 

The  Department  considered  several 
alternatives  to  this  proposal: 


(A)  No  rules  and  regulations  to 
implement  the  legislation.  This 
alternative  was  rejected,  for  the  Act 
requires  at  least  two  levels  of 
rulemaking  to  occur:  (1)  interagency 
uniform  regulations  as  required  in 

§  10(a)  of  the  Act;  and  (2)  departmental 
or  independent  agency  regulations 
directly  oriented  to  the  individual 
mission  of  each,  as  required  in  §  10(b)  of 
the  Act. 

(B)  Implementation  through  voluntary 
compliance  guidelines.  This  alternative 
would  not  have  the  binding  force  of 
rulemaking  and  would  be  contrary  to 
Congressional  intent,  and  was  therefore 
rejected. 

(C)  More  restrictive  definition  of 
“archaeological  resource,”  which  would 
exclude  bottles,  bullets,  coins,  or  other 
collector  items  of  non-Native  American 
manufacture.  This  alternative  was 
rejected  because  it  was  not  viewed  as 
consistent  with  the  broad  purpose  of  the 
Act  to  protect  and  conserve  the  Nation's 
archaeological  resources  and  sites.  The 
field  of  archaeology  is  not  confined  to 
the  study  of  prehistoric  Indian  cultural 
remains.  Much  of  this  Nation's  cultural 
heritage  is  of  non-Indian  origin  and  can 
ije  the  object  of  archaeological  inquiry. 
Even  common  collector’s  items  such  as 
bottles  and  coins  can  be  of  great  value 
in  establishing  the  age  of  associated 
materials,  demonstrating  cultural 
contact,  or  determining  the  function  of  a 
site.  In  order  to  preserve  such  value, 
blanket  exclusion  of  such  items  was 
rejected  in  favor  of  a  deBnition  which 
provides  a  test  for  determining  whether 
items  have  archaeological  value. 

Summary  of  Benefits 

Sectors  Affected:  Federal  land 
managers  (including  the  Departments 
of  the  Interior,  Defense,  and 
Agriculture;  the  Tennessee  Valley 
Authority;  and  all  other  independent 
land-managing  or  holding  agencies  of 
the  Federal  Government);  professional 
archaeologists,  particularly  small 
•  professional  archaeological  firms; 
Native  Americans;  the  general  public; 
and  public  and  Indian  lands 
throughout  the  United  States 
(approximately  800  million  acres), 
with  major  emphasis  in  the  13 
Western  States  where  the  majority  of 
such  lands  are  located. 

The  major  benefit  of  the  proposed 
rules  will  be  to  inform  the  public  of  what 
is  expected  of  them,  and  to  clarify 
obligations  of  the  Federal  land  managers 
to  the  public.  The  general  public  will 
benefit  from  increased  knowledge  of 
important  cultural  resources  and 
availability  of  those  resources  for 
educational  purposes.  Archaeological 
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research  benefits  because  the  program 
procedures  are  simpler  to  understand, 
and  thereby  inform  the  public  in  a  clear, 
concise  manner  while  affording  a 
systematic  and  equitable  permitting 
procedure  for  legitimate  field 
investigations.  Professional 
archaeologists  will  be  affected, 
particularly  small  professional 
archaeological  firms  to  which  permitting 
delays  are  financially  burdensome. 

These  firms  will  benefit  from  the 
appeals  process  in  cases  of  permit 
denial  and  from  the  general  streamlining 
of  the  permitting  process,  especially  in 
cases  of  energy  related  projects.  The 
Native  American  community  also 
benefits  greatly  because  these 
regulations  provide  greater  control  of 
archaeological  resources  to  the  Indian 
landowners,  and  afford  all  Indian  tribes 
an  opportunity  to  provide  comment  on 
all  undertakings  proposed  to  occur  on 
non-Indian  public  lands  which  may  be 
their  former  traditional  tribal  lands. 

This  rule  also  clarifies  the 
enforcement  procedures  of  each  land¬ 
managing  bureau  of  the  Department. 

The  most  important  single  benefit  to  the 
public  in  this  rule  lies  in  its  implicit 
intent  to  foster  greater  and  improved 
involvement  and  cooperation  among  the 
professional  archaeological  community. 
Native  Americans,  and  collectors 
nationwide. 

The  Department  of  the  Interior 
strongly  believes  one  of  the  most 
important  aspects  of  the  Archaeological 
Resources  Protection  Act  and  its 
regulations  lie  in  their  authority  to  bring 
about  a  greater  national  sensitivity  for 
the  protection  and  conservation  of 
archaeological  resources.  Because  this 
program  will  increase  public  awareness, 
the  Interior  Department  is  confident  that 
it  will  help  to  enhance  and  safeguard 
that  which  remains  of  our  national 
patrimony  as  represented  by  the 
tangible  remains  of  man's  prehistory 
and  history  in  the  United  States. 

Summary  of  Costs 

Sectors  Affected:  Federal  land 

managers. 

It  is  difficult  to  provide  reliable 
estimates  for  the  direct  and  indirect 
costs  of  the  regulations  to  the  sectors 
they  affect.  However,  we  anticipate  only 
minimal  costs.  Increases  will  occur  in 
the  costs  to  the  Federal  Government  of 
administering  the  Federal  Antiquities 
Program,  especially  through  policy 
direction  at  the  national  level  by  the 
Office  of  the  Departmental  Consulting 
Archaeologist  on  behalf  of  ihe  Secretary 
of  the  Interior.  Beyond  costs  incurred  for 
overall  program  management  and  policy 
direction  through  the  Federal  Antiquities 


Program,  responsibilities  at  the  national 
level  also  include  initial  costs  for 
coordination  with  Native  Americans  in 
constructing  a  centralized  registry  of 
interested  Native  Americans  for 
application  consultation  purposes;  a 
classified  listing  of  sites  that  are 
significant  to  Native  Americans  for 
religious  and  cultural  purposes; 
leadership  in  constructing  departmental 
regulations;  policy  for  the  disposition  of 
collection  and  exchange  procedures;  and 
other  purposes.  In  addition,  the  ongoing 
activities  of  the  Federal  Antiquities 
Program  include  the  annual  report  to  the 
Congress  and  the  national  public 
awareness  program  element  to  sensitize 
the  general  public  to  the  benefits  of 
protecting  and  conserving  this 
component  of  the  national  heritage. 

Such  expenses  as  recordkeeping, 
inspections  of  curatorial  facilities,  onsite 
field  investigations,  and  overall  program 
monitoring  of  project-specific  activities 
by  the  land-managing  bureaus  will 
obviously  bring  additional  costs.  These 
same  bureaus  will  incur  slight  increases 
in  funds  for  law  enforcement  efforts,  not 
by  increasing  the  number  of  field  agents, 
but  by  providing  greater  coordination 
among  existing  law  enforcement 
facilities  at  the  State  and  local  levels 
and  increased  coordination  among 
Federal  law  enforcement  agencies. 
However,  total  costs  incurred  by  the 
Interior  land  managing  bureaus  at  the 
operational  level,  other  Departments, 
and  independent  agencies  will  not 
increase  over  present  required  program 
funds  for  application  field  review.  Costs 
in  time  involved  in  securing  permits  will 
be  reduced  for  the  private  sector  by 
further  streamlining  the  review  process 
and  permit  issuance. 

HCRS  requested  $425,000  for  FY  1981 
for  implementation  of  the  program  at  the 
national  policy  direction  level.  Such 
funds  as  are  necessary  to  implement  the 
responsibilities  of  the  several  land¬ 
managing  bureaus  of  the  Department 
will  be  sought  as  needed  by  those 
bureaus,  as  well  as  the  other  Federal 
land  managing  departments  and 
independent  agencies.  We  anticipate  the 
needs  of  the  Interior  land-managing 
bureaus  not  to  exceed  $700,000  per  fiscal 
year. 

Costs  are  greater  for  the  Interior 
Department  because  as  the  nationally 
recognized  lead  Federal  agency  in  the 
field  of  historic  preservation,  it 
maintains  national  program  expertise, 
and  the  law  itself  directs  Interior  to 
assume  greater  responsibilities  and  to 
provide  leadership  for  the  protection 
and  conservation  of  archaeological 
resources  throughout  the  Nation. 


For  other  departments  and 
independent  agencies,  the  levels  of 
funding  for  full  program  implementation 
above  existing  program  levels  will 
depend  upon  their  actual  level  of 
involvement  and  whether  or  not  they 
choose  to  delegate  program 
administration  and/or  policy  direction 
to  the  Department  of  the  Interior.  Fiscal 
impacts  to  existing  protection  and 
permitting  programs  for  non-interior 
agencies  is  expected  to  be 
proportionally  equal  to  Interior. 

Related  Regulations  and  Actions 

Internal:  American  Antiquities  Act  of 
1906  (43  CFR  3) — ^The  Department  of  the 
Interior  published  proposed  rulemaking 
on  the  “Definition  of  an  Object  of 
Antiquity”  on  April  10, 1978  (43  CFR 
14975).  Due  to  the  passage  of  P.L.  96-95, 
the  definition  of  an  "object  of  antiquity” 
will  be  republished  as  proposed 
rulemaking  under  36  CFR  1214  to 
coordinate  definitions  between  the  two 
separate  statutes  next  fall  after  uniform 
regulations  under  36  CFR  1215  are 
published  in  final  form  and  become 
effective  after  Congressional  review. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  the  Interior, 
through  the  auspices  of  the  Federal 
Antiquities  Program,  initiated  an 
interagency  task  force  to  write  the  rules 
and  regulations  immediately  prior  to  the 
President's  signing  of  House  Bill  1825 
(Archaeological  Resources  Protection 
Act),  on  October  31, 1979.  On  March  24, 
1980,  the  Secretary  of  the  Interior 
formally  created  the  Interagency 
Rulemaking  Task  Force  for  the 
Implementation  of  Public  Law  96-95. 

This  task  force  is  comprised  of 
representatives  of  each  Interior  land¬ 
managing  bureau,  the  Departments  of 
Defense  (Navy,  Air  Force,  and  Army) 
and  Agriculture,  and  the  Tennessee 
Valley  Authority.  In  addition,  several 
other  smaller  land-managing  and 
holding  independent  agencies  will  be 
affected  by  these  uniform  regulations, 
and  will  be  expected  to  issue  agency- 
specific  guidelines  and  procedures.  This 
interagency  task  force  will  remain  active 
through  publication  of  final  uniform 
regulations  in  the  Federal  Register. 

These  rules  and  regulations  are  the 
first  in  a  three-tier  rulemaking  process. 
Subsequent  to  the  publication  of  final 
regulations  in  the  Federal  Register  of  the 
uniform  regulations,  each  Federal  land 
manager  (department  or  independent 
agency)  is  required  to  publish  the  next 
level  of  regulations  specific  to  that 
department  or  agency’s  overall  mission. 
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Procedurally,  each  may  vary  in  scope 
and  applicability  within  the  framework 
of  the  uniform  regulations.  Subsequent 
to  the  publication  of  final  departmental 
regulations  in  the  Federal  Register,  each 
bureau  of  a  department  may  issue 
bureau  mission-specific  guidelines  or 
procedures  which  may  take  the  form  of 
regulations  within  the  scope  of  that 
particular  bureau’s  departmental 
regulations  or  departmental  manual. 

Timetable 

Compliance  with  Executive  Order 
12291  and  Regulatory  Flexibility  Act 
by  June  1, 1981. 

Completion  of  Task  Force’s  draft  final 
rulemaking  scheduled  for  June  15, 
1981. 

Endorsement  by  Secretary  of  the 
Interior  expected  by  June  23, 1981. 

Concurrence  by  Departments  of 
Defense  and  Agriculture,  and  the 
Tennessee  Valley  Authority 
expected  by  July  15, 1981. 

Office  of  Management  and  Budget 
(OMB)  review  completed  by  July  24, 
1981. 

Publication  of  final  rulemaking  in 
Federal  Register  scheduled  for  July 
27, 1981,  initiating  90  day  review  by 
Congress. 

Proposed  effective  date:  October  27, 
1981. 

Final  Rule — Spring  1981. 

Available  Documents 

“Archaeological  Resources  Protection 
Act  of  1979;  Notice  of  Permitting 
Procedures  Pending  Publication  of  New 
Regulations,’’  Federal  Register,  January 
23, 1980  (45  FR  5302). 

“Archaeological  Resources  Protection 
Act  of  1979;  Public  Hearings  Prior  to 
Publication  of  Proposed  Rulemaking," 
Federal  Register,  March  19, 1980  (45  FR 
17822). 

“Uniform  Rules  and  Regulations  for 
the  Protection  and  Conservation  of 
Archaeological  Resources  Located  on 
Public  and  Indian  Lands,”  36  CFR 1215, 
45  FR  77755,  November  24, 1980. 

Transcripts  and  recordings  of  early 
input  public  hearings  held  in  Denver, 
Colorado  (March  22, 1980);  Phoenix, 
Arizona  (March  29, 1980);  Portland, 
Oregon  (April  12, 1980);  and  Knoxville, 
Tennessee  (April  19, 1980). 

The  Environmental  Assessment,  the 
Determination  of  Significance,  and  the 
Work  Plan  for  Public  Involvement. 

“Archaeological  Resources  Protection 
Act  of  1979;  Proposed  Uniform 
Rulemaking  and  Notice,  46  FR  5566, 
January  19, 1981. 

Transcripts  of  public  hearings  held  in 
Chicago,  Illinois  (February  7, 1981); 
Atlanta,  Georgia  (February  14, 1981); 
Albuquerque,  New  Mexico  (February  21, 


1981);  San  Francisco,  California 
(February  28, 1981);  Anchorage,  Alaska 
(March  7, 1981);  and  Denver,  Colorado 
(March  14, 1981). 

“Archaeological  Resources  Protection 
Act  of  1979;  Extension  of  Comment 
Period;  Rulemaking,”  46  FR  22208,  April 
16. 1981. 

The  above  documents  are  available 
by  mail  from  the  offices  of  the  Heritage 
Conservation  and  Recreation  Service, 
Washington,  DC  20243,  (202)  343-5264. 

Agency  Contact 

Charles  M.  McKinney,  Manager, 
Federal  Antiquities  Program  and 
Chairman,  Interagency  Rulemaking 
Task  Force  for  Implementation  of 
P.L.  96-95 

Department  of  the  Interior 
440  G  Street.  N.W. 

Washington,  DC  20243 
(202)  343-5264 


DOI— National  Park  Service 

Right-Of-Way  Regulations  (36  CFR  Part 
14*) 

Legal  Authority 

16  U.S.C.  §§  5.  79;  23  U.S.C.  §  317;  36 
CFR  Part  14  (45  FR  47092,  July  11. 1980). 

Reason  for  Including  This  Entry 

The  National  Park  Service  (NPS) 
includes  this  entry  because  these 
regulations  may  have  regionwide  or 
local  impacts  on  State  and  local 
government,  and  on  other  programs  of 
the  Department  of  the  Interior  or  other 
Federal  agencies. 

Statement  of  Problem 

A  right-of-way  is  a  use  of  National 
Park  System  lands  by  State  and  local 
governments,  other  Federal  agencies, 
and  private  individuals  and 
organizations  for  such  purposes  as  roads 
and  highways,  utility  and 
communication  lines  and  facilities, 
pipelines,  and  water  facilities. 

At  the  present  time,  the  National  Park 
System  of  the  United  States  comprises 
nearly  320  areas  covering  some  76 
million  acres  in  49  States,  the  District  of 
Columbia,  Guam.  Puerto  Rico,  Saipan, 
and  the  Virgin  Islands.  These  areas 
include  such  designations  as  national 
park,  national  preserve,  national 
monument,  national  memorial,  national 
historic  site,  national  seashore,  and 
national  battlefield  park. 

Until  July  1, 1980,  the  National  Park 
Service,  in  dealing  with  requests  for 
rights-of-way,  used  regulations 
promulgated  by  the  Bureau  of  Land 
Management  (BLM)  and  codified  in  43 
CFR  Part  2800.  However,  BLM  revised 
these  regulations  in  accordance  with  the 


Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  §  1761)  and 
deleted  all  reference  to  the  National 
Park  Service.  Since  the  provisions  of  this 
Act  and  the  regulations  promulgated  to 
comply  with  it  do  not  apply  to  the 
National  Park  Service,  the  Service  must 
develop  independent  regulations 
applicable  to  right-of-way  requests  on 
National  Park  System  lands. 

These  regulations  will  provide  a 
process  for  the  review,  consideration, 
and  approval  or  disapproval  of  requests 
for  rights-of-way  across  all  areas  of  the 
National  Park  System.  They  will 
establish  procedures  for  the  granting  of 
rights-of-way  to  State  and  local 
governments,  other  Federal  agencies, 
and  private  individual  and 
organizations.  These  procedures  will 
cover  rights-of-way  authorized  at  the 
discretion  of  the  Secretary  of  the 
Interior,  by  individual  park  legislation, 
and  for  rights-of-way  issued  because  of 
the  right  to  which  the  holder  is  legally 
entitled. 

Until  these  regulations  are  drafted,  the 
Service  is  following  interim  regulations 
(45  FR  47092,  July  11, 1980). 

Alternatives  Under  Consideration 

The  National  Park  Service  is 
considering  two  alternatives: 

Alternative  (A)  is  the  drafting  of  right- 
of-way  regulations  which  at  a  minimum 
are  needed  to  comply  with  existing  laws 
(16  U.S.C.  §§  5.  79  and  23  U.S.C.  §  317). 
This  will  provide  a  process  for  the 
review,  consideration,  and  approval  or 
disapproval  of  requests  for  rights-of-way 
across  all  areas  of  the  National  Park 
System. 

The  disadvantage  of  this  alternative  is 
that  it  will  not  address  all  the  issues  and 
problems  and  may  not  assure  the  best 
protection  of  all  National  Park  values. 
Issues  and  problems  that  would  not  be 
addressed  under  Alternative  A  include: 
access  across  park  lands  to  private 
property  and  rights-of-way  authorized  in 
specific  legislation  establishing  a  park. 
These  situations  currently  exist  in  most 
of  the  more  than  320  units  of  the 
National  Park  System.  By  failing  to 
address  them  in  regulations,  the  NPS 
will  not  be  providing  the  maximum 
protection  to  the  natural,  cultural, 
aesthetic,  and  recreational  resources  it 
administers  and  is  required  by  law  to 
preserve  and  protect. 

Alternative  (B)  is  the  drafting  of 
broader  regulations  that  will  cover  such 
issues  as:  reasonable  access  to  an 
owner’s  property,  a  legally  held  right  to 
cross  NFS  lands,  and  right-of-way 
authorizations  in  individual  statutes. 

These  broader  regulations  will 
address  problems  and  issues  that 
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presently  exist  in  units  of  the  National 
Park  System  and  will  afford  greater 
protection  for  the  natural,  cultural, 
aesthetic,  and  recreational  values  that 
the  parks  were  established  to  protect. 
However,  since  these  regulations  will  be 
addressing  a  greater  number  of  complex 
issues  it  is  likely  that  they  will  be  more 
controversial  and  difficult  to  enforce. 

At  this  time  the  National  Park  Service 
prefers  alternative  (B)  because  it  will 
afford  greater  protection  for  all  National 
Park  System  areas. 

Summary  of  Benefits 

Sectors  Affected:  Other  Federal 
agencies;  State  and  local 
governments;  private  industries  (e.g., 
electric,  gas,  and  other  utility  services, 
oil  and  gas  extraction,  pipeline 
transportation,  communication 
services);  other  establishments 
requesting  rights-of-way  across 
National  Park  System  areas;  and  NPS. 
These  rules  will  benefit  each  of  these 
sectors  because  they  will  provide  more 
detailed,  specific,  and  concise 
procedures  for  rights-of-way  across 
National  Park  System  areas.  They  will 
also  provide  information  on  costs 
involved  and  the  terms  and  conditions 
for  revocation  and  cancellation  of 
permits.  These  sectors  will  realize  these 
benefits  over  the  entire  time  span  of  the 
permit. 

These  regulations  will  benefit  the 
National  Park  Service  because  they  will 
provide  detailed,  specific,  and  concise 
instructions  to  park  management  and 
will  aBord  protection  to  natural, 
cultural,  aesthetic,  and  recreational  park 
resources. 

If  these  rules  are  not  promulgated, 
none  of  these  sectors  will  have  the 
information  or  guidance  that  is 
necessary  to  deal  with  right-of-way 
requests. 

Summary  of  Costs 

Sectors  Affected:  Other  Federal 
agencies;  State  and  local 
governments;  private  industries  (i.e., 
electric,  gas,  and  other  utility  services, 
oil  and  gas  extraction,  pipeline 
transportation,  communication 
companies);  other  establishments 
requesting  rights-of-way  across 
National  Park  System  areas;  and  NPS. 
At  this  time,  NPS  does  not  know  what 
costs  these  sectors  will  bear  as  a  result 
of  this  proposal.  However,  fees  will  be 
charged  to  applicants  to  cover  the  cost 
of  processing  the  application.  Rental 
fees,  appraised  at  fair  market  value,  will 
also  be  charged  to  the  holder  of  a  right- 
of-way.  It  is  likely  that  these  charges 
will  be  waived  for  State  and  local 
governments  if  their  use  of  a  right-of- 


way  is  for  governmental  purposes  and 
such  lands  and  resources  shall  continue 
to  serve  the  general  public. 

The  National  Park  Service  will  incur 
costs  for  reviewing  and  processing 
applications  and  permits  and  insuring 
that  the  necessary  environmental 
documents  are  prepared.  It  is  unknown 
at  this  time  what  these  costs  will  be. 

Related  Regulations  and  Actions 

Internal:  On  July  11, 1980,  the  National 
Park  Service  issued  interim  right-of-way 
regulations  (45  FR  47092).  These 
regulations  will  remain  in  effect  until 
replaced  or  revised  through  the 
rulemaking  process.  Other  Interior 
agencies  have  right-of-Way  regulations. 
Bureau  of  Land  Management  regulations 
are  located  in  43  CFK  Part  2800,  and  the 
U.S.  Fish  and  Wildlife  Service 
regulations  are  located  in  50  CFR  Part 
28. 

External:  None  reported. 

Active  Government  Collaboration 

The  National  Park  Service  is  working 
with  other  Interior  agencies  (Bureau  of 
Land  Management,  U.S.  Fish  and 
Wildlife  Service)  in  the  promulgation  of 
these  regulations.  In  addition,  NPS  will 
be  working  with  State  and  local 
agencies  as  these  rules  are  developed 
since  these  regulations  will  have  an 
impact  on  their  programs. 

Timetable 

NPRM— July  15. 1981. 

Regulatory  Impact  Analysis — The 
National  Park  Service  has  not  made 
a  determination  on  the  need  for  a 
Regulatory  Impact  Analysis.  We  are 
soliciting  public  comment  on  the 
potential  economic  impact  of  the 
proposed  rule. 

Public  Hearing — None  scheduled. 

Public  Comment  Period — 90  days 
following  publication  of  NPRM. 
Comments  should  be  directed  to 
Division  of  Ranger  Activities  and 
Protection,  National  Park  Service, 
Department  of  the  Interior, 
Washington,  DC  20240. 

Final  Rule — January  15, 1982. 

Final  Rule  Effective — February  15, 
1982. 

Regulatory  Flexibility  Analysis — 
Undecided. 

Available  Documents 

ANPRM^5  FR  54771,  August  18, 

1980. 

Agency  Contact 

Maureen  Finnerty,  Park  Ranger 

Division  of  Ranger  Activities  and 
Protection 

National  Park  Service 

Department  of  the  Interior  > 


18th  and  C  Streets,  N.W. 
Washington,  DC  20240 
(202)  343^874  or  5607 


DEPARTMENT  OF  TRANSPORTATION 

United  States  Coast  Guard 

Construction  Standards  for  the 
Prevention  of  Pollution  from  New  Tank 
Barges  Due  to  Accidental  Hull 
Damage;  and  Regulatory  Action  to 
Reduce  Poiiution  from  Existing  Tank 
Barges  Due  to  Accidental  Hull  Damage 
(46  CFR  Parts  30*.  32*,  and  35*) 

Legal  Authority 

Port  and  Tanker  Safety  Act  of  1978,  33 
U.S.C.  §  1221,  46  U.S.C.  §  391a. 

Reason  for  Including  This  Entry 

The  Coast  Guard  believes  that  this 
rule  is  important  because  it  has  major 
economic  implications  for  the  barge  and 
towing  industry  in  this  country.  In 
addition,  testimony  presented  at  the 
hearings  on  this  proposal  indicated  that 
the  rule  may  adversely  affect  the 
national  oil  supply  network  because  it 
would  take  barges  out  of  service  that 
may  not  be  replaced. 

Statement  of  Problem 

Data  gathered  by  the  Coast  Guard 
show  that,  from  1973  through  1977,  the 
total  volume  of  oil  spilled  by  tank 
barges  was  about  174,000  barrels. 
Approximately  85  percent  of  the  oil 
spilled  resulted  from  hull  damage,  which 
occurred  as  a  result  of  groundings  and 
collisions  in  the  normal  course  of  barge 
movements.  Because  barges  operate 
mainly  on  the  inland  river  system,  most 
of  the  oil  spilled  by  tank  barges  enters 
highly  sensitive  inland  waters  where  the 
effect  on  the  marine  environment  is 
more  significant  than  it  would  be  on  the 
high  seas.  While  the  amount  of  pollution 
entering  the  waters  from  tank  barges 
fluctuates  annually,  it  is  not  decreasing 
in  general.  Thus,  the  present  regulations 
in  33  CFR  Subchapter  O  dealing  with 
pollution  prevention,  which  essentially 
regulate  only  loading  and  unloading 
operations,  are  insufficient  to  reduce  oil 
pollution  from  tank  barges.  After 
examining  a  study  entitled  “Tank  Barge 
Oil  Pollution  Study,”  prepared  by 
Automation  Industries,  Inc.,  the  Coast 
Guard  concluded  that  the  lack  of 
construction  standards  for  tank  barges 
is  a  major  factor  in  the  pollution  they 
cause.  After  reviewing  the  data,  the 
Coast  Guard  determined  that  a  “no 
action”  alternative  is  not  acceptable. 
The  barge  industry  would  not  attack  the 
river  pollution  problem  without  our 
intervention.  The  Coast  Guard  believes 
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that  barges  need  the  protection  of  a 
double  hull  to  prevent  cargo  discharge, 
which  would  ordinarily  result  from 
groundings  and  minor  collisions  that 
breach  the  hulls  of  single-skin  barges. 

Alternatives  Under  Consideration 

In  1971  the  Coast  Guard  proposed  a 
requirement  for  double  walls  on  new 
tank  barges  constructed  for  the  carriage 
of  oil  in  specified  trades.  This  proposal 
would  have  required  the  vertical 
surfaces,  or  walls,  of  barges  to  be 
double,  but  it  did  not  propose  double 
bottoms.  Because  the  normal  attrition  of 
existing  tank  barges  is  fairly  slow,  there 
would  be  no  dramatic  reduction  in  oil 
pollution  due  to  improved  construction 
standards  for  new  barges.  In  order  to 
accelerate  the  retirement  of  the  existing 
fleet  of  single-hull  barges,  the  1971 
proposal  included  a  provision  that 
would  have  prohibited  the  complete 
rebuilding  of  existing  vessels,  and  would 
have  allowed  only  limited  repair  to 
damaged  areas  on  these  vessels.  This 
provision  was  designed  to  speed  the 
attrition  of  existing  single-hull  barges, 
while  at  the  same  time  allowing  them 
sufficient  service  Ufe  to  reduce  the 
Hnancial  impact  that  total  fleet 
replacement  would  have  on  barge 
owners.  Another  proposed  alternative 
was  to  specify  a  date  after  which 
owners  and  operators  could  not  use 
single-hull  barges. 

Because  of  the  extensive  negative 
comments  from  the  towing  industry,  we 
did  not  impose  the  double-wall 
construction  requirement  for  new  tank 
barges  at  that  time.  Instead,  the  Coast 
Guard  initiated  two  studies.  The  first, 
“Alternative  Inland  Tank  Barge  Designs 
for  Pollution  Avoidance,"  developed 
design  and  construction  alternatives  and 
evaluated  them  for  effectiveness.  The 
second,  “Tank  Barge  Study,”  evaluated 
design,  construction,  and  equipment 
standards  for  tank  barges  that  ca^  oil. 
These  studies  convinced  the  Coast 
Guard  that  a  double-hull  tank  barge 
fleet  is  necessary  to  prevent  pollution 
due  to  hull  damage. 

The  comments  we  received  in 
response  to  the  1971  NPRM  indicated 
that,  while  the  industry  supported  the 
intent  of  the  regulations  to  prevent 
pollution,  it  strongly  objected  to  the 
methods  proposed  to  accelerate  the 
retirement  of  existing  single-hull  vessels 
and  to  substitute  double-hull  barges. 
Both  the  early  retirement  option  and 
rebuilding  prohibition  were  attacked  as 
being  too  costly.  We  received  no 
comments  suggesting  economically 
acceptable  ways  to  accelerate 
retirement  of  these  vessels. 

The  Coast  Guard  is  aware  that  the 
problems  and  costs  associated  with  the 


construction  of  new  barges  differ  greatly 
from  the  problems  and  costs  associated 
with  modifying  existing  barges.  For  this 
reason,  following  the  1971  proposal,  the 
Coast  Guard  split  this  rulemaking  into 
two  parts:  an  ANPRM  asking  for 
comments  on  how  to  redupe  the 
pollution  problem  posed  by  the  existing 
fleet,  and  an  NPRM  proposing 
construction  standards  for  new  barges. 

The  present  barge  fleet  consists  of 
about  1,200  full  double-hull  barges,  2,200 
single-hull  barges,  and  428  barges  with 
partial  double  skins.  Hastening  the 
retirement  of  single-hull  barges  could 
significantly  affect  both  the  economic 
viability  of  many  individual  tank  barge 
operators  and  the  tank  barge  industry’s 
ability  to  respond  to  the  Nation’s  need 
to  transport  bulk  liquid  cargo.  The 
alternatives  we  considered  in  the 
ANPRM  are  early  retirement  of  vessels, 
conversion  to  other  service,  restriction 
of  routes,  increased  Coast  Guard 
inspection  standards,  and  reduction  of 
the  numbers  of  barges  towed  together  as 
a  single  unit. 

In  the  case  of  new  construction,  the 
NPRM  proposed  two  alternatives  to  the 
double-hull  approach:  (1)  taking  no 
action  or  (2)  requiring  the  use  of  heavier 
internal  structures  in  either  selected 
areas  of  the  vessel  or  overall  to  make 
the  hulls  more  resistant  to  penetration. 
We  selected  the  double-hull  alternative 
as  a  result  of  information  gathered  in  a 
joint  Coast  Guard/Maritime 
Administration  study  known  as  the 
“1974  Tank  Barge  Study,”  which 
indicated  that  this  was  the  most 
effective  method. 

Because  any  action  taken  on  these 
two  items  would  have  a  profound  effect 
on  the  environment  and  the  economy  of 
the  towing  industry,  we  decided  to  hold 
a  series  of  hearings  on  both  the  ANPRM 
and  the  NPRM  in  various  parts  of  the 
country.  Responses  at  the  hearings 
addressed  both  the  ANPRM  and  the 
NPRM,  without  distinguishing  between 
them. 

In  general,  the  comments  pointed  out 
the  high  costs  of  the  proposed 
alternatives  to  both  the  towing  industry 
and  the  Nation’s  economy.  The 
comments  advocated  the  following 
alternatives: 

(A)  Do  not  retire  existing  equipment. 

(B)  Require  constructing  single-hull 
barges  with  heavier  materials. 

(C)  Require  more  stringent  inspection 
and  vigorous  enforcement  of  existing 
regulations. 

In  addition,  industry  representatives 
questioned  the  effectiveness  of  double 
hulls  in  preventing  pollution. 

These  issues  are  valid  and  deserve 
further  consideration.  The  Coast  Guard 
has  decided  that  an  independent  agency 


should  evaluate  the  proposed 
alternatives.  In  addition,  industry 
estimates  of  costs  differ  greatly  from 
Coast  Guard  estimates.  Industry 
estimates  are  higher  by  far.  In  light  of 
the  industry  data,  the  Coast  Guard  will  - 
have  to  reexamine  the  anticipated 
economic  effects  of  the  proposal. 
Consequently,  the  National  Academy  of 
Sciences  will  reexamine  the  entire  tank 
barge  issue  and  recommend  various 
options  to  accomplish  the  Coast  Guard’s 
objective. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing  of 
tank  barges;  aquatic  environment  for 
wildlife;  and  the  general  public. 

The  Coast  Guard  has  concluded  that 
double  hulls  would  be  95  percent 
effective  in  preventing  pollution  du^  to 
hull  damage.  This  conclusion  is  based 
on  the  report  we  mentioned  previously, 
the  “1974  Tank  Baige  Study.”  In  fairness 
to  those  protesting  the  proposal,  it 
should  be  pointed  out  that  several 
comments  called  into  question  the  data 
used  in  the  study.  Simply  stated,  these 
comments  contended  that  the  amount  of 
hull  penetration  suffered  in  several  of 
the  casualties  examined  in  the  study 
would  have  resulted  in  spills  regardless 
of  whether  or  not  the  barge  had  been 
equipped  with  a  double  hull. 

The  benefits  to  the  general  public  are 
impossible  to  quantify.  There  would  be 
some  reduction  in  the  amount  of  oil  in 
the  water,  which  would  have  an 
aesthetic  value  for  those  using  the 
waterways  for  recreational  purposes. 
However,  the  actual  improvement  in  the 
aquatic  environment  for  wildlife  is 
difficult  to  determine,  because 
destruction  done  to  plants  and  animals 
depends  upon  such  factors  as  how  much 
oil  is  spill^  and  how  quickly  and  at 
what  time  of  year.  The  success  of 
subsequent  cleanup  efforts  also  has  a 
direct  bearing  upon  how  much 
environmental  damage  is  done.  A 
relatively  large  spill  that  occurs  in 
protected  waters  and  is  promptly 
cleaned  up  could  have  very  little  impact 
on  the  quality  of  the  water  while 
representing  a  statistically  significant 
pollution  incident.  There  are  no  reliable 
statistical  data  available  to  determine 
the  actual  extent  of  damage  oil  pollution 
has  caused  in  terms  of  destroyed 
wildlife  or  depleted  income  as  a  result 
of  fish-kills.  All  parties  involved  with 
this  proposal  agree  that  reduced  oil 
pollution  is  a  desirable  goal,  but  there 
are  no  ways  to  measure  the  benefits. 

Shipyards  that  manufacture  barges 
would  benefit  from  an  increased 
demand  for  construction  and  servicing. 
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Summary  of  Costs 

Sectors  Affected:  Water 
transportation  of  oil  tank  barges: 
towing  services;  manufacturing  of 
tank  barges:  and  users  of  oil. 

In  1978,  the  cost  of  a  double-hull 
inland  tank  barge  ranged  from  $146,000 
to  $425,000  more  than  for  a  single-hull 
inland  barge  of  comparable  size.  Added 
costs  for  full  double  hulls  on  ocean 
barges  ranged  from  $700,000  to 
$1,700,000  for  each  barge. 

The  costs  for  modifying  existing 
barges  are  more  difficult  to  determine. 

The  total  cost  differential  between 
normal  fleet  replacement  and  imposed 
replacement  for  inland  barges  is 
$120,274,000  (1978  dollars),  a  28  percent 
increase  over  normal  replacement  costs. 
The  difference  for  ocean  barges  (those 
engaged  in  trade  between  U.S.  and 
foreign  ports)  and  coast-wise  barges 
(those  engaged  in  trade  between  U.S. 
ports)  is  $245,030,000,  an  85  percent 
increase  over  normal  replacement  costs. 
To  assess  which  portion  of  this  cost  is 
attributable  to  the  new  construction 
standards,  the  replacement  costs  for 
imposed  attrition  of  these  barges  was 
also  computed  using  single-hull 
construction  costs.  The  early 
replacement  cost  for  these  barges  was 
$101,268,000,  a  35  percent  increase.  The 
remaining  $143,763,000  cost  differential 
is  attributable  to  the  proposed  rule  for 
double-hull  construction  and  represents 
a  50  percent  increase  over  normal 
replacement  costs. 

The  ANPRM  solicited  estimates  of 
these  costs  as  well  as  costs  the  industry 
would  incur  for  activities  such  as  oil 
recovery  and  cleanup  resulting  from 
spills  related  to  hull  damage.  Comments 
received  indicated  industry  estimates 
for  increased  expenses  were  several 
times  the  Coast  Guard  estimates.  In 
addition,  repair  costs  for  double-hull 
barges  would  be  much  more  expensive 
because  the  space  between  the  hulls  is 
difficult  to  work  in  and  must  be  freed 
from  toxic  and  explosive  gas  before  any 
work  can  be  done  on  the  barge's  hull. 
The  comments  also  failed  to  show  any 
offsetting  savings  to  industry  resulting 
from  decreased  cleanup  costs. 
Compliance  costs  would  be  passed  on  to 
the  consuming  public. 

We  do  not  anticipate  any  significant 
administrative  costs  associated  with  the 
proposal. 

Related  Regulations  and  Actions 

Internal:  The  Coast  Guard  is  also 
considering  double-hull  requirements  as 
a  possible  solution  to  spilling  hazardous 
materials. 

External:  None. 


Active  Government  Collaboraticki 

The  Coast  Guard  has  informed  the 
Environmental  Protection  Agency,  the 
Maritime  Administration,  and  the 
National  Oceanographic  and 
Atmospheric  Administration  of  its 
regulatory  proposals. 

Timetable 

Since  the  comments  called  so  many  of 
its  basic  assumptions  into  question, 
the  Coast  Guard  has  decided  that  it 
is  time  for  an  impartial  third  party 
to  be  consulted  on  the  merits  of  the 
proposed  regulations.  The  Coast 
Guard  has  contracted  with  the 
National  Academy  of  Sciences  to 
study  the  problem  and  make 
recoramendations  concerning  the 
alternatives  we  have  identified  and 
to  propose  any  additional 
alternatives  that  may  be  developed 
during  the  course  of  the  study. 

The  National  Academy  of  Sciences 
held  a  workshop  on  these  proposals 
on  April  15  and  16, 1980.  The 
Academy’s  report  has  been  delayed 
until  the  end  of  April  1981,  at  the 
earliest.  We  will  defer  any  further 
action  until  we  have  evaluated 
these  recommendations  and  any 
new  economic  information. 

The  Regulatory  Flexibility  Act 
requires  a  Regulatory  Flexibility 
Analysis  for  this  proposal.  One  has 
not  yet  been  drafted. 

Available  Documents 

Karlson,  E.  S.,  et  al.,  “Alternative 
Inland  Tank  Barge  Designs  for  Pollution 
Avoidance,”  May  22, 1974. 

“Polluting  Incidents  In  and  Around 
U.S.  Waters,”  annual  reports  for  1971 
through  1977,  Coast  Guard  publication 
number  C.G.  487. 

Joint  Coast  Guard/Maritime 
Administration  Study,  ‘Tank  Barge 
Study,”  October  1974.  National 
Technical  Information  Service  number 
COM-75-10284/AS. 

Bender,  A.,  et  al.,  “Tank  Barge  Oil 
Pollution  Study,”  prepared  for  the  Coast 
Guard  by  Automation  Industries,  Inc., 
1978. 

NPRM — 36  FR  24960,  December  24, 
1971  (superseded). 

NPRM— 44  FR  34440,  June  14, 1979,  for 
new  construction. 

ANPRM— 44  FR  34443,  June  14, 1979, 
for  existing  construction. 

Supplementary  NPRM — 45  FR  16438, 
March  13, 1980,  for  both  proposals. 

Draft  Regulatory  Analysis  and 
Environmental  Impact  Statement, 
“Design  Standards  for  New  Tank  Barges 
and  Regulatory  Analysis  for  Existing 
Tank  Barges  to  Reduce  Oil  Pollution  Due 
to  Accidental  Hull  Damage.  May  1979.” 


Documents  available  from  Agency 
Contact.  Fees  will  be  charged  for 
duplicating  the  material. 

Agency  Contact 

LCDR  Spackman,  Project  Manager 
U.S.  Coast  Guard  Headquarters  Bldg. 
(G-MMT-1) 

2100  Second  Street,  S.W. 
Washington,  DC  20590 
(202)  426-4432 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air,  Noise,  and  Radiation 

Regulations  for  the  Prevention  of 
Significant  Deterioration  (PSD)  from 
Set  li  Pollutants  (Hydrocarbons, 

Carbon  Monoxide,  Nitrogen  Oxide, 
Ozone,  and  Lead)  (40  CFR  51.24*  and 
52.21*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  166, 
42  U.S.C.  §  7476. 

Reason  for  Including  This  Entry 

The  regulation,  when  developed  and 
promulgated,  is  likely  to  impose  siting 
restrictions  on  air  pollution  sources 
because  of  limitations  on  areawide 
emission  totals.  This  could  have  a 
significant  effect  on  industry. 

Statement  of  Problem 

The  purpose  of  this  program  is  to 
provide  for  adequate  representation  of 
the  public  interest  where  the  Nation’s 
clean  air  resources  are  threatened  by 
increases  in  concentrations  of  Set  II 
pollutants  (hydrocarbons,  carbon 
monoxide,  nitrogen  oxides,  ozone,  and 
lead).  The  present  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  administered  by  the 
Environmental  Protection  Agency  (EPA) 
require  the  use  of  “besLavailable 
control  technology”  (BACT)  on  all  new 
or  modified  major  sources  of  all 
pollutants  covered  by  the  Clean  Air  Act. 
In  addition,  the  present  program  also 
limits  increases  in  areawide 
concentrations  of  sulfur  dioxide  and 
particulate  matter  through  an  air  quality 
increment  system,  which  limits  the 
amount  of  emission  increases  based  on 
air  quality  impact.  The  present  program, 
however,  does  not  similarly  limit 
areawide  emission  levels  or  air  quality 
impacts  of  Set  II  pollutants  and, 
therefore,  cannot  protect  against  the 
degradation  of  air  quality  up  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  (i.e.,  those  levels  of  air  quality 
set  to  prevent  adverse  health  and 
welfare  effects).  The  Clean  Air  Act,  as 
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amended  in  1977,  requires  EPA  to 
respond  to  this  problem'(42  U.S.C.  7476). 

Alternatives  Under  Consideration 

EPA  is  now  reviewing  a  range  of 
regulatory  alternatives  which  appear  to 
be  most  reasonable  at  this  time.  These 
alternatives  include  the  following: 

(A)  Existing  Emissions  Controls — This 
system  would  rely  primarily  on  the 
requirements  for  best  available  control 
technology  (BACT)  on  major  new 
stationary  sources  and  the  Federal 
standards  for  motor  vehicle  emissions. 
Control  requirements  under  this  system 
would  not  vary  as  a  function  of  ambient 
pollutant  concentrations  or  of  the 
proximity  of  other  sources,  as  long  as 
the  National  Ambient  Air  Quality 
Standards  were  not  violated. 

(B)  Ambient  Air  Quality  Allocation, 

Ambient  Air  Quality  Increments — 

This  approach  would  call  for  the  States 
to  develop  an  area  classification  system 
establishing  numerical  limits  for 
allowable  degradation  of  ambient  air 
quality.  This  system  would  be  similar  to 
that  already  in  effect  for  particulate 
matter  and  sulfur  dioxide. 

(C)  Emission  Allocation — 

(1)  Emission  Density  Zoning  (EDZ) — 
An  EDZ  system  would  set  theoretical 
ambient  air  quality  increments  to  serve 
only  as  a  guideline  for  establishing 
limits  on  maximum  allowable  emissions 
per  unit  land  area.  Once  EPA 
established  these  emissions  density 
limits,  the  appropriate  State  or  local  air 
pollution  control  agency  would  base 
preconstruction  review  of  new  and 
modified  sources  on  the  emission 
density  limits  rather  than  on  ambient  air 
quality. 

(2)  Inventory  Management — ^This 
system  would  require  State  and  local 
agencies  to  develop  and  maintain 
detailed  emission  inventories,  with  the 
provision  for  mandatory  periodic  public 
review  whenever  the  local  emission 
inventory  increased  by  a  pre-established 
quantity  or  percentage.  The  system 
would  require  this  public  review  before 
allowing  any  further  incremental 
increase  in  emissions,  and  could  include 
an  environmental  analysis,  a  community 
environmental  education  program,  a 
public  hearing,  and  a  vote  by  elected 
officials  from  the  potentially  affected 
areas. 

(D)  Empirical  Criteria — 

[1)  Transportation  BACT — ^This 
alternative  would  require  means  to 
reduce  emissions  associated  with  motor 
vehicle-related  sources.  These  means 
could  involve  specifications  for  road 
systems  or  performance  standards  for  * 
public  transportation  systems,  such  as 
specified  levels  of  service  for  public 
transportation.  EPA  also  could  consider 


additional  criteria  for  existing 
transportation  processes  and  inspection 
and  maintenance. 

(2)  Indirect  Source  Review  for 
Federally  Funded  Projects — The  Clean 
Air  Act  precludes  EPA  from  requiring 
States  to  perform  indirect  source 
reviews  of  non-federally  funded 
projects;  therefore,  this  alternative 
would  require  indirect  source  review  for 
Federally  owned,  funded,  or  assisted 
projects.  These  projects  could  include 
airports,  highways,  sport  complexes, 
and  other  projects  constructed  with 
Federal  grants. 

EPA  is  also  investigating  economic 
allocation  schemes  to  use  in  conjunction 
with  the  above  described  regulatory 
alternatives.  The  specific  programs  we 
are  considering  at  this  time  are  emission 
fees  and  marketable  permits. 

The  final  regulation  will  include  the 
existing  emission  controls  option 
combined  with  one  or  more  of  the  other 
alternatives,  or  may  present  several 
regulatory  options  from  which  a  State 
would  choose  its  specific  program. 

Summary  of  Benefits 
Sectors  Affected:  The  general  public. 
Areas  of  the  country  which  are 
presently  attaining  the  NAAQS  for 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  and  lead  will  have  a  program  to 
prevent  significant  air  quality 
deterioration  from  those  pollutants.  In 
addition,  regulations  will  provide 
special  protection  to  national  parks, 
national  wilderness  areas,  and  other 
Class  1  areas. 

These  regulations  are  at  such  an  early 
stage  of  development  that  we  cannot  yet 
quantify  beneRts  and  costs.  The  benefits 
will  vary  depending  on  the  alternative 
or  alternatives  we  select.  The 
regulations  are  unlikely  to  impose 
additional  direct  emission  control 
requirements  on  air  pollution  sources, 
but  they  may  impose  siting  restrictions 
because  of  limitations  on  areawide 
emission  totals.  Once  we  complete  the 
Regulatory  Impact  Analysis,  we  will 
have  a  better  estimate  of  the  beneHts 
and  costs  associated  with  this 
regulation. 

Summary  of  Costs 

Sectors  Affected:  Industries  emitting 
Set  II  pollutants,  including: 
transportation,  electric  services,  and 
m.anufacturing  (particularly  the 
petroleum  refining  and  the  primary 
metal  industries). 

We  do  not  anticipate  that  the 
regulation  will  affect  small  entities 
disproportionately.  The  Regulatory 
Impact  Analysis  will,  however, 
specifically  address  this  problem. 


As  we  noted  above,  we  will  assess  the 
costs  of  implementing  these  regulations 
as  a  part  of  the  Regulatory  Impact 
Analysis.  We  already  require  the 
affected  sources  under  the  present  PSD 
regulations  to  install  the  best  available 
control  technology  (40  CFR  51.24  and  40 
CFR  42.21).  Therefore,  the  costs  (decline 
in  economic  growth,  regional  costs,  etc.) 
resulting  from  this  regulation  alone  will 
be  related  only  to  site  location. 

Related  Regulations  and  Actions 

Internal:  EPA  has  developed  and 
currently  administers  regulations  for  the 
prevention  of  significant  deterioration  of 
air  quality  resulting  from  emissions  of 
particulate  matter  and  sulfur  dioxide  (40 
CFR  51.24).  The  same  regulations  also 
require  best  available  control 
technology  on  the  stationary  sources 
potentially  affected  by  this  regulation. 

External:  The  regulation  will  require 
each  State  to  develop  regulations  to 
implement  this  program.  These 
regulations  will  require  EPA  review  and 
approval. 

Active  Government  Collaboration 

EPA  has  formed  an  interagency  work 
group  to  assist  it  in  the  development  and 
review  of  these  regulations.  The 
following  are  members  of  the  work 
group:  Department  of  Transportation, 
Department  of  Energy,  Department  of 
Interior  (National  Park  Service,  Fish  and 
Wildlife  Service,  and  Bureau  of  Land 
Management),  Department  of 
Commerce,  Department  of  Housing  and 
Urban  Development,  Department  of 
Agriculture,  and  Council  on 
Environmental  Quality.  In  addition,  we 
have  solicited  and  received  cooperation 
from  State  governments  through  the 
State  and  Territorial  Air  Pollution 
Program  Administrators,  and  local 
agencies  through  the  Association  of 
Local  Air  Pollution  Control  ORicers. 

Timetable 

Regulatory  Flexibility  Analysis — July 
1981. 

Regulatory  Impact  Analysis — July 
1981. 

NPRM — September  1981. 

Public  Hearing — October  1981. 

Public  Comment  Period — November 
1981. 

Final  Rule — June  1982. 

Available  Documents 

“Program  to  Prevent  Significant 
Deterioration  of  Carbon  Monoxide, 
Ozone,  Hydrocarbons,  Nitrogen  Dioxide 
and  Lead"  (EPA  report  number  EPA- 
450/2-80-071,  March  1980),  available 
from  NTIS  Accession  No.  PB80-221260. 
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"Community  Environmental 
Education;  Three  Models  of 
Organization  for  PSD  Set  H”  {EPA  report 
number  EPA-450/2-80-079,  June  1980), 
available  from  NTIS,  Accession  No. 
PB81-118721. 

EPA  has  established  a  docket  {EPA, 
Central  Docket  Section  A-79-34)  for 
review  of  the  PSD  Set  II  regulations. 

Agency  Contact 
Nancy  Mayer,  Environmental 
Engineer 

New  Source  Review  Office  (MD-15) 
Environmental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5591,  FTS  629-5591 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality 
Standards  for  Carbon  Monoxide  (40 
CFR  Part  50*) 

Legal  Authority 

Clean  Air  Act,  as  amended, 

§  109(d)(1),  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  in  order  to  ensure  the 
protection  of  public  health  and  welfare 
and  because  any  changes  to  the  existing 
standards  may  result  in  an  annual  effect 
of  $100  million  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(d)(1)  of  the  Clean  Air  Act 
as  amended  directs  EPA  to  review 
existing  national  ambient  air  quality 
standards  (NAAQS)  every  5  years. 
Ambient  air  quality  standards  define 
allowable  pollutant  concentrations  in 
the  ambient  air  that  are  required  to 
protect  public  health  and  welfare.  EPA 
set  the  original  carbon  monoxide  (CO) 
standards  (36  FR  8186,  April  30, 1971)  at 
9  parts  per  million  (ppm)  averaged  over 
an  8-hour  period  and  35  ppm  for  a  1-hour 
period.  On  August  18, 1980  (45  FR  55066), 
the  Agency  proposed  to  retain  the  9  ppm 
8-hour  standard  and  lower  the  1-hour 
standard  to  25  ppm.  EPA  also  proposed 
to  change  the  form  of  the  original 
standards,  which  allowed  one 
exceedance  in  any  year,  to  a  statistical 
form,  in  which  the  standards  cannot  be 
exceeded  more  than  one  day  per  year 
averaged  over  several  years. 

The  incidence  of  adverse  health 
effects  in  the  general  population 
resulting  from  human  exposure  to 
carbon  monoxide  has  not  been 
completely  quantified.  However,  there 
are  several  population  groups  that  are 
particularly  sensitive  to  carbon 
monoxide  exposure,  such  as  people  with 


coronary  heart  disease  (e.g.,  angina 
pectoris),  peripheral  vascular  disease, 
cerebrovascular  disease,  or  chronic 
obstructive  pulmonary  disease;  pregnant 
women  and  their  fetuses:  and  people 
with  anemia.  These  sensitive  population 
segments  range  from  5  to  12  percent  of 
the  U.S.  population.  Thus,  between  11 
million  and  27  million  persons  in  the 
United  States  with  cardiovascular, 
pulmonary,  and  central  nervous  system 
diseases  can  have  these  conditions 
aggravated  by  exposure  to  carbon 
monoxide. 

Alternatives  Under  Consideration 


The  Agency  considered  the  following 
alternative  standards  prior  to  the  August 
18, 1980  proposal: 


1  hr  averaging  time 

8-hr  averaging  time 

15  ppm . 

. .  7  ppm. 

25  ppm . 

.  9  ppm. 

35  ppm . 

.  12  ppm. 

EPA  originally  selected  the  8-hour 
averaging  time  because  most  people 
achieve  equilibrium  or  near-equilibrium 
levels  of  carboxyhemoglobin  (COHb)  in 
the  blood  after  an  8-hour  exposure  to 
carbon  monoxide.  In  addition,  most 
people  are  exposed  to  carbon  monoxide 
in  roughly  8-hour  blocks  of  time.  We 
uncovered  no  evidence  during  the 
review  process  resulting  in  the  August 
18, 1980  NPRM  that  indicated  that  the  8- 
hour  averaging  time  should  be  changed. 

As  a  result  of  the  review  and  revision 
of  the  health  criteria,  EPA  proposes  to 
retain  the  existing  primary  8-hour 
standard  at  9  ppm  and  to  lower  the 
primary  1-hour  standard  from  the 
current  35  ppm  to  25  ppm.  The  change  in 
the  1-hour  standard  is  being  proposed 
because  of  the  more  rapid  accumulation 
of  blood  carboxyhemoglobin  in 
moderately  exercising  sensitive  persons 
compared  to  resting  individuals.  The 
impact  of  exercise,  which  is  greater  for 
short-duration  exposures,  was  not 
considered  in  the  original  standard. 

We  are  investigating  no  new  Federal 
regulatory  techniques  in  the  CO  NAAQS 
review  process.  State  governments  use 
their  own  discretion  in  taking  regulatory 
actions  to  meet  EPA’s  national  ambient 
air  quality  standards.  The  States  are 
free  to  use  performance  standards, 
economic  incentives,  or  any  other  means 
to  attain  ambient  air  quality  standards 
within  their  jursidiction.  The  only  EPA 
requirement  for  State  governments  is 
that  they  demonstrate  attainment  and 
maintenance  of  the  NAAQS  by  statutory 
compliance  dates. 


Summary  of  Benefits 

Sectors  Affected:  Persons  with 
cardiovascular  or  pulmonary  disease; 
pregnant  women  and  fetuses:  and 
anemics. 

The  newly  proposed  CO  NAAQSs 
should  result  in  a  greater  assurance  that 
persons  with  cardiovascular  heart 
disease  will  not  experience  deleterious 
health  effects  due  to  high  ambient 
concentrations  of  carbon  monoxide. 
Specifically,  the  two  standards  are 
intended  to  keep  exposure  of  99  percent 
of  the  estimated  11  million  to  27  million 
people  particularly  affected  by 
cardiovascular  heart  or  peripheral 
vascular  disease  to  a  COHb  level  below 
2.1  percent. 

Summary  of  Costs 

Sectors  Affected:  Consumers  who 
purchase  automobiles;  manufacturing 
of  automobiles;  administration  of 
State  and  local  transportation 
programs;  the  driving  public;  EPA;  and 
State  air  pollution  control  agencies. 

In  its  Regulatory  Impact  Analysis, 

EPA  estimated  the  1987  annualized  costs 
of  various  CO  control  strategies  for  the 
three  8-hour  alternatives:  the  total 
nationwide  cost  in  1979  dollars  is 
approximately  $2.8  billion  for  the  9  ppm 
proposed  standard.  It  is  $2.9  billion  for 
the  7  ppm  alternative  and  $2.6  billion  for 
the  12  ppm  alternative.  Costs  for 
alternative  1-hour  standards  were  not 
developed  because  control  strategies 
needed  to  attain  any  of  the  three 
alternative  8-hour  standards 
investigated  automatically  attain  all  of 
the  1-hour  standards  that  EPA  analyzed. 

Approximately  82  percent  of  these 
costs  are  due  to  the  Federal  Motor 
Vehicle  Control  Program  (the 
automobile  emission  control  program). 
Buyers  of  new  cars  incur  these  costs.  An 
additional  15  percent  of  total  costs  are 
boms  by  the  auto-using  public  through 
inspection  and  maintenance  program 
fees  and  repair  costs.  The  remaining  3 
percent  of  total  costs  are  borne  by  local 
governments  and  industrial  plants. 

Related  Regulations  and  Actions 

Internal:  The  newly  proposed  CO 
NAAQSs  will  not  affect  any  other 
Agency  program  since  there  is  no 
change  in  the  controlling  8-hour 
standard.  Emission  standards  for 
moving  sources  will  not  be  affected 
since  they  are  established  under  Title  II 
of  the  Clean  Air  Act  (42  U.S.C.  §  7501  et 
seq.). 

External:  The  newly  proposed  CO 
NAAQSs  will  not  alter  any  on-going  or 
planned  State,  local,  or  private  industry 
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control  program  since  there  is  no  change 
in  the  controlling  8-hour  standard. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
involved  in  reviewing  the  standard 
include  the  Departments  of 
Transportation.  Energy,  and  Health  and 
Human  Services.  In  addition,  EPA  has 
contacted  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  and  will  involve 
them  in  the  standard  review.  The  IRLG 
functions  to  coordinate  the  regulatory 
authorities  of  the  Environmental 
Protection  Agency,  Food  and  Drug 
Administration,  Consumer  Product 
Safety  Commission,  Occupational 
Safety  and  Health  Administration,  and 
the  Food  Safety  and  Quality  Service, 
Department  of  Agriculture. 

Timetable 

Final  Rule — ^To  be  determined. 

Regulatory  Flexibility  Analysis — 

None. 

Available  Documents 

ANPRM — "Review  of  the  Carbon 
Monoxide  Air  Quality  Standard,"  43  FR 
56250,  December  1, 1978. 

NPRM — “Carbon-Monoxide.  Proposed 
Revisions  to  the  NAAQS,”  45  FR  55066, 
August  18, 1980. 

“Air  Quality  Criteria  for  Carbon 
Monoxide”  (External  Review  Draft, 

April  1979):  it  is  available  from  the 
Environmental  Criteria  and  Assessment 
Office,  MD-52,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711. 

U.S.  Environmental  Protection  Agency 
Science  Advisory  Board  Clean  Air 
Scientific  Advisory  Committee, 
Subcommittee  on  Carbon  Monoxide, 
“Transcript  of  Proceedings”  for  January 
30  and  31, 1979  and  June  14-16, 1979. 

Public  hearing  record  and  public 
comments  (comment  period  closed 
November  10, 1980). 

The  following  reports  are  available 
from  the  U.S.  EPA  Library  (MD-35), 
Research  Triangle  Park,  NC  27711. 
Telephone:  (919)  541-2777  (FTS:  629- 
2777). 

“Control  Techniques  for  Carbon 
Monoxide  Emissions,"  EPA-450/3-79- 
006,  June  1979. 

“Regulatory  Impact  Analysis  of  the 
National  Ambient  Air  Quality  Standards 
for  Carbon  Monoxide,"  April  2, 1980. 

"Proposed  National  Ambient  Air 
Quality  Standards  for  Carbon 
Monoxide:  Draft  Environmental  Impact 
Statement,”  July  1980. 

“Estimated  Exposure  to  Ambient 
Carbon  Monoxide  Concentrations  Under 
Alternative  Air  Quality  Standards 
(Draft),”  August  1980. 


“Preliminary  Assessment  of  Adverse 
Health  Effects  from  Carbon  Monoxide 
and  Implications  for  Possible 
Modifications  of  the  Standard  (Draft),” 
June  1, 1979. 

“Sensitivity  Analysis  of  Coburn 
Model  Predictions  of  COHb  levels 
Associated  with  Alternative  CO 
Standards  (Draft),”  July  1, 1980. 

“Significant  Harm  Levels  for  Carbon 
Monoxide  (Draft),”  July  1980. 

EPA  has  established  a  docket  (EPA, 
Central  Docket  Section  OAQPS-79-7) 
for  review  of  this  standard.  The  docket 
is  available  for  investigation  between 
9:00  a.m.  and  4:00  p.m.  on  weekdays  in 
the  Section  Office:  Room  2903B,  401  M 
Street,  S.W.,  Washington,  DC. 

Agency  Contact 

Michael  H.  Jones,  Chief 
Standards  Development  Section 
Ambient  Standards  Branch 
Strategies  and  Air  Standards  Division 
(MD-12) 

U.S.  Environmental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5531,  FTS  629-5531 


EPA-OANR  - 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standard 
for  Nitrogen  Dioxide  (40  CFR  Part  50*) 

Legal  Authority 

Clean  Air  Act,  as  amended,  §  §  109(c) 
and  109(d),  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  to  ensure  protection  of  public 
health  and  welfare  and  because  any 
changes  to  the  existing  standards  may 
result  in  an  annual  effect  of  $100  million 
or  more  on  the  economy. 

Statement  of  Problem 

Section  109(c)  of  the  Clean  Air  Act,  as 
amended,  directs  EPA  to  promulgate  a 
short-term  nitrogen  dioxide  (NO») 
standard  unless  there  is  no  significant 
scientific  evidence  that  such  a  standard 
is  needed  to  protect  public  health. 
Section  109(d)(1)  of  the  Act  requires 
EPA  to  review  the  scientific  basis  of 
existing  National  Ambient  Air  Quality 
Standards  (NAAQS)  every  5  years. 
(Ambient  air  quality  standards  define 
allowable  pollutant  concentrations  in 
the  ambient  air  that  are  required  to 
protect  public  health  and  safety.  The 
States  are  responsible  for  developing 
and  implementing  the  necessary 
regulatory  programs  to  ensure  the 
attainment  and  maintenance  of  the 
NAAQS.)  This  review  includes  the 
existing  NO2  annual  average  standard 


promulgated  by  EPA  on  April  30, 1971 
(36  FR  8186).  The  standard  is  100  . 
micrograms  per  cubic  meter  (pg/m^, 
annual  arithmetic  mean  (40  CFR  50.11). 
The  Agency  has  combined  possible 
proposal  of  a  short-term  NO2  standard 
with  review  of  the  annual  average 
NAAQS  into  one  rulemaking  process 
(see  45  FR  6959,  January  31, 1980).  After 
review  of  scientific  bases  for  the 
standards  (the  air  quality  criteria),  EPA 
will  decide  whether  to  propose  a  short¬ 
term  NO*  standard  and  change  or 
reaffirm  the  existing  annual  NOi 
NAAQS. 

Public  exposure  to  NOa  can  result  in 
impairment  of  pulmonary  (lung)  function 
and  can  increase  susceptibility  to 
respiratory  infection.  NOi  or  other 
nitrogen  oxide  compounds  in  the 
ambient  air  can  adversely  affect  crops, 
visibility,  and  materials,  and  can  cause 
acid  rainfall.  Acid  rainfall  adversely 
affects  crops,  materials,  and  aquatic 
ecosystems. 

Alternatives  Under  Consideration 

Based  on  revised  air  quality  criteria, 
EPA  may  decide  to  keep  the  existing 
annual  standard  without  change,  or 
make  some  modification  to  the 
allowable  air  concentration  of  nitrogen 
dioxide,  the  period  over  which  the 
concentration  is  measured,  or  the 
number  of  times  States  will  be  allowed 
to  exceed  the  standards.  The  Agency 
may  also  decide  to  propose  a  short-term 
NOi  standard. 

We  are  investigating  no  new ' 
regulatory  techniques  in  the  NOi 
NAAQS  review/standard-setting 
process.  All  governmental  regulatory 
actions  taken  as  a  result  of  setting  an 
NAAQS  are  at  the  discretion  of  State 
governments.  They  are  free  to  use 
performance  standards,  economic 
incentives,  or  any  other  means  to  attain 
ambient  air  quality  standards  within 
their  jurisdictions.  The  only  EPA 
requirement  for  State  governments  is 
that  they  demonstrate  attainment  and 
maintenance  of  the  NAAQS  by  statutory 
attainment  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 

particularly  those  persons  suffering 

from  respiratory  disease;  agriculture; 

and  the  aquatic  ecosystem. 

Revision  of  air  quality  criteria  and 
review  of  the  existing  ambient  air 
standard  will  result  in  greater  assurance 
that  the  standard  which  EPA  reaffirms 
or  newly  promulgates  will  protect  public 
health  and  welfare,  crops,  materials, 
and  aquatic  ecosystems. 
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Summary  of  Costs 

Sectors  Affected:  Industries  emitting 
nitrogen  oxides,  such  as 
manufacturing,  electric  services,  and 
natural  gas  pipelines;  manufacturing 
of  motor  vehicles  and  motor  vehicle 
equipment;  regulation  and 
administration  of  transportation 
programs;  EPA;  and  State  air  pollution 
control  agencies. 

We  will  assess  the  costs  and 
economic  effects  of  controlling  oxides  of 
nitrogen  for  alternative  short-term  and 
armual  standards  at  the  time  we  propose 
a  revised  standard.  In  addition,  EPA  will 
also  assess  the  impact  on  State  air 
pollution  control  agencies  of  developing 
and  modifying  control  programs  to 
attain  and  maintain  a  possible  short¬ 
term  and  annual  NO2  standard.  The 
Agency  will  publish  these  assessments 
in  a  Regulatory  Impact  Analysis  that 
will  be  issued  simultaneously  with  the 
NPRM. 

The  costs  may  exceed  $100  million 
annual  impact  on  the  economy. 

If  the  Agency’s  NO2  activities  result  in 
a  new  regulatory  action,  the  regulation 
could  affect  the  level  of  control  for 
sources  of  nitrogen  oxides  emissions, 
such  as  power  plants,  industrial  boilers, 
and  natural  gas  pipeline  stations.  We 
currently  are  controlling  mobile  source 
emissions  under  existing  emissions 
limits  for  motor  vehicles;  however,  a 
stringent  short-term  NO2  standard  could 
result  in  the  need  for  community-wide 
inspection  and  maintenance  programs 
for  automobile  and  truck  emissions. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standard  may  affect  EPA's 
regulations  for  nitrogen  oxides 
emissions  from  motor  vehicles  and  EPA 
regulations  for  new  source  review  (40 
CFR  51.18  and  51.24), 

External:  Modibcations  in  the  existing 
standard  may  require  States  to  reassess 
their  current  implementation  control 
programs  and  make  revisions  in  control 
measures  and  strategies  if  necessary.  A 
new  short-term  standard  would  require 
States  to  assess  ambient  air  quality 
data,  and  if  concentrations  exceed  the 
standard,  develop  a  State 
implementation  plan  to  control  NO2 
emissions. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
involved  in  reviewing  the  nitrogen 
dioxide  standards  are  the  Departments 
of  Energy,  Transportation,  Interior, 
Commerce,  and  Health  and  Human 
Services;  and  the  Tennessee  Valley 
Authority.  In  addition,  we  have 
informed  the  Interagency  Regulatory 


Liaison  Group  (IRLG)  of  this  review.  The 
IRLG  functions  to  coordinate  the- 
regulatory  authorities  of  the 
Environmental  Protection  Agency,  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission, 
Occupational  Safety  and  Health 
Administration,  and  the  Food  Safety  and 
Quality  Service,  Department  of 
Agriculture. 

Timetable 

NPRM — To  be  determined. 

Regulatory  Impact  Analysis — To  be 
determined. 

Public  Comment  Period — ^To  be 
specified  in  NPRM. 

Public  Hearings — 60  days  after 
publication  of  NPRM. 

Final  Rule — ^To  be  determined. 

Regulatory  Flexibility  Analysis — 
Undecided. 

Available  Documents 

“Air  Quality  Criteria  for  Nitrogen 
Dioxide"  (external  review  draft, 
aimotated  version,  June  1980),  available 
from  the  Environmental  Criteria  and 
Assessment  Office  (ECAO),  U.S. 
Environmental  Protection  Agency,  MD- 
52,  Research  Triangle  Park,  NC  27711. 

U.S.  Environmental  Protection 
Agency,  Science  Advisory  Board,  Clean 
Air  Scientific  Advisory  Committee, 
Committee  Meeting  on  Air  Quality 
Criteria  for  Oxides  of  Nitrogen, 
“Transcript  of  Proceedings”  conducted 
in  Washington,  DC  on  January  29  and 
30, 1979;  available  from  ECAO. 

“Control  Techniques  for  Nitrogen 
Dioxide  Emissions"  (draft,  January 
1978),  available  from  Emission 
Standards  and  Engineering  Division, 

U.S.  Environmental  Protection  Agency, 
MD-13,  Research  Triangle  Park,  NC 
27711. 

“National  Ambient  Air  Quality 
Standards:  Establishment  of  Standard 
Review  Docket  for  Nitrogen  Dioxide,"  45 
FR  6958,  January  31, 1980. 

EPA  has  established  a  docket  (EPA, 
Central  Docket  Section  OAQPS-78-0) 
for  review  of  the  NO2  standard.  Reports 
in  the  docket  are  available  for 
inspection  between  8  a.m.  and  4  p.m.  on 
weekdays  at  the  Docket  Section  Office, 
Room  2903B,  401  M  Street,  S.W., 
Washington,  DC. 

Agency  Contact 

Michael  H.  Jones,  Chief 

Standards  Development  Section 

Ambient  Standards  Branch 

Strategies  and  Air  Standards  Division 
(MD-12) 

Environmental  Protection  Agency 

Research  Triangle  Park,  NC  27711 

(919)  541-5531  or  FTS  629-5531 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality 
Standards  for  Particulate  Matter  (40 
CFR  Part  50*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§  109(d)(1),  42  US.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  beleives  that  this  review  is 
important  to  ensure  the  protection  of 
public  health  and  welfare,  and  because 
any  changes  to  the  existing  standards 
may  result  in  an  annual  effect  of  $100 
million  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(d)  of  the  Clean  Air  Act 
Amendments  of  1977  directs  EPA  to 
review  the  existing  National  Ambient 
Air  Quality  Standards  (NAAQS)  every  5 
years.  Ambient  air  quality  standards 
define  the  level  of  pollutant 
concentrations  in  the  ambient  air  that 
are  allowed  while  still  protecting  public 
health  and  safety.  The  current  primary 
standard  for  particulate  matter  (to 
protect  public  health)  is  75  micrograms 
per  cubic  meter  (p,g/m®),  annual 
geometric  mean,  and  260  p-g/m®, 
maximum  24-hour  concentrations,  not  to 
be  exceeded  more  than  once  per  year. 
The  current  secondary  standard  for 
particulate  matter  (to  protect  public 
welfare,  e.g.,  effects  on  soils,  vegetation, 
man-made  materials,  visibility, 
economic  values,  etc.)  is  150  fig/m^ 
maximum  24-hour  concentration,  not  to 
be  exceeded  more  than  once  per  year. 
The  States  are  responsible  for 
developing  and  implementing  the 
necessary  regulatory  programs  to  ensure 
the  attainment  and  maintenance  of  the 
NAAQSs. 

EPA  will  review  the  scientific  basis  of 
the  primary  and  secondary  standards 
(the  air  quality  criteria),  as  well  as  the 
standards  themselves.  Where 
appropriate,  EPA  will  revise  the  air 
quality  criteria  and  promulgate  new 
standards. 

Exposure  to  airborne  particulate 
matter  (PM)  aggravates  asthma  and 
other  respiratory  disorders,  as  well  as 
cardiovascular  diseases  and  can  impair 
pulmonary  function;  this  exposure  can 
also  increase  coughing  and  chest 
discomfort.  PM  may  also  increase  the 
adverse  health  effects  of  gaseous  air 
pollutants,  such  as  sulfur  dioxide. 
Depending  on  their  chemical 
composition,  specific  types  of  PM  may 
have  more  serious  toxic  or  carcinogenic 
effects  than  others.  Elevated  PM  levels 
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result  in  increased  soiling  of  exposed 
materials  and  impair  visibility. 

Alternatives  Under  Consideration 

On  the  basis  of  the  revised  air  quality 
criteria,  EPA  may  decide  to  keep  the 
existing  standards  without  change  or, 
alternatively,  may  decide  to  change  the 
allowable  air  concentration  of 
particulate  matter,  the  period  over 
which  the  concentration  is  measured,  or 
the  number  of  allowable  exceedances  of 
the  standards.  EPA  is  also  considering 
standards  based  on  the  size  of  the 
particulate  as  well  as  its  concentration. 
This  consideration  is  based  on  evidence 
that  smaller  particles  penetrate  deeper 
into  the  lung  and  evidence  that  when 
elevated  concentrations  of  particulate 
matter  occur  in  combination  with 
elevated  levels  of  sulfur  oxides,  adverse 
health  effects  may  be  more  pronounced, 
EPA  is  not  investigating  new  Federal 
regulatory  techniques  in  the  NAAQS 
review  and  revision  process.  All 
governmental  regulatory  actions  taken 
as  a  result  of  setting  an  NAAQS  are  at 
the  discretion  of  State  governments, 
which  are  free  to  use  performance 
standards,  economic  incentives,  or  any 
other  means  to  attain  ambient  air 
quality  standards  within  their 
jurisdiction.  The  only  EPA  requirement 
for  State  governments  is  that  they  attain 
and  maintain  the  NAAQSs  by  statutory 
compliance  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
including  children  and  those  persons 
suffering  from  respiratory  diseases 
and  cardiovascular  diseases. 

The  revision  of  the  air  quality  criteria 
and  the  review  of  the  existing  ambient 
standards  will  result  in  greater 
assurance  that  the  standards,  whether 
reaffirmed  or  newly  promulgated,  will 
adequately  protect  health  and  welfare  of 
the  general  public,  including  those 
groups  within  the  general  public  most 
sensitive  to  adverse  health  effects  of 
PM. 

Summary  of  Costs 

Sectors  Affected:  Industries  emitting 
particulate  matter,  including  (1) 
electric  and  sanitary  services,  (2)  the 
primary  metal  industry,  and  (3)  those 
industries  that  use  or  supply  large 
quantities  of  fossil  fuels;  and  State  air 
pollution  control  agencies. 

EPA  will  complete  a  study  of  costs 
and  economic  impacts  of  controlling 
particulate  matter  under  alternative 
standards  when  it  issues  the  NPRM. 

This  analysis  will  involve  estimates  of 
capital,  operating,  and  energy  cost  for 
various  industries.  Also,  estimates  of 
national  annual  cost  will  be  provided. 


The  annualized  cost  may  exceed  $100 
million,  depending  upon  the  final  level 
of  the  standards  proposed.  In  addition, 
EPA  will  also  assess  the  impact  on  State 
air  pollution  control  agencies  of 
modifying  their  control  programs  to 
accommodate  revisions  to  the  existing 
standards. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standards  for  particulate  matter 
may  affect  EPA’s  regulations  for  new 
source  review  (40  CFR  51.18  and  51.24). 

External:  Modifications  in  the  existing 
standards  would  require  States  to 
reassess  their  current  implementation 
control  programs  and  make  revisions  in 
control  measures  and  strategies  if 
necessary. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
actively  involved  in  reviewing  the 
standards  for  particulate  matter  are  the 
Departments  of  Energy,  Transportation, 
Interior,  Commerce,  and  Health  and 
Human  Services;  and  the  Tennessee 
Valley  Authority.  In  addition,  EPA  has 
informed  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  of  this  review.  The 
IRLG  coordinates  the  regulatory 
activities  of  the  Environmental 
Protection  Agency,  Food  and  Drug 
Administration,  Consumer  Product 
Safety  Commission,  Occupational 
Safety  and  Health  Administration,  and 
the  Food  Safety  and  Quality  Service, 
Department  of  Agriculture. 

Timetable 

NPRM — ^To  be  determined. 

Regulatory  Impact  Analysis — Fall 
1981. 

Public  Comment  Period — ^To  be 
specified  in  NPRM. 

Public  Hearing — 60  days  after 
publication  of  NPRM. 

Final  Rule — ^To  be  determined. 

Regulatory  Flexibility  Analysis — Will 
be  combined  with  Regulatory 
Impact  Analysis. 

Available  Documents 

ANPRM — “National  Ambient  Air 
Quality  Standards;  Review  of  Criteria 
and  Standards  for  Particulate  Matter 
and  Sulfur  Oxides,"  44  FR  56730, 
October  2, 1979. 

“Air  Quality  Criteria  for  Particulate 
Matter,"  AP-49,  January  1969,  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

“Health  Effects  Considerations  for 
Establishing  a  Standard  for  Inhalable 
Particles,”  July  1978,  available  from  the 
Health  Efiects  Research  Laboratory, 


Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27701. 

“Airborne  Particles,”  National 
Academy  of  Sciences,  1977,  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Agency  Contact 

John  H.  Haines,  Chief 
Standards  Development  Section 
Ambient  Standards  Branch 
Strategies  and  Air  Standards  Division 
(MU-12) 

Environmental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5531,  FTS  629-5531 


EPA— OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide)  (40  CFR  Part  50*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§  109(d)(1),  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  lliis  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  in  order  to  ensure  the 
protection  of  public  health  and  welfare, 
and  because  any  changes  to  the  existing 
standards  may  result  in  an  annual  effect 
of  $100  mUlion  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(d)  of  the  Clean  Air  Act 
Amendments  of  1977  directs  the  EPA  to 
review  the  existing  National  Ambient 
Air  Quality  Standards  (NAAQS)  every  5 
years.  Ambient  air  quality  standards 
define  allowable  pollutant 
concentrations  in  the  ambient  air  that 
are  allowed  while  still  protecting  public 
health  and  welfare.  The  present  primary 
standard  for  sulfur  oxides  measured  as 
sulfur  dioxide  (set  to  protect  public 
health)  is  80  micorgrams  per  cubic  meter 
(fig/m^,  annual  arithmetic  mean,  and  a 
maximum  24-hour  concentration  of  365 
;Jlg/m^  not  to  be  exceeded  more  than 
once  per  year.  The  current  secondary 
standard  for  sulfur  oxides  measured  as 
sulfur  dioxide  (to  protect  public  welfare 
e.g.,  efiects  on  soils,  vegetation,  man¬ 
made  materials,  visibility,  economic 
values,  etc.)  is  1300  fig/m’  with  the 
maximum  3-hour  concentration  not  to  be 
exceeded  more  than  once  per  year.  The 
States  are  responsible  for  developing 
and  implementing  the  necessary 
regulatory  programs  to  ensure  the 
attainment  and  maintenance  of  the 
NAAQSs. 
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EPA  will  review  the  scientific  basis  of 
the  standards  (the  air  quality  criteria), 
as  well  as  the  standards  themselves. 
Where  appropriate,  EPA  will  revise  the 
air  quality  criteria  and  promulgate  new 
standards. 

Sulfur  oxides  in  the  air,  working  alone 
or  in  combination  with  other  pollutants, 
aggravate  respiratory  diseases  such  as 
asthma,  chronic  bronchitis,  and 
emphysema  and  also  irritate  the  eyes 
and  respiratory  tract.  Sulfur  oxides  also 
cause  impaired  visibility,  harm 
vegetation,  and  help  form  acid  rain, 
which  harms  crops,  materials,  and 
aquatic  ecosystems. 

Alternatives  Under  Consideration 

On  the  basis  of  the  revised  air  quality 
criteria,  EPA  may  decide  to  keep  the 
existing  standards  without  change  or, 
alternatively,  may  alter  the  air 
concentration  of  sulfur  dioxide  or  the 
period  over  which  the  concentration  is 
measured. 

EPA  is  investigating  no  new  Federal 
regulatory  techniques  in  the  NAAQS 
review  and  revision  process.  All 
governmental  regulatory  actions  taken 
as  a  result  of  setting  an  NAAQS  are  at 
the  discretion  of  State  governments. 
They  are  free  to  use  performance 
standards,  economic  incentives,  or  any 
other  means  to  attain  ambient  air 
quality  standards  within  their 
jurisdiction.  The  only  EPA  requirement 
for  State  governments  is  that  they  attain 
and  maintain  the  NAAQSs  by  statutory 
compliance  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
including  children  and  those  persons 
suffering  from  respiratory  diseases; 
and  agricultrure. 

The  revision  of  the  air  quality  criteria 
and  the  review  of  the  existing  ambient 
standards  will  result  in  greater 
assurance  that  the  standards,  whether 
reaffirmed  or  newly  promulgated,  will 
adequately  protect  the  health  and 
welfare  of  the  general  public,  including 
those  most  sensitive  to  adverse  health 
effects  of  sulfur  oxides. 

Summary  of  Costs 

Sectors  Affected:  Industries  emitting 
sulfur  dioxides,  including  (1)  electric, 
gas,  and  sanitary  services  industries, 
(2)  the  non-ferrous  metal  industry,  (3) 
the  petroleum  refining  industry,  and 
(4)  those  industries  that  supply  or  use 
large  quantities  of  fossil  fuel;  and 
State  air  pollution  control  agencies. 

A  study  of  costs  and  economic 
impacts  of  controlling  sulfur  oxides 
under  alternative  standards  will  be 
completed  by  EPA  when  the  NPRM  is 
issued.  These  estimates  will  include 


capital,  operating,  administrative,  and 
other  costs  (including  research  and 
development)  for  the  various  industries. 
Nationwide  estimates  of  annualized  cost 
of  the  regulatory  action  will  also  be 
provided.  It  is  estimated  that  such  cost 
will  exceed  $100  million.  In  addition, 

EPA  will  also  assess  the  impact  on  State 
air  pollution  control  agencies  of 
modifying  their  control  programs  in 
order  to  accommodate  any  revisions  to 
existing  standards. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standards  may  affect  EPA’s 
regulations  for  new  source  review  (40 
CFR  51.18  and  51.24). 

External:  Modifications  in  the  existing 
standards  would  require  States  to 
reassess  their  current  implementation 
control  programs,  and  make  revisions  in 
control  measures  and  strategies  if 
necessary. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
actively  involved  in  reviewing  the  sulfur 
oxide  standards  are  the  Departments  of 
Energy,  Transportation,  Interior, 
Commerce,  and  Health  and  Human 
Services;  and  the  Tennessee  Valley 
Authority.  In  addition,  EPA  has 
informed  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  of  this  review.  The 
IRLG  coordinates  certain  regulatory 
activities  of  the  Environmental 
Protection  Agency,  Food  and  Drug 
Administration,  Consumer  Product 
Safety  Commission,  Occupational 
Safety  and  Health  Administration,  and 
the  Food  Safety  and  Quality  Service, 
Department  of  Agriculture. 

Timetable 

NPRM — To  be  determined. 

Regulatory  Impact  Anaylsis — ^To  be 
determined. 

Public  Comment  Period — ^To  be 
specified  in  NPRM. 

Public  Hearing — 60  days  after 
publication  of  NPRM. 

Final  Rule — To  be  determined. 

Regulatory  Flexibility  Analysis — Will 
be  combined  with  Regulatory 
Impact  Anaylsis. 

Available  Documents 

ANPRM — “National  Ambient  Air 
Quality  Standards;  Review  of  Criteria 
and  Standards  for  Particulate  Matter 
and  Sulfur  Oxides,”  44  FR  56730, 
October  2, 1979. 

“Air  Quality  Criteria  for  Sulfur 
Oxides,”  AP-50,  January  1969 — 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


“Sulfur  Oxides,”  National  Academy  of 
Sciences,  1978 — available  from  the 
National  Academy  of  Sciences,  Printing 
and  Publication  Office,  2101 
Constitution  Avenue,  Washington,  DC 
20418. 

Agency  Contact 

John  H.  Haines,  Chief 
Standards  Development  Section 
Ambient  Standards  Branch 
Strategies  and  Air  Standards  Division 
(MD-12) 

Environmental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5531  or  FTS  629-5531 


EPA-OANR 

Standards  of  Performance  to  Control 
Atmospheric  Emissions  from  Industrial 
Boilers  (40  CFR  Part  60*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  111, 
42  U.S.C.  7411. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  this  rule  would  be 
important  because  it  would  affect  many 
industries;  address  a  major  air  polluter, 
namely  industrial  boilers;  and  minimize 
emissions  in  the  face  of  increased 
industrial  use  of  coal.  The  impact  of  this 
regulation  on  industry  would  approach 
$100  million  per  year  for  additional 
capital  and  annualized  costs  by  1990. 

Statement  of  Problem 

Combustion  of  coal,  oil,  and  gas  in 
industrial  boilers  results  in  the  emission 
of  significant  quantities  of  particulate 
matter,  sulfur  dioxide,  and  nitrogen 
oxides  to  the  atmosphere.  Because  of 
the  large  number  of  boilers  and  the 
associated  emission  rates,  industrial 
boilers  contribute  significantly  to  air 
pollution  in  the  United  States.  In  1975, 
emissions  from  industrial  boilers  were 
estimated  to  include  2.8  million  tons  of 
particulate  matter,  3.3  million  tons  of 
sulfur  dioxide,  and  2.0  million  tons  of 
nitrogen  oxides,  or  approximately  17, 11, 
and  8  percent  of  total  national  emissions 
of  these  pollutants.  The  projected 
growth  rate  of  the  use  of  industrial 
boilers,  coupled  with  the  emphasis  on 
shifting  fuel  from  gas  and  oil  to  coal,  will 
increase  the  potential  for  emissions. 
These  air  pollutants  affect  the  health 
and  welfare  of  most  of  our  urban- 
dwelling  citizens  by  contributing  to 
respiratory  disease  in  people  and 
animals,  reducing  visibility  in  the 
atmosphere,  damaging  vegetation,  and 
soiling  and  deteriorating  real  estate. 
Failure  to  provide  more  effective  control 
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of  emissions  from  industrial  boilers  will 
increase  exposure  to  the  undesirable 
effects  of  these  pollutants  and  will 
expand  the  portions  of  the  country  that 
exceed  EPA’s  ambient  standards  for 
these  pollutants.  This  rule  will  apply  to 
new  and  modified  industrial  boilers. 

Only  the  largest  industrial  boilers  are 
presently  covered  by  standards 
established  in  §  111  of  the  Clean  Air 
Act;  these  standards  apply  only  to  new 
and  modified  units.  Existing  industrial 
boilers  are  required  to  meet  State  and 
local  regulations  which  usually  limit 
sulfur  dioxide  and  particulate  emissions. 
The  expanded  §  111  regulations  are 
expected  to  incorporate  limits  for 
nitrogen  oxides  and  limits  for  sulfiu* 
dioxide  and  particulates  that  are  more 
stringent  than  State  and  local 
regulations. 

Alternatives  Under  Consideration 

The  1977  Clean  Air  Act  Amendments 
require  that  EPA  adopt  standards  of 
performance  for  stationary  sources  of 
air  pollution  that  are  fired  by  fossil 
fuels.  EPA  is  gathering  information  on 
eight  technologies  for  reducing  boiler 
pollutants:  (1]  oil  cleaning  and  use  of 
existing  clean  oil,  (2)  coal  cleaning  and 
existing  clean  coal,  (3)  synthetic  fbels, 

(4]  fluidized  bed  combustion  (a 
relatively  new  technology  applicable 
only  to  large  coal-fired  boilers],  (5) 
particulate  control,  (6)  flue  gas 
desulfurization,  [7]  nitrogen  oxides 
combustion  modification,  and  (8) 
nitrogen  oxides  flue  gas  treatment. 

We  are  examining  several  control 
alternatives  which  include  different 
levels  of  control  for  the  three  pollutants 
being  studied.  Computer  modeling  is 
being  used  to  determine  the  cost 
impacts,  emission  impacts,  effects  upon 
fuel  consumption,  overall  energy 
impacts,  and  other  environmental 
effects  on  a  regional  and  national  basis. 
Based  upon  results  of  this  modeling,  the 
regulation  will  be  designed  to  exempt 
the  70  to  85  percent  of  small  boilers 
which  release  only  10  to  20  percent  of 
total  air  pollutants  from  industrial 
boilers. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing 

industries;  and  the  general  public. 

This  rule  will  apply  to  new  and 
modified  industrial  boilers  used  in  a 
large  number  of  manufacturing 
industries,  particularly  energy-intensive 
industries,  such  as  glass  (SIC  321,  322, 
323),  pulp  and  paper  (SIC  261,  262,  263), 
and  chemical  manufacturing  (SIC  281), 
and  will  affect  people  in  urban  and  rural 
areas  who  are  subject  to  pollution 
emissions  from  these  industries. 


Installing  equipment  that  represents 
the  best  available  control  technology  at 
new  and  modified  industrial  boiler 
facilities  will  help  lessen  air  pollution  in 
already  affected  areas  and  preserve 
clean  air  in  as  yet  unpolluted  areas  of 
the  country.  Since  only  a  small  fi'action 
of  the  industrial  boiler  population  is 
replaced  or  modified  annually,  the  short 
term  impact  on  air  quality  will  be  only 
nominal.  However,  annual  reductions  in 
emissions  will  be  cumulative  resulting  in 
significant  betterment  of  air  quality  over 
the  long  term.  Equipping  new  boilers 
with  best  available  control  technology 
will  reduce  the  need  for  using  the 
“cleanest”  fuels,  which  can  be  diverted 
to  existing  plants  in  which  new  add-on 
controls  are  less  cost  effective. 

A  regulation  that  requires  more 
stringent  controls  on  new  and  modified 
industrial  boilers  will  allow  industrial 
expansion  and  economic  growth  without 
an  accompanying  assault  on  ambient  air 
quality. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing 

industries:  and  users  of  products 

produced  by  these  industries. 

Energy  intensive  industries  such  as 
glass  (SIC  321,  322,  323),  pulp  and  paper 
(SIC  261,  262,  263),  and  chemical 
manufacturing  (SIC  281)  are  the  specific 
industries  that  this  rule  would  affect 
most. 

Cost  estimates  for  applying  the 
control  technology  required  by  a 
regulation  governing  emissions  from 
industrial  boilers  would  be  determined 
by  the  number,  sizes,  and  types  of 
sources  we  regulate  and  the  degree  of 
control  we  require.  EPA  estimates  that 
by  1990,  annual  added  capital  costs  of 
control  will  approach  $200  million  and 
annualized  costs  will  approach  $100 
million  (1978  dollars).  These  estimates 
are  necessarily  very  tentative  at  this 
time.  Consumers  may  pay  higher  prices 
for  products  manufactured  by  energy- 
intensive  industries. 

Related  Regulations  and  Actions 

Internal:  We  have  issued  water 
pollution  regulations  for  several 
industries  in  the  form  of  “Best  Practical 
Technology  Currently  Available"  and 
“Best  Available  Technology 
Economically  Achievable."  In  some 
industries,  these  regulations  cover 
effluents  from  boilers.  Industrial  boilers 
are  also  subject  to  requirements  of  the 
Resource  Conservation  and  Recovery 
Act,  Part  261,  Subpart  C. 

External:  Industrial  boilers  are  subject 
to  the  Power  Plant  and  Industrial  Fuel  - 
Use  Act  and  associated  regulations 
established  by  the  Department  of 
Energy. 


Active  Government  Collaboration 

Because  emissions  from  industrial 
boilers  come  from  the  combustion  of 
fossil  fuels,  EPA  is  working  closely  with 
the  Department  of  Energy  to  share 
information  and  stimulate  advances  in 
technology. 

EPA  works  closely  with  State  and 
local  governments  in  developing  and 
implementing  these  rules. 

Timetable 

Regulatory  Impact  Analysis — 
November  1981. 

NPRM — November  1981. 

Regulatory  Flexibility  Analysis — 
November  1981. 

Public  Hearing — December  1981. 
Public  Comment  Period — ^To  be 
announced  on  proposal. 

Final  Rule — December  1982. 

AvailaUe  Documents 

ANPRM— 40  CFR  Part  60  (44  FR  37632, 
June  28, 1979). 

A^ncy  Contact 

Don  Goodwin.  Director 
Emission  Standards  and  Engineering 
Division  (MI>-13) 

Environmental  Protection  Agency 
Research  Triangle  Paiir,  NC  27711 
(919)  541-5571  or  FTS  629-5571 


EPA-OANR— Office  of  Mobile  Source 
Air  PoUution  Control 

Gaseous  Emission  Retaliations  for 
1985  and  Later  Model  Year  Light-Duty 
Trucks  and  Heavy-Duty  Engines  (40 
CFR  Part  86*) 

Legal  Audiority 

The  Clean  Air  Act,  as  amended.  §  202, 
42  U.S.C.  §  7521. 

Reason  fm  Incluiling  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  we  expect  it  will  have  an 
annual  economic  impact  of  more  than 
$100  million. 

Statement  of  Problem 

The  Clean  Air  Act  Amendments  of 
1977  require  EPA  to  establish 
regulations  which  require  a  reduction 
(from  the  uncontrolled  state)  of  heavy- 
duty  engine  or  vehicle  emissions  of  90 
percent  for  hydrocarbon  (HC)  and 
carbon  monoxide  (CO)  in  1983  and  75 
percent  for  oxides  of  nitrogen  (NOx)  in 
1985.  These  amendments  also  provide 
EPA  with  options  to  either  temporarily 
revise  or  change  the  standards  under 
certain  conditions.  As  defined  in  the 
Act.  heavy-duty  vehicles  include  those 
trucks  over  6,0000  pounds  gross  vehicle 
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weight  (GVW):  excluded  are  off-road 
vehicles,  such  as  farm  tractors  and 
construction  equipment.  This  definition 
overlaps  two  truck  categories  as  used  by 
EPA.  These  are  light-duty  trucks  (LDTs), 
which  EPA  defines  as  trucks  up  to  8,500 
pounds  GVW,  and  heavy-duty  vehicles 
(HD Vs),  which  include  the  8,500  pounds 
GVW  and  over  trucks.  We  published 
regulations  implementing  the  mandated 
reductions  in  HC  and  CO  emissions  for 
HDVs  on  January  21, 1980  (45  FR  4136) 
and  for  LDTs  on  September  25, 1980  (45 
FR  63734).  This  entry  concerns  the 
regulations  implementing  the  mandated 
reduction  in  NO*. 

During  high  temperature  combustion 
in  internal  combustion  engines, 
atmospheric  nitrogen  reacts  to  form 
nitric  oxide  (NO)  and  a  comparatively 
small  amount  of  nitrogen  dioxide  (NOt). 

In  the  atmosphere,  the  NO  is  converted 
to  NOt  by  direct  reaction  with  oxygen 
and  by  photochemical  processes.  NOt  in 
the  atmosphere  causes  visibility 
restrictions  and  brownish  coloration, 
and  is  a  major  contributor  to  the 
incidence  of  acid  precipitation, 
commonly  referred  to  as  “acid  rain.” 
Elevated  NOt  levels  are  also  associated 
with  both  long-term  and  short-term 
health  effects  on  the  respiratory  system. 

Based  upon  the  present  aimual 
standard  of  0.05  parts  per  million,  EPA 
identified  34  (out  of  a  total  of  roughly 
250)  Air  Quality  Control  Regions  in  1976 
which  were  either  exceeding  acceptable 
levels,  or  were  within  40  percent  of  the 
standard.  EPA’s  analysis  of  future 
oxides  of  nitrogen  (NOj)  emissions 
indicates  that  current  light-duty  and 
heavy-duty  vehicle  NO,  control 
strategies  will  produce  some  overall 
NO,  reductions  through  the  mid-1980s, 
after  which  annual  growth  of  vehicle 
sales,  industry,  and  other  sources 
contributing  to  pollution  will  begin  to 
dominate.  Thus,  to  even  maintain  the 
status  quo,  further  NO,  controls  will  be 
needed.  Heavy-duty  vehicles  and  light- 
duty  trucks,  representing  approximately 
40  percent  of  mobile  source  NO, 
emissions,  constitute  one  area  where 
further  NO,  control  is  available  on  a 
cost-effective  basis.  Mobile  sources 
(which  as  a  group  include  railroads, 
boats,  planes,  etc.,  in  addition  to  motor 
vehicles)  constitute  about  30  percent  of 
total  NO,  emissions. 

Alternatives  Under  Consideration 

In  the  development  of  the  NO, 
standard,  EPA  will  consider  the 
following  alternatives: 

(A)  Implement  an  NO,  standard  that 
reflects  the  Clean  Air  Act’s  mandated  75 
percent  reduction. 

(B)  Implement  an  NO,  standard  that  is 
either  less  stringent  or  more  stringent 


than  the  75  percent  reduction  required 
by  the  Clean  Air  Act. 

EPA  is  currently  evaluating  the 
advantages  and  disadvantages  of  both 
alternatives.  The  Clean  Air  Act  (as 
amended  August  1977)  directs  EPA  to 
set  an  NO,  standard  that  reflects  a  75 
percent  reduction  (from  uncontrolled 
levels),  applicable  for  the  1985  model 
year.  However,  Congress  incorporated 
provisions  in  the  Act  allowing  EPA 
either  to  set  more  stringent  standards  or 
less  stringent  standards.  EPA  can  make 
such  revisions  to  the  standard  if  it  finds 
that  the  emission  standards  cannot  be 
achieved  by  available  technology  at 
reasonable  cost.  Of  course,  as  standards 
are  made  more  stringent,  more  beneBts 
will  accrue.  Likewise,  as  standards 
become  more  stringent,  costs  of 
compliance  will  generally  increase.  The 
task  confronting  EPA  is  one  of 
determining  techological  capabilities, 
and  balancing  costs  and  beneBts. 

At  the  present  time,  the  Agency 
considers  alternative  (B)  as  the  most 
likely  option  to  propose.  Based  on 
available  information,  a  75  percent 
reduction  standard  appears  to  be 
infeasible  for  heavy-duty  diesel  engines.* 
However,  EPA  does  not  yet  have  enough 
information  to  propose  a  speciBc 
alternative  level  though  we  are  in  the 
process  of  gathering  this  information. 

EPA  had  also  considered  the 
additional  alternative  of  emission 
averaging,  but  has  decided  to  pursue 
averaging  as  a  separate  rulemaking. 
Under  an  averaging  approach,  a 
manufacturer  could  achieve  compliance 
to  an  emission  standard  by  averaging  its 
aggregate  fleet  emissions.  The 
manufacturer  could  design  some  engines 
to  be  below  the  standard  and  others 
above  it.  Conceptually,  this  approach 
could  increase  a  manufacturer’s 
flexibility  from  both  a  technological  and 
an  economic  standpoint.  Averaging  will 
require  a  major  effort  to  incorporate  the 
concept  into  the  existing  regulations. 
Since  the  Clean  Air  Act  requires  EPA  to 
promulgate  the  NO,  rulemaking  swiftly, 
and  since  we  believe  the  averaging 
concept  will  need  lengthy  analysis  and 
discussion  between  EPA  and  the 
industry  and  public,  we  will  pursue 
averaging  and  NO,  as  separate 
rulemakings.  We  published  an  ANPRM 
for  the  averaging  concept  on  November 
28, 1980  (45  FR  79382)  and  will  attempt 
to  complete  the  averaging  rulemaking  as 
close  as  possible  to  the  time  of  the  NO, 
Bnal  rule. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
especially  urban  populations  and 
persons  particularly  susceptible  to 
respiratory  disease. 


As  stated  above,  the  Agency  believes 
that  an  NO,  standard  representing  a  75 
percent  reduction  from  uncontrolled 
levels  is  infeasible  for  heavy-duty  diesel 
vehicles.  Given  that  we  do  not  yet  have 
enough  information  to  propose  a  specific 
alternative  level,  our  benefit  analysis  is 
based  on  a  75  percent  reduction 
standard.  Such  a  standard  would  reduce 
lifetime  emissions  of  an  average  light- 
duty  truck  by  0.2  tons  (59  percent)  and  of 
an  average  heavy-duty  vehicle  by  0.9 
tons  (77  percent)  and  7.8  tons  (79 
percent)  for  gas  and  diesel,  respectively 
(compared  to  vehicles  sold  under 
present  regulations).  These  reductions 
will  yield  improvements  in  excess  of  10 
percent  in  average  NO,  air  quality  by 
1995. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
heavy-duty  engines  and  vehicles  and 
light-duty  trucks;  and  purchasers  and 
users  of  heavy-duty  engines  and 
vehicles  and  light-duty  trucks. 

Based  on  technology  we  expect 
heavy-duty  diesel  engine  manufacturers 
to  use  to  achieve  maximum  feasible 
emission  levels,  and  based  on  a  75 
percent  reduction  standard  for  all  other 
classes,  we  project  that  the  average 
initial  price  increase  of  a  light-duty  truck 
will  be  roughly  $150  (2  percent),  while 
the  average  initial  price  increases  of 
heavy-duty  vehicles  will  be  roughly  $280 
(3  percent]  for  gasoline  engines  and  $740 
(at  most  7  percent]  for  diesel  engines  (in 
1980  dollars).  We  do  not  expect  these 
price  increases  to  have  a  substantial 
impact  on  total  vehicle  sales,  nor  do  we 
expect  the  cost  of  products  hauled  by 
heavy-duty  vehicles  to  increase 
appreciably. 

EPA  is  not  able  to  quantify  the  fuel 
economy  impacts  of  the  regulations  at 
this  time,  though  buyers  of  gasoline- 
powered  light-duty  trucks  and  heavy- 
duty  vehicles  will  probably  see  an 
improvement  over  earlier  models,  and 
buyers  of  diesel  light-duty  trucks  may 
see  a  decrease/1  We  cannot  predict  the 
effect  on  heavy-duty  diesel  vehicles 
until  we  have  more  information  on  a 
feasible  standard  level.  We  do  not 
project  an  increase  in  maintenance  costs 
for  any  of  these  vehicles. 

We  stated  earlier  that  we  expect  this 
regulation  to  have  an  annual  economic 
impact  of  over  $100  million.  Specifically, 
EPA  expects  this  regulation  to  have  a 
total  cost  over  the  Brst  5  years  of  $2.4 
billion  for  light-duty  trucks,  and  $1.8 
bilfion  for  heavy-duty  vehicles.  These 
costs  are  expressed  in  1980  dollars  as  a 
lump  sum  investment  made  in  the  first 
year  of  production,  assuming  a  discount 
rate  of  10  percent.  Since  we  are  not  able 
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to  quantify  fuel  economy  effects  at  this 
time,  these  costs  do  not  reflect  possible 
fuel  economy  impacts. 

Related  Regulations  and  Actions 

Internal:  Current  emission  standards 
for  light-duty  trucks  and  heavy-duty 
engines  can  be  found  in  ‘‘Control  of  Air 
Pollution  from  New  Motor  Vehicles  and 
New  Motor  Vehicle  Engines: 

Certification  and  Test  Procedures,”  40 
CFR  Part  86.  Regulations  implementing 
the  Department  of  Transportation  light- 
duty  truck  fuel  economy  standards  are 
found  in  ‘‘Fuel  Economy  of  Motor 
Vehicles,”  40  CFR  Part  600. 

EPA  has  recently  finalized  standards 
and  measurement  procedures  for  the 
control  of  particulate  emissions  for 
diesel-fueled  light-duty  trucks 
(‘‘Standard  for  Emission  of  Particulate 
Regulation  for  Diesel-Fueled  Light-Duty 
Vehicles  and  Light-Duty  Trucks,”  45  FR 
14496,  March  5, 1980).  Other  related 
regulations  recently  finalized  are  HC 
and  CO  emission  regulations  for  1984 
and  later  model  year  heavy-duty  engines 
and  for  1984  and  later  light-duty  trucks 
(“Gaseous  Emission  Regulations  for  1984 
and  Later  Model  Year  Heavy-Duty 
Engines,”  45  FR  4136,  January  21, 1980, 
and  “Gaseous  Emission  Regulations  for 
1984  and  Later  Model  Year  Light-Duty 
Trucks,”  45  FR  63734,  September  25, 

1980). 

In  addition  to  the  existing  regulations 
above,  EPA  has  proposed  particulate 
regulations  for  heavy-duty  diesel 
engines  (46  FR  1910,  January  7, 1981). 

External:  Light-duty  vehicle  and  light- 
duty  truck  fuel  economy  standards  are 
found  in  the  Department  of 
Transportation  “Passenger  Automobile 
Average  Fuel  Economy  Standards,”  41 
CFR  Part  351. 

Active  Government  Collaboration 

Department  of  Transportation 
(discussions  with  the  National  Highway 
Traffic  Safety  Administration  prior  to 
ANPRM  regarding  light-duty  track  fuel 
economy).  Other  government  offices  (for 
example,  the  Department  of  Commerce) 
routinely  provide  comment  during  the 
rulemaking  process. 

Timetable 

NPRM— June  1982. 

Public  Hearing  (on  ANPRM) — After 
July  1981. 

Public  Comment  Period  (on 
ANPRM) — Ends  30  days  after  the 
public  hearing.  Comments  may  be 
sent  to  Central  Docket  Section  A- 
130,  West  Tower  Lobby,  Gallery  1, 
Environmental  Protection  Agency, 
Attn:  Docket  No.  A-80-18, 401  M 
Street  S.W.,  Washington,  DC  20460. 

Regulatory  Flexibility  Analysis — Need 


to  be  determined. 

Final  Rule — Applicable  to  model  year 
1985  for  light-duty  tracks  and  1986 
for  heavy-duty  vehicles. 

Available  Documents 

ANPRM— 46  FR  5838,  January  19, 

1981. 

Draft  Regulatory  Impact  Analysis — 
January  1981. 

Draft  Regulations — ^January  1981. 

All  documents  available  for  review  in 
Public  Docket  No.  A-80-18,  located  at 
the  EPA,  Central  Docket  Section  A-130, 
West  Tower  Lobby  Gallery  1, 401  M 
Street,  S.W.,  Washington,  DC  20460.  The 
documents  are  available  for  personal 
inspection  Monday  through  Friday 
between  8:00  a.m.  and  4:00  p.m.,  or 
copies  can  be  obtained  by  personal  or 
written  request.  A  reasonable  fee  may 
be  charged  for  copying. 

Agency  Contact 

Tad  Wysor,  Mechanical  Engineer 
Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
(313)  668-4497,  FTS  374-8497 


EPA-OANR-OMSAPC 

Heavy-Duty  Diesel  Particulate 
Regulations  (40  CFR  Part  86  *) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§§  202,  206,  207,  and  301, 42  U.S.C. 

§§  7521,  7525,  7541,  and  7601. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  may  have  an  annual  effect  of 
$100  million  or  more  on  the  economy. 

Statement  of  Problem 

Despite  significant  gains  made  in  the 
control  of  particulate  emissions,  there 
are  still  many  regions  of  the  United 
States  that  are  not  able  to  meet  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  total  suspended 
particulate  matter  (TSP).  To  help 
improve  this  situation.  Congress 
required  EPA  (through  the  Clean  Air  Act 
Amendments  of  1977)  to  prescribe 
standards  for  the  emission  of  particulate 
matter  from  1981  model  year  heavy-duty 
diesel  vehicles.  EPA  must  base  this 
standard  on  the  lowest  emission  rates 
that  we  find  technologically  feasible  at 
the  time  the  standard  will  take  effect, 
while  also  taking  cost,  noise,  energy, 
and  safety  into  consideration. 

Diesel  engines  already  power  one- 
third  of  the  heavy-duty  vehicles  sold  in 
this  country.  By  1995,  EPA  expects  this 


figure  to  increase  to  over  two-thirds, 
primarily  because  of  the  fuel  economy 
advantage  of  diesel  engines  over 
gasoline  engines.  These  diesels  emit  40 
to  100  times  the  particulate  matter 
emitted  by  catalyst-equipped  vehicles 
operated  on  unleaded  gasoline.  (EPA 
expects  that  most  gasoline-fueled  heavy- 
duty  vehicles  will  require  catalysts  and 
unleaded  gasoline  beginning  in  1984  due 
to  stringent  standards  for  the  emissions 
of  hydrocarbons  and  carbon  monoxide 
(see  45  FR  4136,  January  21, 1980).) 
Heavy-duty  diesel  vehicles,  if  left 
imcontroUed,  would  emit  218,000  to 
266,000  metric  tons  per  year  of 
particulate  matter  to  the  atmosphere  by 
1995.  Urban  areas  would  be  the  most 
seriously  affected  by  these  emissions. 
Ambient  particulate  levels  from  heavy- 
duty  diesels  alone  would  reach  2  to  7 
micrograms  per  cubic  meter  (annual 
geometric  mean)  in  cities  sudi  as 
Chicago,  Los  Angeles,  New  York,  and 
Dallas.  Somewhat  smaller  levels  of  2  to 
5  micrograms  per  cubic  meter  (annual 
geometric  mean)  would  occur  in  smaller 
cities  such  as  St.  Louis,  Denver,  and 
Phoenix.  These  levels  would  occur  over 
large-scale  areas  within  these  cities. 
Additional  diesel  particulate  levels  of  5 
to  6  micrograms  per  cubic  meter  (aimual 
geometric  mean)  would  be  expected  in 
localized  areas  within  90  meters  of  very 
busy  roadways.  If  controls  are  not 
applied,  these  ambient  impacts  would 
hinder  the  efforts  of  many  urban  air 
quality  control  regions  to  meet  the 
primary  NAAQS  for  TSP  of  75 
micrograms  per  cubic  meter.  EPA  set 
this  NAAQS  at  a  level  to  protect  the 
public  health;  many  areas  of  the  county 
are  currently  exceeding  the  standard. 

Diesel  particulate  is  a  particular 
health  concern  because  of  its  chemical 
nature.  Diesel  particulate  contains 
polycyclic  organic  matter,  which  is 
believed  to  be  carcinogenic,  and  carbon, 
which  can  react  with  other  pollutants 
and  increase  their  effects,  ‘^e 
extractable  organic  fraction  of  diesel 
particulate  has  been  shown  to  be 
mutagenic  (causing  genetic  damage)  in 
short-term  bioassays.  EPA  is  currently 
performing  a  health  assessment  to 
determine  the  carcinogenic  risk  (if  any) 
to  human  health. 

Diesel  particulate  is  also  extremely 
small  in  size,  allowing  it  to  penetrate 
deeply  into  the  lungs.  Over  95  percent  of 
diesel  particulate  is  fine  (aerodynamic 
diameter  of  less  than  2.5  micrometers). 
Fine  particles,  such  as  these,  have  the 
greatest  potential  health  impact  as  they 
have  the  longest  contact  with  the  most 
sensitive  areas  of  the  respiratory  tract. 
Particulate  emitted  from  diesels  also  has 
a  greater  relative  exposure  impact  than 
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that  from  many  stationary  sources 
because  it  is  emitted  at  ground  level  in 
areas  where  people  live  and  work. 

Alternatives  Under  Consideration 

EPA  is  considering  the  following 
alternatives  in  adopting  a  standard  for 
particulate  emissions  from  heavy-duty 
diesel  vehicle  engines: 

(A)  Do  not  regulate  particulate 
emissions  from  heavy-duty  diesel 
vehicles,  but  apply  additional  controls 
to  particulate  emissions  from  stationary 
sources.  Control  of  particulate  emissions 
from  stationary  sources  may  be  less 
costly  than  controlling  particulate 
emissions  from  heavy-duty  diesel 
vehicles.  But  these  stationary  source 
controls  may  not  be  able  to  provide  the 
necessary  improvements  in  air  quality 
which  are  available  from  the  control  of 
heavy-duty  vehicles. 

(B)  Do  not  regulate  particulate 
emissions  from  heavy-duty  diesel 
vehicles,  but  apply  more  stringent 
controls  to  particulate  emissions  from 
other  classes  of  motor  vehicles,  such  as 
gasoline-powered  passenger  cars,  light- 
duty  trucks  and  heavy-duty  vehicles, 
and  diesel  light-duty  trucks  and 
passenger  cars.  Controls  placed  on  these 
other  vehicle  classes,  however,  do  not  at 
this  time  appear  to  be  as  cost  effective 
as  heavy-duty  diesel  controls.  Also, 
controls  placed  on  these  other  vehicle 
classes  may  not  be  able  to  provide  the 
same  improvement  in  air  quality  as  the 
regulation  of  emissions  from  heavy-duty 
diesels. 

(C)  Prescribe  a  heavy-duty  diesel 
particulate  standard  and  examine 
alternative  levels  of  control  along  with 
alternative  dates  of  implementation.  It  is 
likely  that  the  different  alternatives 
examined  will  have  different  costs  &nd 
effectiveness  and  one  may  prove  to  be 
significantly  better  than  the  others, 
while  still  complying  with  Congressional 
mandates. 

We  currently  regard  alternative  (C)  as 
the  most  desirable  alternative. 
Additional  particulate  controls  available 
for  stationary  sources  and  other  mobile 
sources  do  not  appear  able  to  reduce 
particulate  emissions  enough  to  remove 
the  need  for  regulation  of  particulate 
emissions  from  heavy-duty  diesel 
engines. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
particularly  those  living  in  urban 
areas  or  near  busy  roadways,  and 
those  who  are  especially  susceptible 
to  respiratory  disease;  and  States 
containing  areas  currently  in  violation 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  total 
suspended  particulate  matter  (TSP). 


EPA  estimates  that  this  regulation  will 
reduce  particulate  emissions  from 
heavy-duty  diesel  vehicles  by  64 
percent.  This  reduction  would  begin  to 
appear  with  those  new  vehicles 
produced  in  the  1986  model  year.  By 
1995,  emissions  of  particulate  matter 
from  these  vehicles  would  be  reduced 
from  218,000-266,000  metric  tons  per 
year  (depending  on  the  number  of 
diesels  on  the  road)  to  78,000-95,000 
metric  tons  per  year.  Urban  levels  of 
heavy-duty  diesel  particulate  in  the 
atmosphere  would  be  reduced  from  2-7 
micrograms  per  cubic  meter  to  1-3 
micrograms  per  cubic  meter.  Roadside 
levels  would  be  reduced  similarly. 

These  reductions  will  help  many  areas 
of  the  country  meet  the  primary  NAAQS 
for  TSP  (75  micrograms  per  cubic  meter) 
which  EPA  set  at  a  level  to  protect  the 
public  health.  Because  diesel  particulate 
is  highly  respirable,  these  reductions 
should  provide  an  added  beneHt  in  the 
area  of  public  health. 

Also,  because  diesel  particulate  is 
very  small  (average  diameter  of  0.07  to 
0.2  micrometer)  and  is  primarily  made 
up  of  carbon,  it  is  very  effective  in 
reducing  visibility.  Thus,  any  reduction 
in  diesel-particulate  concentration 
should  improve  visibility,  particularly  in 
urban  areas. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 

heavy-duty  diesel  engines  and 

vehicles;  and  purchasers  and  users  of 

heavy-duty  diesel  vehicles. 

This  regulation  probably  will  require 
the  addition  of  emission  control  devices 
to  heavy-duty  diesel  engines,  though  the 
actual  devices  used  and  their  cost  could 
vary  from  manufacturer  to  manufacturer 
and  engine  to  engine.  Manufacturers  of 
these  engines  and  of  the  vehicles 
equipped  with  these  engines  will  have  to 
raise  prices  to  recover  their  increased 
investment.  While  this  increase  could  be 
substantial,  roughly  a  one-time  purchase 
price  increase  of  $527  to  $650  (1980 
dollars),  EPA  does  not  expect  this  to 
adversely  affect  sales.  This  increase 
only  represents  a  0.5  to  3  percent 
increase  in  the  price  of  a  heavy-duty 
diesel  vehicle. 

EPA  does  not  expect  this  regulation  to 
increase  the  operating  costs  of  heavy- 
duty  diesel  vehicles;  in  fact,  a  decrease 
may  actually  be  possible.  Because 
operating  costs  comprise  90  to  95 
percent  of  the  total  cost  of  owning  and 
operating  heavy-duty  diesel  vehicles, 
this  regulation  should  have  a  negligible 
impact  (less  than  0.3  percent)  on  the  cost 
of  hauling  freight  in  these  vehicles. 

Thus,  neither  those  whose  business  is 
hauling  freight  nor  those  who  have  their 


freight  hauled  should  be  adversely 
affected.  Small  independent  haulers 
should  experience  no  disproportionate 
effect. 

The  regulation  could  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

Related  Regulations  and  Actions 

Internal:  “Control  of  Air  Pollution 
from  New  Motor  Vehicles  and  New 
Motor  Vehicle  Engines:  Certification  and 
Test  Procedures,”  40  CFR  Part  86. 

EPA  is  also  in  the  process  of  revising 
the  standard  for  the  emissions  of 
nitrogen  oxides  from  both  gasoline- 
fueled  and  diesel  heavy-duty  engines. 
External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Public  Hearings — After  July  1981. 
Public  Comment  Period — Ends  30 
days  after  public  hearings. 
Comments  may  be  sent  to: 

Charles  L.  Gray,  Jr.,  Director 
Emission  Control  Technology 
Division 

Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
Final  Rule — June  1982. 

Final  Rule  Effective — 1986  model  year. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

ANPRM — 42  FR  61287,  December  2, 
1977,  EPA  docket  A-80-18. 

NPRM— 46  FR  1910,  January  7, 1981. 
Draft  Regulatory  Impact  Analysis — 
December  23, 1980. 

All  documents  available  for  review  at 
the  EPA,  Central  Docket  Section  A-130, 
West  Tower  Lobby,  Gallery  1,  Attn: 
Docket  No.  A-80-18,  401  M  Street,  S.W., 
Washington,  DC  20460.  The  documents 
are  available  for  personal  inspection 
Monday  through  Friday  between  8:00 
a.m.  and  4:00  p.m.  or  copies  can  be 
obtained  by  personal  or  written  request. 
A  reasonable  fee  may  be  charged  for 
copying. 

Agency  Contact 

Richard  A.  Rykowski,  Project 
Manager 

Standards  Development  and  Support 
Branch 

Environmental  Protection  Agency 
2565  Plymough  Road 
Ann  Arbor.  MI  48105 
(313)  668-4339 
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EPA— Office  of  Water  and  Waste 
Management 

Effluent  Limitations  Guidelines  and 
Pretreatment  Standards,  and  New 
Source  Standards  Controlling  the 
Discharge  of  Pollutants  from  Metal 
Finishing  Facilities  (40  CFR  Part  413) 

Legal  Authority 

The  Clean  Water  Act,  33  U.S.C. 

§§  1311, 1314, 1316, 1317, 1318,  and  1361. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  this  regulation  is 
important  because  it  will  prevent  the 
annual  discharge  into  the  water  and  into 
publicly  owned  treatment  works 
(POTWs)  of  approximately  266  million 
pounds  of  toxic  metals  and  164  million 
pounds  of  toxic  organics.  It  is  expected 
to  have  an  annual  effect  on  the  economy 
of  more  than  $100  million. 

Statement  of  Problem 

The  Clean  Water  Act  requires  the 
Environmental  Protection  Agency  (EPA) 
to  limit  the  industrial  discharge  of 
pollutants  to  the  waters  of  the  United 
States  and  the  introduction  of  pollutants 
into  publicly  owned  treatment  works 
(POTWs).  (In  general,  POTWs  store  or 
treat  municipal  sewage  or  liquid 
industrial  wastes  and  are  owned  by  a 
State  or  municipality.)  This  is 
accomplished  for  categories  and  classes 
of  direct  dischargers,  i.e.,  industries  that 
discharge  directly  to  the  Nation’s 
waters,  through  effluent  limitations 
guidelines  based  on  best  practicable 
technology  (BPT),  best  available 
technology  (BAT),  best  conventional 
technology  (BCT),  and  new  source 
performance  standards  (NSPS).  For 
categories  and  classes  of  indirect 
dischargers,  i.e.,  industries  that 
discharge  to  POTWs,  limits  are 
established  through  pretreatment 
standards  for  existing  sources  (PSES), 
and  pretreatment  standards  for  new 
sources  (PSNS).  (In  general, 
pretreatment  is  the  treatment  of 
pollutants  prior  to  the  introduction  of 
such  pollutants  into  a  POTW).  EPA  must 
review  these  effluent  limitation 
guidelines  and  pretreatment  standards 
at  least  once  every  5  years. 

The  Clean  Water  Act  requires 
industry  to  achieve,  by  )uty  1, 1984, 
effluent  limitations  requiring  application 
of  BAT  for  toxic  pollutants  identified 
under  §  307(a)  of  the  Act.  The  Act 
requires  industry  to  achieve,  by  )uly  1, 
1984,  effluent  limitations  requiring  the 
application  of  BCT  for  conventional 
water  pollutants  (biochemical  oxygen 
demand,  suspended  solids,  fecal 
coliform,  oil  and  grease,  and  pH).  All 


pollutants  that  are  neither  “toxic”  nor 
“conventional”  are  considered  “non- 
conventional”  pollutants  and  are  subject 
to  regulation  under  BAT  3  years  after 
the  date  of  promulgation  of  the 
regulation  but  in  no  case  later  than  July 
1, 1987. 

The  Metal  Finishing  Category 
combines  two  previous  studies 
conducted  by  the  Agency:  electroplating 
and  mechanical  products.  Althou^ 
there  are  no  existing  effluent  limitations 
or  pretreatment  standards  for  the 
mechanical  products  category,  the 
results  of  our  earlier  study  have  been 
incorporated  into  the  metal  finishing 
rulemaking.  The  electroplating  study  led 
to  the  promulgation  on  September  7, 

1979  of  pretreatment  standards  for 
existing  sources  based  on  BPT  (44  FR 
52590).  These  standards  were 
subsequently  amended  on  January  28, 
1981  (46  FR  9462).  Plants  discharging 
38,000  liters  (10,000  gallons)  or  more  per 
day  must  meet  limitations  for  the 
discharge  of  cyanide,  copper,  nickel, 
chromium,  zinc,  lead,  cadmium,  and,  in 
some  cases,  silver.  Plants  discharging 
less  than  38,000  liters  (10,000  gallons) 
must  meet  limitations  for  the  discharge 
of  cadmium,  lead,  and  cyanide.  These 
standards  only  apply  to  indirect 
discharging  electroplaters,  i.e.,  those 
that  discharge  to  POTWs;  there  are  no 
currently  effective  standards  for  direct 
discharging  electroplaters.  The 
electroplating  pretreatment  standards 
took  effect  on  March  30, 1981,  and 
establish  a  compliance  deadline  of  May 
12, 1983,  for  non-integrated  facilities, 
and  3  years  after  the  effective  date  of  40 
CFR  §  403.6(e)  (the  “combined 
wastestream  formula”)  for  integrated 
facilities.  Section  403.6(e)  has  not  yet 
taken  effect.  Therefore,  the  integrated 
facilities  do  not  have  to  comply  with  the 
electroplating  standards  yet.  (llie  term 
“integrated  facility”  is  defined  in  40  CFR 
§  413.02(h);  in  general,  it  means  a  facility 
that  performs  electroplating  as  only  one 
of  several  operations,  has  significant 
quantities  of  non-electroplating  process 
wastewater,  and  its  electroplating  and 
non-electroplating  process  wastewater 
lines  are  combined  prior  to  treatment.) 

The  metal  finishing  regulations  we  are 
proposing  are  more  comprehensive  than 
the  electroplating  regulations,  and,  with 
two  exceptions,  are  expected  to 
supersede  the  electroplating 
pretreatment  standards.  The  exceptions 
apply  to  the  job  shop  and  printed  circuit 
board  segments  of  the  electroplating 
industry  currently  covered  by  the 
electroplating  pretreatment  standards. 
Since  the  publication  of  the  final 
electroplating  amendments  on  January 
28, 1981,  the  Agency  has  reviewed  the 


data  which  serve  as  support  material  for 
the  new  metal  finishing  regulations.  EPA 
has  agreed,  in  view  of  the  estimated 
economic  impact,  not  to  apply  more 
stringent  limitations  for  metals  and 
cyanide  to  electroplating  job  shops 
(operations  plating  goods  owned  by 
other  companies)  and  printed  circuit 
board  manufacturers  that  were  covered 
by  the  existing  electroplating 
pretreatment  standards. 

However,  the  Agency  may  propose 
limitations  on  the  dumping  of  toxic 
organic  solvents  by  all  electroplaters, 
including  indirect  discharging  job  shops 
and  printed  circuit  board  manufacturers. 
This  additional  control  is  expected  to 
result  in  very  low  cost  to  the  industry, 
and,  in  fact,  is  predicted  in  many  cases 
to  result  in  cost  savings  due  to  the 
reclamation  value  of  spent  solvents.  We 
expect  that  most  operators  would  store 
their  spent  solvents  in  separate 
containers  and  sell  them  to  a  solvent 
reclaimer.  The  limitation  would  take  the 
form  of  a  pretreatment  standard  for  total 
toxic  organics.  As  an  alternative  to 
monitoring  for  these  organics,  the  plant 
operator  or  owner  would  be  permitted  to 
certify  that  toxic  organic  solvents  are 
not  being  dumped  into  the  plant’s 
wastewater.  Such  certification  would 
obviate  the  need  for  monitoring, 
including  monitoring  for  other  toxic 
organics  that  might  come  from  sources 
other  than  solvents. 

The  proposed  Metal  Finishing 
regulation  includes  electroplating 
operations  among  the  45  total  regulated 
processes  such  as  painting,  machining, 
hot  dip  coating,  and  others.  With  the 
exceptions  noted  above,  direct  and 
indirect  dischargers  for  both  existing 
and  new  sources  will  be  covered. 

EPA  estimates  that  there  are 
approximately  31,000  metal  finishing 
plants  in  the  United  States  which 
discharge  about  2  billion  gallons  per  day 
of  wastewater.  During  EPA’s  sampling 
program,  a  number  of  toxic  pollutants, 
including  silver,  copper,  chromium 
nickel,  lead,  cadmium,  zinc,  cyanide, 
and  various  toxic  organics,  were  found 
in  significant  concentrations.  Although 
there  are  variations  in  toxicity  among 
the  toxic  organic  pollutants,  a  number 
are  known  carcinogens.  The  toxic 
metals  and  cyanide  are,  in  varying 
degrees,  hazardous  to  human,  aquatic, 
and  plant  life.  The  toxic  metals  may  also 
contaminate  sludges  resulting  from 
wastewater  treatment  and  make  them 
unsuitable  for  recycling  into  agricultural 
use  as  a  soil  conditioner.  Conventional  . 
pollutants  of  concern  are  TSS  and  oil 
and  grease. 

Toxic  metals  can  enter  wastewater  as 
a  result  of  any  one  of  45  operations 
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considered  to  be  metal  finishing 
operations,  while  cyanide  can  enter 
wastewater  through  electroplating,  heat 
treating,  burnishing,  and  tumbling 
operations.  Toxic  organics  are  generally 
present  in  metal  finishing  wastewater  in 
very  small  quantities.  EPA  believes  the 
presence  of  high  concentrations  of  toxic 
organics  detected  in  the  sampling 
program  is  due  to  the  dumping  of  waste 
solvents. 

Alternatives  Under  Consideration 

In  evaluating  options  for  development 
of  regulations,  the  Agency  takes  into 
account  several  important  factors, 
including  the  quantity  and  type  of 
pollutants  discharged,  available 
treatment  technologies,  the  air  pollution 
and  solid  waste  that  the  treatment 
systems  may  produce,  and  the  cost  of 
these  systems.  In  selecting  a  treatment 
technology  as  the  basis  for  a  regulation, 
the  Agency  considers  the  criteria 
provided  in  §  304(b)  of  the  Clean  Water 
Act  (33  U.S.C.  §  1314(b)).  For  example, 
the  choice  of  technology  systems  for 
BAT  and  new  source  regulations 
depends  on  EPA’s  consideration  of  the 
age  of  equipment  and  facilities  involved; 
the  process  employed;  engineering 
aspects  of  the  application  of  various 
control  techniques;  process  changes; 
cost  of  achieving  such  effluent 
reduction;  non-water  quality 
environmental  impact;  and  such  other 
factors  as  the  Administrator  deems 
appropriate. 

For  metal  finishing,  EPA  plans  to 
propose  BPT  and  NSPS  regulations 
controlling  toxic  and  conventional 
pollutants,  and  PSES,  PSNS,  and  BAT 
regulations  controlling  toxic  pollutants. 
The  Agency  may  also  regulate 
conventional  pollutants  under  BCT. 

For  BPT,  the  technology  being 
considered  includes  isolated  hexavalent 
chromium  reduction,  cyanide 
destruction,  emulsion  breaking/ 
skimming  of  excessive  oily  wastes, 
followed  by  precipitation/clarification 
and  toxic  organic  control  by  in-plant 
isolation  and  contract  hauling  of  waste 
solvent  degreasers.  The  Agency  refers  to 
this  treatment  chain  as  a  “precipitation/ 
clarification”  system.  With  the 
exception  of  emulsion  breaking  and 
toxic  organic  control,  this  is  the  same 
technology  which  is  the  basis  for  the 
current  Electroplating  Pretreatment 
Standards  for  Existing  Sources. 

Two  technologies  are  being 
considered  for  BAT  and  PSES 
regulations.  Option  1  is  the  same 
precipitation/clarification  system  under 
consideration  for  BPT.  In  both  the  BPT 
and  BAT-Option  1  systems,  the  control 
of  toxic  organics  would  be  achieved  by 
setting  an  effluent  limitation  or 


pretreatment  standard  for  total  toxic 
organics  and  then  permitting 
demonstration  of  compliance  through 
certification  by  a  plant  operator  that 
solvent  degreasers  are  not  Ipeing 
dumped  into  the  wastewater.  Option  2 
includes  all  of  Option  1  plus  the  addition 
of  filtration.  New  source  technology 
systems  (NSPS  and  PSNS)  being 
considered  include  the  precipitation/ 
clarification/filtration  system  with  in- 
plant  controls  to  achieve  zero  discharge 
from  lead  and  cadmium  plating. 

EPA  estimates  that  the  precipitation/ 
clarification  process  would  remove 
about  97.6  percent  of  the  raw  waste 
toxic  metals  from  metal  finishing 
wastewater,  assuming  there  is  no 
existing  treatment  in  place.  An 
estimated  additional  0.7  percent  of  the 
raw  waste  toxic  metals  would  be 
removed  by  the  addition  of  filtration, 
assuming  no  filtration  is  presently  in 
place.  It  is  noteworthy  that  although  the 
incremental  reduction  of  pollutants  from 
a  plant’s  raw  waste  load  due  to  filtration 
is  small  compared  to  the  percent  of 
removal  afforded  by  precipitation/ 
clarification,  filtration  nevertheless 
removes  approximately  30  to  40  percent 
of  the  pollutants  still  in  the  waste 
stream  following  precipitation/ 
clarification  treatment.  This  results  in 
the  removal  of  a  considerable  mass  of 
toxic  metals  industrywide  because  of 
the  large  number  of  dischargers  in  this 
industry  and  the  relatively  concentrated 
nature  and  high  flow  of  their  process 
wastes. 

Because  of  the  projected  significant 
economic  impact  on  the  direct 
discharging  job  shop  segment  of  the 
industry  (see  Summary  of  Costs  below), 
EPA  is  also  considering  alternative 
regulatory  approaches  such  as 
subcategorization  of  the  industry  by  job 
shops  and  captive  shops  (captive  shops 
perform  electroplating  operations  on 
their  own  materials),  limited  treatment 
requirements,  and  size  exemptions  , 
based  on  wastewater  flow. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

and  manufacturers  of  wastewater 

treatment  equipment. 

The  metal  finishing  industry  is  a  major 
industrial  source  of  water  pollution  in 
the  United  States.  If  precipitation/ 
clarification  is  selected  as  the  basis  for 
the  proposed  metal  finishing  BAT 
effluent  limitation  guidelines  and 
pretreatment  standards,  the  metal 
finishing  regulations  would  prevent  the 
discharge  into  the  Nation’s  waters  and 
POTWs  of  approximately  266  million 
pounds  per  year  or  about  97  percent  of 
the  toxic  metals  currently  discharged  by 


the  metal  finishing  industry.  (The  266 
million  pound/97  percent  removal  is  in 
addition  to  that  currently  being  achieved 
by  treatment  equipment  already  in 
place.)  The  proposed  rule  would  also 
prevent  the  discharge  of  approximately 
164  million  pounds  per  year  of  toxic 
organics  by  preventing  the  dumping  of 
organic  solvents  at  little  or  no  cost  to 
metal  finishing  firms.  These  levels  of 
removal  constitute  approximately  one 
third  of  the  total  toxic  metals  and 
organics  removal  that  could  be  achieved 
by  all  industrial  sources  for  which 
effluent  limitations  and  standards  have 
been  planned  or  promulgated.  Finally,  a 
significant  reduction  in  cyanide,  TSS, 
and  oil  and  grease  pollution  would  be 
achieved  by  the  proposed  regulations. 

Although  it  is  not  possible  to  estimate 
the  impact  on  human  health,  the 
proposed  rules  would  lead  to  a 
significant  improvement  in  water  quality 
in  areas  populated  with  metal  finishing 
plants.  Manufacturers  of  wastewater 
treatment  equipment  would  indirectly 
benefit  by  this  regulation,  through 
increased  demand  for  their  products. 

Summary  of  Costs 

Sectors  Affected:  Metal  finishing 

plants;  and  users  of  products  from 

metal  finishing  plants. 

The  Agency  currently  estimates  that  a 
total  capital  expenditure  of  $1.6  billion 
in  1980  dollars  may  be  necessary  for 
installation  of  precipitation/clarification 
technology  systems  (Option  1)  and  an 
additional  $2.0  billion  would  be  required 
if  filtration  (Option  2)  were  chosen  as 
part  of  the  BAT  technology  system.  Both 
of  these  estimates  assume  some 
treatment  equipment  already  in  place. 
The  total  annual  operating  costs  for  the 
precipitation/clarification  system  are 
estimated  to  be  $0.49  billion,  while  the 
total  incremental  operating  costs  for  the 
addition  of  the  filtration  system  are 
estimated  to  be  $0.60  billion.  These  large 
aggregate  costs  are,  in  part,  due  to  the 
size  of  the  industry:  current  EPA 
estimates  place  the  total  number  of 
plants  at  over  31,000.  Although  these 
costs  do  not  include  the  costs  for  control 
of  toxic  organics,  EPA  believes  such 
control  can  be  achieved  at  little  or  no 
cost  to  the  industry  by  proper  solvent 
segregation  and  resale  of  spent  solvents 
to  reclaimers. 

Despite  the  high  projected 
industrywide  costs,  the  impact  on  the 
direct  and  indirect  discharging  captive 
shops,  which  comprise  approximately  80 
percent  of  the  metal  finishing  plants,  is 
projected  to  be  low.  They  are  projected 
to  have  a  “closure”  rate  due  to  metal 
finishing  regulations  based  on 
precipitation/clarification  of  only  0.3 
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percent.  (For  captive  shops,  “closures” 
are  being  estimated  on  the  basis  of  both 
closures  and  projected  “divestitures”  of 
electroplating  lines.  In  estimating 
divestitures,  EPA  has  projected  that 
some  captive  shops  would  send  their 
electroplating  work  to  a  third  party 
rather  than  shut  down  the  entire 
business.)  The  Agency  projects  an 
employment  loss  of  .1  percent  or  1,976 
jobs  for  this  option.  If  filtration  is  added 
to  precipitation/clarification,  captive 
shop  divestitures  are  projected  to  be  0.9 
percent.  The  Agency  projects  an 
employment  loss  of  .5  percent  or  7,669 
jobs  for  this  option.  The  impact  on  direct 
discharging  job  shops,  which  comprise 
approximately  1  percent  of  the  industry, 
is  expected  to  be  much  higher.  For 
Option  1  (precipitation/clarification), 
EPA  projects  a  closure  rate  of  11  percent 
of  job  shops  and  an  employment  loss  of 
11.9  percent  or  855  jobs.  For  Option  2 
(precipitation/ clarihcation/ filtration), 
EPA  projects  a  closure  rate  of  37  percent 
of  job  shops  and  an  employment  loss 
percent  of  40  percent  or  2,860  jobs.  EPA 
is  evaluating  this  segment  of  the 
industry  in  great  detail  and,  as  was 
stated  previously,  is  currently  exploring 
options  to  alleviate  the  impact  of  these 
regulations  on  this  segment  of  the 
industry. 

No  additional  closures  are  expected 
for  indirect  discharging  job  shops  and 
printed  circuit  board  manufacturers 
already  subject  to  the  Electroplating 
Pretreatment  Standards  for  Existing 
Sources,  because  EPA  does  not  plan  to 
impose  more  stringent  limitations  on 
such  facilities.  (See  Statement  of 
Problem  above.) 

The  metal  finishing  regulations  are 
estimated  to  affect  prices  of  metal 
flnishing  products  by  about  0.3  percent  if 
limitations  are  not  based  on  filtration 
and  by  0.72  percent  if  based  on 
filtration.  These  price  increases  could 
affect  many  items  in  the  wide  range  of 
metal-based  products  (e.g.,  automobiles, 
household  appliances,  and  machinery). 
EPA  will  carefully  consider  these  costs 
prior  to  proposal  and  throughout  the 
rulemaking.  Because  this  rule  is 
expected  to  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million  and 
therefore  is  a  major  rule  under 
Executive  Order  12291,  the  Agency  will 
conduct  a  Regulatory  Impact  Analysis 
(RIA).  EPA  plans  to  complete  the  RIA  in 
1981. 

These  regulations  should  not  require 
additional  resources  of  EPA  or  State 
permit  authorities. 


Related  Regulations  and  Actions 

Internal:  Requirements  for  the 
management  of  solid  wastes  under  the 
Resource  Conservation  and  Recovery 
Act  may  affect  the  cost  of  installation 
and  operation  of  various  wastewater 
treatment  technologies.  The  General 
Pretreatment  Regulations,  40  CFR  Part 
403,  may  reduce  some  of  the  costs  of 
compliance  with  these  regulations 
through  various  provisions  modifying 
these  and  other  categorical  pretreatment 
standards. 

External:  None. 

Active  Government  Collaboration 
The  Department  of  Commerce  has 
provided  assistance  by  reviewing 
materials. 

Timetable 

NPRM — Fourth  quarter  1981. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Regulatory  Impact  Analysis — Second 
half  of  1981. 

Regulatory  Flexibility  Analysis — 
Under  preparation. 

Final  Rule — 1982. 

Available  Documents 
Development  Document  for  Existing 
Source  Pretreatment  Standards  for  the 
Electroplating  Point  Source  Category. 
EPA,  April  1979,  National  Technical 
Information  Service  (NTIS)  Number 
PB80-196488. 

Draft  Development  Document  for 
Effluent  Limitation  Guidelines  and 
Standards  for  the  Metal  Finishing  Point 
Source  Category,  prepared  for  the  U.S. 
Environmental  Protection  Agency  by 
Hamilton  Standard,  Division  of  United 
Technologies  (available  for  review  at 
EPA  Headquarters  and  Regional 
Libraries  only). 

Economic  Impact  Analysis  of 
Proposed  BATl^  Regulations  for  the 
Metal  Finishing  Industry  (available  for 
review  at  EPA  Headquarters  and 
Regional  Libraries  in  mid-July). 

Agency  Contact 

Richard  Kinch,  Project  Officer 
Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(202)  426-2582 


EPA— OWWM 

Effluent  Limitations  Guidelines  and 
Pretreatment  Standards,  and  New 
Source  Standards  Controlling  the 
Discharge  of  Pollutants  from  Pulp, 
Paper,  and  Paperboard  Mills  into 
Navigable  Waterways  (40  CFR  Parts 
430  and  431) 

Legal  Authority 

The  Clean  Water  Act,  §§  301,  304,  306, 
307,  308,  and  501;  33  U.S.C.  §§  1311, 1314, 
1316, 1317, 1318,  and  1361. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  will  have  an  annual  effect  of 
$100  million  or  more  on  the  economy. 
Also,  the  pulp,  paper,  and  paperboard 
industry  is  the  largest  industrial 
discharger  of  conventional  pollutants. 
Statement  of  Problem 

The  Clean  Water  Act  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop  technology-based  effluent 
limitations  guidelines  and  standards  for 
discharges  of  pollutants  into  navigable 
waterways  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  (POTWs),  and  to  review  such 
guidelines  and  standards  at  least  once 
every  5  years.  EPA  promulgated  effluent 
limitations  guidelines  reflecting  the  best 
practicable  control  technology  currently 
available  (BTP)  and  the  best  available 
technology  economically  achievable 
(BAT)  and  new  source  performance 
standards  (NSPS)  for  six  subcategories 
of  the  industry  on  May  9  and  29. 1974  (39 
FR 16578, 40  CFR  Part  431:  and  39  FR 
18742,  40  CFR  Part  430).  EPA 
promulgated  BPT  guidelines  for  the  16 
remaining  subcategories  of  the  industry 
on  January  6, 1977  (42  FR  1398, 40  OH 
Part  430). 

The  Clean  Water  Act  of  1977  requires 
industry  to  achieve,  by  July  1. 1984, 
effluent  limitations  requiring  application 
of  BAT  for  those  pollutants  which 
Congress  declared  “toxic"  under 
§  307(a)  of  the  Act.  In  addition  to  the 
emphasis  on  toxic  pollutants  reflected 
by  BAT,  the  Act  requires  industry  to 
achieve,  by  July  1, 1984,  “effluent 
limitations  requiring  the  application  of 
the  best  conventional  pollutant  control 
technology”  (BCT)  for  the  regulation  of 
conventional  water  pollutants 
(biochemical  oxygen  demand  (BOD), 
suspended  solids,  fecal  coliform,  oil  and 
grease,  and  pH).  All  pollutants  that  are 
not  either  toxic  or  conventional  have 
been  termed  “non-conventional”  and 
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are  subject  to  regulation  under  BAT. 

EPA  published  proposed  effluent 
limitations  guidelines  for  BAT,  BCT,  and 
NSPS,  and  pretreatment  standards  for 
existing  and  new  sources  (PSES,  PSNS) 
for  the  pulp,  paper,  and  paperboard  and 
the  builders'  paper  and  board  mills  point 
source  categories  in  the  Federal  Register 
on  January  6, 1981  (46  FR  1430). 

EPA  estimates  that  there  are  706 
operating  pulp,  paper,  and  paperboard 
mills  in  the  United  States  which 
discharge  about  4.2  billion  gallons  per 
day  of  wastewater.  Toxic  pollutants  of 
concern  detected  in  the  industry’s 
wastewaters  during  an  EPA  sampling 
program  were  2,4,5-trichlorophenol, 
2,4,6-trichlorophenol,  pentachlorophenol, 
chloroform,  and  zinc.  Chloroform, 
pentachlorophenol,  2,4,5-trichlorophenol, 
2,4,6-trichlorophenol,  and  zinc  can  be 
toxic  to  aquatic  organisms.  Chloroform 
and  trichlorophenol  are  known 
carcinogens.  Conventional  pollutants 
routinely  monitored  in  discharges  from 
pulp,  paper,  and  paperboard  mills 
include  biochemical  oxygen  demand, 
suspended  solids,  and  pH.  Excessive 
discharge  of  conventional  pollutants 
may  cause  a  depletion  of  the  dissolved 
oxygen  in  streams,  which  can  kill  fish 
and  other  aquatic  life. 

Alternatives  Under  Consideration 

The  Agency  considered  various 
wastewater  treatment  technologies  for 
controlling  toxic  and  conventional 
pollutant  discharges  from  the  pulp, 
paper,  and  paperboard  industry  to  the 
Nation’s  waterways.  We  are  required  to 
regulate  toxic  pollutants  under  the  best 
available  technology  economically 
achievable  (BAT),  and  to  set  new  source 
performance  standards  (NSPS), 
pretreatment  standards  for  existing 
sources  (PSES),  and  pretreatment 
standards  for  new  sources  (PSNS).  We 
are  required  to  regulate  conventional 
pollutants  under  the  best  conventional 
pollutant  control  technology  (BCT)  and 
under  new  source  performance 
standards  (NSPS).  In  setting  these 
various  standards,  we  have  divided  the 
industry  into  25  separate  subcategories 
to  account  for  processing  differences 
and  differences  in  final  products 
manufactured. 

In  evaluating  the  options  for 
development  of  regulations,  the  Agency 
considered  several  important  factors, 
including  the  quantity  and  type  of 
pollutants  each  wastewater  source 
discharges,  treatment  technologies  that 
are  available  for  the  control  of  these 
wastewaters,  the  air  pollution  and  solid 
wastes  that  the  wastewater  treatment 
systems  may  produce,  the  cost  of  these 
systems,  and  the  economic  effects  of  the 
regulations. 

The  Agency,  through  its  sampling  and 
data  gathering  efforts,  has  determined 


that  existing  biological  treatment 
systems  are  very  effective  in  removing 
most  toxic  pollutants  found  in  pulp, 
paper,  and  paperboard  industry 
wastewaters.  However,  several  toxic 
pollutants  vyere  detected  with  sufficient 
frequency  and/or  at  sufficient  levels  to 
concern  us  and  we  have  proposed  that 
they  be  controlled  through 
implementation  of  BAT  and 
pretreatment  regulations.  The  pollutants 
of  concern  and  the  basis  of  the  proposed 
regulations  are  described  below. 

Pentachlorophenol,  2,4,5- 
trichlorophenol,  and  2,4,6- 
trichlorophenol  (toxic  pollutants)  are 
present  in  treated  effluents  in  many 
subcategories  of  the  industry.  These 
compounds  are  present  in  certain  of  the 
slimicide  and  fungicide  formulations 
used  in  the  pulp,  paper,  and  paperboard 
industry.  The  best  and  least  expensive 
method  for  control  of  these  pollutants  is 
the  substitution  of  these  slimicides  and 
fungicides  with  formulations  that  do  not 
contain  pentachlorophenol,  2,4,5- 
trichlorophenol,  or  2,4,6-trichlorophenol. 
Chemical  substitution  forms  the  basis 
for  proposed  BAT,  PSES,  NSPS,  and 
PSNS  for  control  of  these  chlorophenolic 
compounds. 

Chloroform  (a  toxic  pollutant)  is 
present  in  very  high  concentrations  (up 
to  10  milligrams  per  liter)  in  raw 
wastewaters  from  mills  producing 
bleached  pulps.  Biological  treatment 
systems  are  capable  of  removal  of 
chloroform  to  low  levels  (less  than  0.1 
milligram  per  liter).  The  Agency  has 
proposed  establishing  BAT  effluent 
limitations  guidelines  and  NSPS  based 
on  those  levels  of  chloroform  attained 
through  the  application  of  biological 
treatment. 

Zinc  (a  toxic  pollutant)  is  present  in 
wastewaters  from  facilities  using  zinc 
hydrosuinte  as  a  bleaching  chemical. 
TTie  Agency  has  proposed  the 
establishment  of  BAT  effluent 
limitations  guidelines,  NSPS,  and 
pretreatment  standards  based  on  the 
substitution  of  zinc  hydrosulfite  with 
sodium  hydrosulfite. 

Conventional  pollutants  currently 
regulated  include:  biochemical  oxygen 
demand  (BOD),  total  suspended  solids 
(TSS),  and  pH.  BCT  requires  that 
limitations  for  conventional  pollutants 
be  assessed  in  light  of  a  “cost- 
reasonableness”  test,  which  involves  a 
comparison  of  the  cost  and  level  of 
reduction  of  conventional  pollutants 
from  the  discharge  of  publicly  owned 
treatment  works  (POTWs)  to  the  cost 
and  level  of  reduction  of  such  pollutants 
from  a  class  or  category  of  industrial 
sources.  This  methodology  compares 
subcategory  removal  costs  (dollars  per 
pound  of  pollutant,  measuring  from  BPT 


to  BCT)  with  costs  experienced  at 
POTWs.  EPA  applied  this  methodology 
in  developing  BCT  effluent  limitations. 

Four  technology  alternatives  were 
considered  under  BCT  to  reduce  further 
the  discharge  of  BOD  and  TSS  from 
pulp,  paper,  and  paperboard  mills: 

Alternative  (A)  includes  BPT  plus 
additional  production  process  controls 
to  reduce  raw  waste  loads. 

Alternative  (B)  includes  BPT  plus 
chemically  assisted  clarification,  which 
involves  the  use  of  different  chemicals 
to  agglomerate  dissolved  and  colloidal 
particles  in  treated  effluents  which  are 
not  readily  removed  from  solution  by 
simple  settling,  for  those  subcategories 
where  BPT  was  based  on  biological 
treatment,  or  BPT  plus  biological 
treatment  for  subcategories  where  BPT 
was  based  on  primary  treatment  only. 

Alternative  (C)  includes  Alternative 

(A)  plus  chemically  assisted 
clarification  for  those  subcategories 
where  BPT  was  based  on  biological 
treatment,  or  Alternative  (A)  plus 
biological  treatment  for  those 
subcategories  where  BPT  was  based  on 
primary  treatment  only. 

Alternative  (D)  includes  upgrading  of 
existing  BPT  to  attain  effluent  levels 
characteristic  of  best  performing  mills. 

Proposed  BCT  effluent  limitations  are 
based  on  Alternative  (D)  for  those 
subcategories  that  pass  the  BCT  cost- 
reasonableness  test.  In  those 
subcategories  where  Alternative  (D) 
fails  the  cost-reasonableness  test,  the 
less  stringent  Alternative  (A)  forms  the 
basis  of  BCT  if  it  passes  the  cost- 
reasonableness  test.  There  are  two 
exceptions — facilities  where  dissolving 
suinte  pulp  and  builders’  paper  or 
roofing  felt  are  manufactured — where 
neither  Alternatives  (A)  or  (D)  were 
chosen.  Instead,  BCT  is  established  at 
the  BPT  level  because  of  projected 
severe  economic  impact. 

EPA  selected  Alternative  (D)  as  the 
primary  basis  of  BCT  effluent  limitations 
because  it  yields  significant  BOD  and 
TSS  removals  at  substantially  less  cost 
to  the  industry  than  would  Alternatives 

(B)  or  (C).  Alternative  (D)  technology 
has  proved  successful  in  full-scale 
operation  throughout  the  entire  range  of 
process  types  and  allows  considerable 
flexibility  to  the  industry  in  achieving 
BCT. 

A  major  issue  in  this  rulemaking  has 
been  the  methodology  used  to  establish 
BCT  limitations  and,  particularly,  the 
methodology  used  to  determine  the 
POTW  comparison  figure  used  in  the 
BCT  cost-reasonableness  test.  EPA  is' 
examining  BCT  options  very  closely 
and,  among  other  activities,  is 
evaluating  a  study  by  the  Council  on 
Wage  and  Price  Stability  (CWPS)  on 
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this  subject.  CWPS  suggests  a  different 
methodology  to  determine  the  POTW 
comparison  figure  used  in  the  BCT  cost- 
reasonableness  test.  We  invited 
comments  on  the  CWPS  study  in  the 
proposed  rule  (46  FR  1456,  January  6, 
1981)  and,  in  addition,  commissioned 
our  own  study  evaluating  CWPS’ 
suggestions.  On  March  5, 1981,  we 
announced  that  EPA  would  make  its 
review  of  the  CWPS  study  available  to 
the  public  and  allow  a  60-day  period  for 
comment.  This  comment  period  will  be 
in  addition  to  the  comment  period  for  all 
other  aspects  of  the  rulemaking  (46  FR 
15287,  March  5, 1981). 

The  proposed  NSI^  are  based  on 
production  process  controls  and  end-of- 
pipe  treatment  for  all  subcategories,  and 
use  of  chemical  substitutes  for  control  of 
toxic  pollutants.  The  proposed  PSNS 
and  PSES  are  based  on  chemical 
substitution  for  control  of  toxic 
pollutants. 

Summary  of  Benefits 

,  Sectors  Affected:  The  general  public; 
and  manufacturers  of  pollution 
abatement  equipment. 

The  major  benefit  of  the  proposed  rule 
will  be  the  reduction  or  elimination  of 
toxic  and  conventional  pollutant 
discharges  from  pulp,  paper,  and 
paperboard  mills.  The  discharge  of  2,4,5- 
trichlorophenol,  2,4,6-trichlorophenol, 
pentachlorophenol,  and  zinc  would  be 
virtually  eliminated  and  the  discharge  of 
chloroform  will  be  reduced  by  about 
10.6  million  pounds  per  year  from  raw 
waste  levels,  or  about  67  percent. 

The  discharges  of  BOD  and  TSS  from 
pulp,  paper,  and  paperboard  mills  will 
be  substantially  reduced  by  the 
following  amounts: 

BOD:  126  million  pounds  per  year  (34 
percent). 

TSS:  245  million  pounds  per  year  (40 
percent). 

The  current  discharge  of  365  million 
pounds  per  year  of  BOD  from  pulp, 
paper,  and  paperboard  mills  accounts 
for  about  45  percent  of  the  total 
industrial  contribution  of  BOD. 
Therefore,  these  additional  reductions 
represent  a  significant  portion  of  current 
conventional  pollutant  discharge  to  the 
Nation’s  waterways. 

Summary’  of  Costs 

Sectors  Affected:  Pulp,  paper,  and 
paperboard  mills;  and  users  of  pulp, 
paper,  and  paperboard  products. 

It  is  anticipated  that  chemical 
substitution  will  impose  a  minimal  cost 
burden  on  manufacturers  or  formulators. 
Pulp,  paper,  and  paperboard  industry 
use  of  zinc  hydrosulfite  and  slimicides 
containing  chlorophenolics  has  declined 


substantially  in  recent  years.  It  is 
expected  that  current  suppliers  of  these 
chemicals  will  also  supply  the  substitute 
chemicals. 

There  is  minimal  incremental  cost 
($23,300  per  year,  1978  dollars) 
associated  with  attainment  of  proposed 
BAT,  PSES,  and  PSNS  effluent 
limitations;  therefore,  they  will  have  an 
insignificant  impact  on  the  pulp,  paper, 
and  paperboard  industry. 

The  Agency  estimates  that  the  capital 
and  total  nnual  costs  (1978  dollars)  for 
all  U.S.  pulp,  paper,  and  paperboard 
mills  to  attain  levels  of  BOD  and  TSS 
associated  with  the  BCT  effluent 
limitations  will  be  $918  million  and  $280 
million,  respectively.  These  costs  are 
expected  to  result  in  price  increases  of 
such  products  as  newsprint,  toilet  tissue, 
writing  papers,  and  bleached  kraft 
foldingboard  ranging  from  zero  to  3.6 
percent. 

These  regulations  should  not  require 
additional  resources  of  EPA  or  State 
permit  authorities. 

Related  Regulations  and  Actions 

Internal:  Requirements  for  the 
management  of  solid  wastes  under  the 
Resource  Conservation  and  Recovery 
Act  may  affect  the  cost  of  installation 
and  operation  of  various  wastewater 
treatment  technologies. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  Commerce  has 
provided  assistance  by  reviewing 
materials. 

Timetable 

Regulatory  Impact  Analysis — 
Available  with  final  rule. 

Regulatory  Flexibility  Analysis — 
None. 

Public  Comment  Period — ^Ends  June  9, 
1981. 

Final  Rule — August  1982. 

Available  Documents 

NPRM— 46  FR  1430,  January  6, 1981. 

Development  Document  for  Proposed 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards,  and 
Pretreatment  Standards  for  the  Pulp, 
Paper,  and  Paperboard  and  the  Builders’ 
Paper  and  Board  Mills  Point  Source 
Categories,  EPA,  December  1980  (copies 
may  be  obtained  from:  Distribution 
Officer,  Effluent  Guidelines  Division 
(WH-552),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460,  (202)  426-2724). 

Economic  Impact  Analysis  of 
Proposed  Effluent  Limitations 
Guidelines,  New  Source  Performance 
Standards  and  Pretieatment  Standards 
for  the  Pulp,  Paper,  and  Paperboard 


Mills  Point  Source  Category,  EPA, 
December  1980  (copies  may  be  obtained 
from:  Robert  C.  Ellis,  Water  Economics 
Branch  (WII-586),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460;  (202)  426-2617). 

Development  Document  for  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the 
Unbleached  Kraft  and  Semichemical 
Pulp  Segment  of  the  Pulp,  Paper,  and 
Paperboard  Mills  Point  Source  Category, 
EPA,  May  1974,  National  Technical 
Information  Service  (NTIS)  Number  PB- 
238833. 

Development  Document  for  Effluent 
Limitations  Guidelines  (BPCTCA)  for  the 
Bleached  Kraft,  Groundwood,  Sulfite, 
Soda,  Deink,  and  Nonintegrated  Paper 
Mills  Segment  of  the  Pulp,  Paper,  and 
Paperboard  Point  Source  Category,  EPA, 
December  1976  (available  for  review  at 
EPA  Headquarters  Library,  401 M  Street, 
S.W.,  Washington,  DC  20460). 

Preliminary  Data  Base  for  Review  of 
BA’TEA  (Best  Available  Technology 
Economically  Achievable)  Effluent 
Limitations  Guidelines,  NSPS,  and 
Pretreatment  Standards  for  the  Pulp, 
Paper,  and  Paperboard  Point  Source 
Category,  prepared  for  the  U.S. 
Environmental  Protection  Agency  by  the 
Edward  C.  Jordan  Co.,  Inc.,  Portland, 
Maine,  June  1970  (available  for  review 
at  EPA  Headquarters  and  Regional 
Libraries  only). 

Agency  Contact 

Robert  W.  Dellinger,  Project  Officer 

Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 

401  M  Street  S.W. 

Washington,  DC  20460 

(202)  426-2554 


EPA-OWWM 

Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge 
of  Pollutants  from  Iron  and  Steel 
Manufacturing  Plants  to  Navigable 
Waterways  and  the  Pretreatment  of 
Wastewaters  Introduced  into  Publicly 
Owned  Treatment  Works  (40  CFR  Part 
420) 

Legal  Authority 

The  Clean  Water  Act  as  amended, 

§§  301,  304,  306,  307,  and  501;  33  U.S.C. 

§§  1311, 1314, 1316, 1317,  and  1351. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  this  regulation  is 
important  because  it  will  provide  control 
of  discharges  into  the  water  from  the 
largest  metal  manufacturing  industry  in 
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the  United  States.  It  will  have  an  annual 
effect  on  the  economy  of  more  than  $100 
million. 

Statement  of  Problem 

The  Clean  Water  Act  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop  technology-based  effluent 
limitations  guidelines  and  standards  for 
discharge  of  pollutants  into  navigable 
waterways  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  (POTWs),  and  to  review  such 
guidelines  and  standards  at  least  once 
every  5  years.  EPA  promulgated  effluent 
limitations  guildelines  reflecting  the  best 
practicable  control  technology  currently 
available  (BPT)  and  the  best  available 
technology  economically  achievable 
(BAT)  and  new  source  performance 
standards  (NSPS)  for  twelve 
subcategories  of  the  industry  on  June  28, 
1974  (39  FR  24114,  40  CFR  Part  420).  EPA 
promulgated  BPT  guidelines  for  14 
remaining  subcategories  of  the  industry 
on  March  29, 1976  (41  FR  12990, 40  CFR 
Part  420).  These  regulations  were 
remanded  (Phase  I  remanded  November 
7, 1975;  Phase  II  remanded  September 
14, 1977)  to  the  Agency  by  the  Third 
Circuit  Court  (see  below). 

The  Clean  Water  Act  of  1977  requires 
industry  to  achieve,  by  July  1, 1984, 
effluent  limitations  requiring  application 
of  BAT  for  those  pollutants  which 
Congress  declared  “toxic”  under 
§  307(a)  of  the  Act.  In  addition  to  the 
emphasis  on  toxic  pollutants  reflected 
by  BAT,  the  Act  requires  industry  to 
achieve,  by  July  1, 1984,  “effluent 
limitations  requiring  the  application  of 
the  best  conventional  pollutant  control 
technology"  (BCT)  for  the  regulation  of 
conventional  water  pollutants 
(biochemical  oxygen  demand, 
suspended  solids,  fecal  colifcrm,  oil  and 
grease,  and  pH).  All  pollutants  that  are 
not  either  toxic  or  conventional  have 
been  termed  “non-conventional”  and 
are  subject  to  regulation  under  BAT. 

The  Agency  promulgated  regulations 
for  the  iron  and  steel  manufacturing 
industry  on  June  28, 1974  (Phase  I  or 
steelmaking  operations),  and  on  March 
29, 1976  (Phase  II  or  forming,  flnishing, 
and  specialty  steel  segments).  The  U.S. 
Court  of  Appeals  for  the  Third  Circuit 
remanded  the  regulations  for  several 
reasons,  including  procedural  errors  and 
the  Agency’s  failure  to  consider 
adequately  (1)  the  impact  of  plant  age 
on  the  cost  or  feasibility  of  retrofitting, 
(2)  site-specific  costs,  (3)  consumptive 
water  use,  (4)  the  economic  condition  of 
the  industry,  and  (5)  the  achievability  of 
certain  limitations  (AlSIet  al.  v.  EPA) 
526  F.  2d  1027  (3d  Cir.  1975)  and  AISI  et 
al.  v.  EPA)  568  F.  2d  284  (3d  Cir.  1977). 


The  Agency  has  developed  and 
proposed  (46  FR  1858,  January  7, 1981)  a 
regulation  to  replace  the  regulations 
remanded  by  the  court.  This  regulation 
reflects  new  information  from  industry 
surveys  and  sampling  and  is  designed  to 
remedy  the  deficiencies  found  by  the 
court.  In  addition,  the  proposed 
regulation  includes  BCT  and  BAT 
regulations  to  control  conventional,  non- 
conventional,  and  toxic  pollutants,  as 
required  by  the  1977  amendments  to  the 
Clean  Water  Act.  The  proposed 
regulation  pertains  to  effluent 
limitations  and  standards  for  the 
manufacturing  operations  covered  by 
the  1974  and  1976  regulations. 

The  iron  and  steel  manufacturing 
category  (Standard  Industrial 
Classification  Codes  3312,  3315,  3316, 
3317,  and  parts  of  3479)  is  comprised  of 
approximately  680  manufacturing 
facilities  nationwide.  The  amount  of 
process  water  used  by  these  facilities  is 
estimated  to  be  6.3  million  gallons  per 
day.  Because  of  these  large  flows,  the 
quantity  of  pollutants  discharged  is  very 
large,  even  though  the  concentration  of 
pollutants  in  a  waste  stream  sometimes 
may  be  relatively  small.  A  Development 
Document  is  available  which  presents  .. 
the  concentration  and  load  data  used  in 
the  development  of  this  proposed 
regulation. 

During  its  sampling  program,  EPA 
detected,  in  iron  and  steel 
manufacturing  wastewaters,  significant 
levels  of  copper,  chromium,  cyanide, 
iron,  nickel,  lead,  zinc,  oil  and  grease, 
ammonia,  sulflde,  fluoride,  and 
suspended  solids.  Additionally,  the 
Agency  foimd  a  wide  variety  of  organic 
materials  including  benzene,  phenols, 
and  aromatic  compounds  in 
wastewaters  from  coke  manufachuing, 
from  blast  furnaces  which  use  the  coke, 
and  in  cold  rolling  operations.  The 
heavy  metals  may  produce  cumulative 
toxic  ejects  on  the  aquatic  environment 
and  on  humans  throu^  impacts  on 
drinking  water  and  foods  (particularly 
fishes),  and  many  of  the  organic 
compoimds  are  known  or  suspected 
carcinogens.  Ammonia,  a  “non- 
conventional"  pollutant,  is  proposed  for 
control  because  of  its  high  aquatic 
enviromnental  impact  at  the  high 
concentrations  present  in  wastes  from 
some  operations  in  this  industry. 

Alternatives  Under  Consideration 

The  Agency  evaluated  the  capabilities 
and  costs  of  various  wastewater 
treatment  technologies  for  controlling 
pollutant  discharges  from  iron  and  steel 
manufacturing  facilities.  A  primary 
focus  of  this  effort  was  to  promulgate 
regulations  to  control  the  discharge  of 
toxic  pollutants  by  direct  (to  surface 


waters)  and  indirect  (to  POTW) 
dischargers. 

The  technologies  for  the  control  of 
wastewater  pollutants  include  both  end- 
of-pipe  treatment  and  methods  to  reduce 
water  usage.  End-of-pipe  treatment,  best 
applied  after  recyle  to  reduce 
wastewater  volumes,  includes,  where 
appropriate,  cyanide  oxidation, 
hexavalent  chromium  reduction,  metals 
precipitation,  oil  removal,  suspended 
solids  (including  precipitated  metals) 
removal,  and  chemical  and  biological 
destruction  of  ammonia  and  toxic 
organic  materials.  The  applicability  of 
these  technologies  is  dependent  on  the 
type  of  waste  generated  by  the 
subcategory  or  segment;  i.e.,  not  all  of 
the  listed  technologies  are  applicable  to 
all  sources.  However,  within  each 
subcategory  or  subdivision  the  selected 
technologies  are  generally  applicable  to 
all  iron  and  steel  manufacturing 
facilities  within  that  segment. 

In  evaluating  options  for  this 
regulation  the  Agency  considered 
several  important  factors,  including:  the 
quantity  and  type  of  pollutants 
generated  by  each  wastewater  source; 
the  treatment  technologies  available  for 
application  to  that  wasteyvater  source; 
air,  solid  waste,  energy,  and  other  non¬ 
water  quality  environmental  aspects  of 
the  proposed  regulation;  and  the  cost 
and  economic  impact  of  applying  each 
of  the  several  options.  The  principal 
technologies  selected  as  the  basis  for 
the  proposed  regulation  are:  waste 
volume  reduction  by  recycle,  extended 
biological  treatment  (by-product  coke 
subdivision),  alkaline  chlorination  and 
dechlorination  (sinter  and  iron  making 
subcatergories),  slag  evaporation  (iron 
making  subcategory  where  appropriate), 
lime  precipitation,  filtration,  process 
changes  (cold  rolling  subdivision),  and 
cascade  rinsing  (pickling  and  hot 
coating  subcategories).  Cold  rolling  is  an 
operation  in  which  unheated  steel  is 
passed  through  rolls  or  otherwise 
processed  to  reduce  its  thickness,  to 
produce  a  smooth  surface,  or  to  develop 
controlled  mechanical  properties  in  the 
steel. 

Pickling  is  an  operation  in  which  steel 
products  are  immersed  in  acid  solutions 
to  chemically  remove  oxides  and  scale, 
and  those  rinsing'  operations  associated 
with  such  immersion. 

Hot  coating  is  an  operation  in  which 
steel  products  are  ccated  with  other 
metals  by  immersion  of  the  steel  product 
in  a  molten  bath  of  the  coating  metal 
and  the  related  operations  preceding 
and  subsequent  to  the  immersion  phase. 

The  Agency  also  evaluated  additional 
alternatives  including  such  control  and 
treatment  technologies  as  sulfide 
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precipitation  to  reduce  toxic  metals 
discharges  and  the  use  of  multiple  effect 
evaporators  to  achieve  zero  discharge. 
The  environmental  benefits  that  could 
be  achieved,  beyond  those  achievable 
by  the  regulation  as  proposed,  are  very 
small  and  the  costs  in  both  dollars 
(capital  and  annual]  and  energy  are  very 
large.  The  Agency  determined  these 
technologies  not  to  be  justifiable. 

The  Agency  is  gathering  additional 
information  on  wastewater 
characteristics,  on  costs,  and  on  the 
availability  and  effectiveness  of 
technologies,  particularly  on  the  hot 
forming  and  cold  rolling  operations  and 
on  plants  with  existing  central  treatment 
facilities  (i.e.,  waste  treatment  facilities 
which  treat  wastes  from  multiple 
sources).  These  data  will  be  evaluated 
to  determine  (a)  the  extent  to  which  the 
hot  rolling  of  carbon  steels  contributes 
toxic  metal  pollutants  to  wastewaters, 

(b)  the  extent  to  which  cold  rolling 
operations  contribute  toxic  organic 
pollutants  to  wastewaters,  and  (c)  what 
central  treatment  alternatives  to  BAT 
might  be  developed  at  specific  mills. 

The  Agency  will  evaluate  these  data 
and  the  comments  received  in  response 
to  the  proposal  prior  to  final 
promulgation. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  major  benefit  of  the  proposed 
regulation  will  be  the  reduction  of  toxic 
pollutant  discharges  from  iron  and  steel 
manufacturing  facilities.  The  quantity  of 
pollutants  removed  from  discharges  to 
the  environment  under  this  regulation 
will  be  significant.  The  Agency 
estimates  that  through  compliance  with 
the  BAT  regulation  the  industry  will 
remove  approximately  3.8  million 
pounds  per  year  of  toxic  organics  (88.5 
percent  of  BPT  discharges),  5.0  million 
pounds  per  year  of  toxic  metals  (91.9 
percent  of  BPT  discharges),  and  260 
million  pounds  per  year  of  suspended 
solids,  oil  and  grease,  ammonia,  and 
other  pollutants  (92.7  percent  of  BPT 
discharges).  The  proposed  regulation 
would  reduce  BPT  process  wastewater 
volumes  from  about  2,600  million  gallons 
per  day  (mgd)  to  about  300  mgd  (89.8 
percent  of  the  BPT  flow).  The  Agency 
will  reevaluate  these  figures  as  a  part  of 
the  reanalysis  of  the  proposed 
regulation,  and  specifically  examine 
toxic  pollutant  contributions  by  hot 
rolling  operations. 

The  employment  elTects  associated 
with  the  installation  and  operation  of 
the  water  pollution  control  facilities 
required  by  this  regulation  will  ease  the 
overall  employment  impacts  of  the 
regulation. 


In  the 'regulation  as  proposed,  the  BCT 
limitations  will  be  achieved  by  the  BPT 
and  BAT  systems  in  almost  all 
subdivisions,  i.e.,  little  additional  cost 
will  be  incurred  specifically  to  achieve 
BCT  limitations. 

For  the  Iron  and  Steel  industry,  31 
organic  priority  pollutants  have  been 
observed  in  sampling  in  quantities  and 
under  circumstances  sufficient  to 
consider  for  regulation.  These  toxic 
organics  have  been  found  primarily  in 
the  coke  making  and  cold  rolling 
operations  wastewaters.  These  toxic 
organics  are  known  to  be  carcinogenic 
(benzene,  benzo(a)pyrene,  chrysene, 
anthracene,  phenanthrene,  pyrene],  eye 
or  skin  irritants  (ethylbenzene),  toxic  by 
ingestion  (phenol,  toluene,  benzene),  or 
toxic  by  inhalation  (trichloroethylene, 
benzene). 

Eleven  of  the  thirteen  toxic  metals 
were  found  in  wastes  generated  by  the 
steel  industry  in  quantities  and  under 
circumstances  sufficient  to  consider  for 
regulation.  Most  steel  operations’ 
wastewaters  contain  one  or  more  of 
these  toxic  metals.  Toxic  effects  can  be 
cumulative  (long-term)  or  acute 
(immediate). 

The  Agency  has  determined  that  37.3 
million  tons  per  year  of  solid  waste  (at 
30  percent  solids)  have  been  and  will  be 
generated  by  the  steel  industry  in 
complying  with  the  proposed  regulation. 
Of  this  amount  almost  all  (37.0  million 
tons)  is  currently  generated  by  the  steel 
industry  in  complying  with  the  proposed 
BPT  limitations.  This  solid  waste  is 
comprised  almost  entirely  of  treatment 
plant  sludges.  EPA  recognizes  that 
significant  quantities  of  other  solid 
wastes,  such  as  electric  furnace  dust 
and  blast  furnace  slag,  are  generated  by 
the  steel  industry.  However,  those  solid 
wastes  are  generated  by  the 
manufacturitig  processes  and  are  not 
associated  with  this  proposed  water 
pollution  control  regulation.  For  this 
reason  process  solid  wastes  are  not 
included  in  this  impact  analysis. 

The  data  gathered  for  this  study 
demonstrate  that  the  industry  collects 
and  disposes  of  most  sludges  currently 
generated  in  existing  treatment  systems. 
Hence,  the  industry  is  presently 
incurring  sludge  disposal  costs  and 
finding  the  necessary  disposal  sites.  The 
Agency  believes  that  the  industry  will 
continue  to  be  able  to  do  so.  (EPA  is 
unable  to  estimate  accurately  the 
number  of  disposal  sites  that  are  secure, 
well  maintained  operations.)  The 
average  sludge  disposal  cost  used  in  this 
analysis  is  $5.00  per  ton.  These  costs 
have  been  included  in  the  Agency’s 
estimate  for  costs  of  compliance  with 
the  proposed  regulation  and  the  Agency 
expects  the  solid  waste  impacts 


associated  with  the  proposed  regulation 
to  be  small. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
iron  and  steel  products;  and  users  of 
these  products. 

The  Agency  is  continuing  to  refine  the 
cost  data  for  BPT  remaining  to  be 
installed  and  the  costs  to  implement  the 
proposed  BAT  requirements.  The 
proposed  regulation,  when  promulgated, 
would  require  capital  expenditures  for 
water  pollution  control  equipment  and 
create  jobs  related  to  the  construction 
and  operation  of  new  equipment  and 
facilities.  Process  changes  may  also  be 
required  (i.e.,  to  rolling  oil  compositions) 
to  achieve  control  of  toxic  pollutants  in 
the  cold  rolling  subdivisions. 

The  Agency  estimates  the  capital 
investment  required  to  achieve 
compliance  (in  millions  of  1978  dollars] 
for  the  BPT  remaining  to  be  installed 
and  the  BAT  proposed,  to  be  as  follows: 


BPT .  417.8 

BAT  444.1 

NSPS  159.5 


Total .  1021.4 


These  costs  exclude  individual 
Consent  Decree  commitments  and 
anticipated  shutdowns  through  July  1, 
1984.  Consent  Decrees  are  legally 
binding  agreements  between  the  Agency 
and  a  specific  company  to  make  certain 
changes  (usually  installation  of  specific 
waste  treatment  facilities).  Those  costs 
will  not  be  costs  incurred  as  a  result  of 
promulgation  of  this  regulation. 

'The  Agency  projected  the  economic 
impact  of  the  proposed  rule  using: 

•  A  model  developed  for  EPA  that  is 
designed  to  use  the  costing  methodology 
of  the  ADL/AISI  model.  ADL  (Arthur  D. 
Little,  Inc.)  is  a  consultant  to  the  AISI 
(American  Iron  and  Steel  Institute,  an 
association  of  steel  companies). 

•  An  assessment  of  the  economic 
impact  of  the  proposed  regulation  under 
three  scenarios.  These  three  scenarios 
are  based  on  the  following  assumptions: 

Scenario  1:  A  continuation,  from  1981 
to  1990,  of  the  economic  environment 
and  governmental  policy  faced  by  the 
steel  industry  over  the  last  10  years  with 
two  subscenarios:  zero  passthrough  and 
full  passthrough  of  water  pollution 
control  annual  costs  to  the  prices  for 
steel  industry  products. 

Scenario  2:  A  3-percent  growth  in 
steel  shipments;  higher  profitability;  and 
policy  changes,  including  quicker 
recovery  of  capital  investments,  return 
to  "fair  value"  import  prices,  and 
latitude  to  increase  prices. 


34062 


Federal  Register  /  Vol.  46.  No.  125  /  Tuesday,  June  30,  1981  /  Calendar  of  Federal  Regs. 


Scenario  3:  Changed  economic 
environment  as  a  result  of  governmental 
policies  such  as  increased  real  economic 
growth,  reinstatement  of  the  IJ.S. 
Treasury's  trigger  price  mechanism  that 
was  suspended  upon  U.S.  Steel's  filing 
of  dumping  charges  in  early  1980,  and  a 
40-percent  increase  in  depreciation  cash 
flows. 

The  impact  of  the  proposed 
regulations  imder  the  three  scenarios 
are  summarized  in  Tables  1  and  2. 

TABLE  Short-Run  Economic  Impact  of 
Proposed  Water  Pollution  Control  Regula¬ 
tion — 1964 


Domes¬ 

tic 

Number 

d 

Market 

employ- 

share 

(mOtons 
of  net 
tons) 

ees 
(thou¬ 
sands)  ‘ 

(per¬ 

cent) 

Industry  status  in  1979 _ 

100.3 

342.0 

84.8 

Scenario  1:  Baseine . 

101.3 

334.5 

82.0 

AddHional  water  poflukon 

control  costs 

Zero  passthrouj^ . 

101.3 

335.8 

8Z0 

FuR  passthrough . 

101.3 

335.8 

82.0 

Scenario  2:  Baseline . 

106.7 

3S6.0 

82.0 

Additional  water  pollufron 

control  costs . . . 

106.7 

357J 

82.0 

Scenario  3:  Baseline  _. 

106.6 

354.8 

•85.0 

Additional  water  polkilion 

confrol  costs . 

106.6 

356.1 

85.0 

'  Reflects  new  surge  provisions  o(  recently  reinstiluted 
Trigger  Price  Mechaiism. 


TABLE  2. — Long-Run  Ecortomic  Impact  of 
Proposed  Water  Pollution  Control  Regula- 
tion—1990 


tic 
ship¬ 
ments 
(mfltons 
of  net 
tons) 

of 

employ¬ 

ees 

(thou- 

sarxito 

Market 

share 

(per¬ 

cent) 

100.3 

342.0 

64.8 

92.4 

*  271.1 

71.5 

Additional  water  poflulion 
control  costs 

86.1 

*254.6 

666 

Ful  passthrough. . . 

89.1 

126.0 

26^9 

366.4 

68.9 

82.0 

Additional  water  poBution 

126.0 

368.3 

82.0 

117.6 

3413 

■85.0 

Additional  water  poflulion 
control  costs . 

115J 

336.0 

■83.2 

■  Represents  tecoveiy  from  bascflne  msrliel  share  of  77.6 
percent  in  1968  and  from  market  share  an  /r  >ikMonal  water 
pollution  confrol  costs  of  73.4  percent,  ahn  in  1368. 

*  Derivation  of  Employmenf  Estimates:  Iw  effect  of  the 
proposed  regulations  on  employment  is  a  ,  jmbination  of  two 
estimales— the  loss  .n  production  workers  l  je  to  cutTiacks 
in  reworl  .  expenditures  due  to  Ihe  regulations,  and  the 
additional  witm  needed  to  operate  the  poflulion  control 
equpment  necessitated  by  the  regulalions.  This  derivation 
can  be  seen  m  Table  2  under  the  hrst  Scenario.  The  deckne 
in  production  workers  by  1990  in  the  zero  passthrough 
scenario,  due  to  the  regulations,  woidd  be  4>out  17,925  jobs 
because  of  foregone  reworks  expendilues.  However,  the 
additional  water  pollution  control  requzernr->ts  .vifl  requre  the 
addition  of  1.360  workers  to  operate  the  eguipmenL  Thus, 
the  r^  job  loss  is  about  16,500— Ihe  I'^ttcrence  belween 
271.1  ihousarxl  in  tt«  *390  basekne  of  Scv'-oario  1  and  the 
254.6  m  the  zero  passthrough  case  in  fi^enario  1.  The 
melhadology  in  all  three  scenarios  is  Ihe  sa.  «. 

Total  additional  investment  costs  are 
estimated  at  $1.02  billion  (in  1978 
dollars)  as  follows: 

BPT;  $418  million; 

BAT:  $444  million; 


NSPS:  $159  million.  > 

Incremental  annual  costs  are 
estimated  at  $264  million  in  1984, 
decreasing  to  $226  million  in  1990,  as 
follows: 

BPT:  $97  million  decreasing  to  $93 
million; 

BAT:  $150  million  decreasing  to  $93 
million;  and 

NSPS:  $17  million  increasing  to  $40 
million. 

Industry's  ability  both  to  finance 
baseline  production  and  to  satisfy 
capital  requirements  for  water  pollution 
control  fiDm  1981  to  1990  depends 
heavily  on  governmental  policy  changes 
such  as  those  described  in  Scenarios  2 
and  3. 

The  Agency  selected  the  economic 
conditions  of  the  industry  depicted  in 
the  third  scenario  as  the  most  likely  to 
represent  those  the  steel  industry  will 
face  in  the  1980s.  At  the  time  the 
regulations  were  under  consideration  for 
proposal,  the  industry,  the  Congress,  the 
Carter  Administration,  and  then- 
candidate  Reagan  were  proposing  major 
changes  in  government  economic  policy 
towards  steel  in  particular,  and  indust^ 
in  general.  These  proposals  ranged  from 
refundable  investment  tax  credits  to 
complete  pricing  latitude  fiee  from 
government  interference.  In  the 
Agency's  judgment  the  conditions 
embodied  in  the  third  scenario 
represented  a  reasonable  attempt  to 
compromise  these  proposals  into  a 
comprehensive  policy  that  contained 
common  programs  being  discussed  by 
all  parties  at  the  time.  Specific  changes 
included  a  40  percent  increase  in 
depreciation  cash  flows,  a  return  to  the 
trigger  price  mechanism  for  steel,  and 
allowable  steel  price  increases  of  10.1 
percent  through  the  mid-1980s,  in 
accordance  with  the  wage-price 
guidelines  set  forth  at  the  time  of 
proposal.  These  conditions  led  to  an 
economic  impact  less  severe  than  in  the 
first  scenario  but  less  optimistic  than  the 
second  scenario,  but  recognized  that 
some  changes  in  government  industrial 
economic  policy  will  probably  be 
forthcoming  in  the  early  1980s. 

Under  this  scenario  the  following 
impacts  may  result: 

•  Temporary  net  job  loss  of  14,540 
below  projected  baseline  by  1988. 
However,  by  1990  the  net  job  loss  will 
be  5,500  below  baseline  1990.  (For  more 
detail  regarding  the  derivation  of 
employment  effects  see  Table  2.) 

•  Decreased  current  market  share  of 
4.4  percentage  points  below  baseline  but 
rising  to  only  1.8  percent  below  baseline 
in  1990. 


Related  Regulations  and  Actions 

Internal:  The  Agency  is  reviewing  the 
interaction  between  this  regulation  and 
air  pollution  and  solid  waste  disposal 
requirements.  As  an  example,  we  are 
evaluating  the  possible  disposal  of 
blowdown  (approximately  2  percent  of 
the  water  applied  to  the  scrubber)  from 
blast  furnace  wastewater  recycle 
systems  by  evaporation  in  slag  pits  (a 
pit,  adjacent  to  the  blast  furnace  at 
many  installations,  provided  as  a  place 
to  cool  the  molten  slag  by-product  of  the 
blast  furnace  operation).  The  Agency  is 
coordinating  this  evaluation  with  the 
EPA's  Office  of  Research  and 
Development  and  with  air  programs. 

In  addition,  in  evaluating  wastewater 
treatment  alternatives,  the  Agency 
considered,  to  the  extent  possible,  the 
requirements  and  costs  for  the 
management  of  solid  wastes  under  the 
Resource  Conservation  and  Recovery 
Act, 

External:  This  proposed  regulation 
would  set  minimum  requirements  on  a 
national  level  which  supersede  less 
stringent  State  or  local  regulations. 
However,  all  levels  of  government  may 
require  more  stringent  limitations  in 
specific  instances  if  water  quality 
criteria  or  other  requirements  so  justify. 

Active  Govenunent  Collaboration 

None. 

Timetable 

Final  Rule— -December  1981. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

The  applicable  documents  currently 
available  are: 

NPRM— January  7^1981  (46  FR  1858). 

Fhiblic  Comments — May  8, 1981  (46  FR 
20707,  April  7, 1981). 

All  comments  on  this  proposal  are 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  Room  2404  (Rear — EPA  Library). 
The  EPA  information  regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying.  The 
transcript  of  the  public  hearing  on 
pretreatment  held  March  6, 1981  is  also 
available. 

Development  Document  for  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the  Iron  and 
Steel  Manufacturing  Point  Source 
Category,  December  1980,  EPA  440/1- 
80/024b  (Volumes  1  through  6). 

The  Development  Document  may  be 
obtained  from  the  Agency  Contact. 

An  Economic  (Regulatory)  Analysis  of 
Proposed  Effluent  Limitations 
Guidelines,  New  Source  Performance 
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Standards,  and  Prctreatment  Standards 
for  the  Iron  and  Steel  Manufacturing 
Point  Source  Category  (December  1980), 
EPA  440/2-81-009. 

The  Economic  (Regulatory)  Analysis 
document  may  be  obtained  by 
contacting  Robert  Greene,  Office  of 
Planning  and  Evaluation  (PM-220), 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  DC  20560, 

(202)  287-0713. 

Agency  Contact 

Ernst  P.  Hall,  Chief 
Metals  and  Machinery  Branch 
Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(202)  426-2726 


EPA— OWWM 

Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge 
of  Pollutants  from  Steam  Electric 
Power  Plants  (40  CFR  Part  423*) 

Legal  Authority 

The  Clean  Water  Act,  §§  301,  304,  306, 
307,  308,  and  501,  33  U.S.C.  §§  1311, 1314, 
1316, 1317, 1318, 1321, 1364,  and  1346. 

Reason  for  Including  This  Entry 

Although  the  Environmental 
Protection  Agency  (EPA)  does  not 
believe  this  regulation  will  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  the  Agency  is  including 
this  entry  because  of  the  high  public 
interest  in  these  regulations.  Further,  the 
affected  industry  thinks  the  compliance 
costs  will  be  over  $100  million  per  year. 

Statement  of  Problem 

The  Environmental  Protection  Agency 
(EPA),  in  its  efforts  to  control  water 
pollution  under  the  Clean  Water  Act,  is 
required  to  develop  technology-based 
effluent  limitations  guidelines  and 
standards  to  control  pollutant 
discharges  from  the  steam  electric 
power  generating  industry,  and  review 
these  regulations  at  least  once  every  5 
years.  We  initially  promulgated  effluent 
limitations  guidelines  for  this  industry 
on  October  8, 1974  that  reflected  the 
best  practicable  control  technology 
currently  available  (BPT),  the  best 
available  technology  economically 
achievable  (BAT),  new  source 
performance  standards  (NSPS),  and 
pretreatment  standards  for  new  sources 
(PSNS).  The  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit  remanded  parts  of  the 
guidelines  [Appalachian  Pawer  v.  Train, 
545  F.  2d  1351  (4th  Cir.  1976)).  The  court 
found  the  record  insufficient  with 


respect  to  various  technical  aspects  and 
non-water  quality  considerations 
(especially  cost  data  and  ultimate 
disposal  of  wastes). 

We  reviewed  the  1974  regulations  to 
incorporate  updated  information  and 
attempt  to  remedy  the  deficiencies 
pointed  out  by  the  Fourth  Circuit  Court 
of  Appeals.  In  addition  to  the  pollutants 
examined  in  the  previous  regulations, 
such  as  biological  oxygen  demand 
(BOD),  pH,  oil  and  grease,  copper,  and 
iron,  we  expanded  this  review  to  include 
toxic  substances  cited  in  the  June  8, 1976 
Consent  Decree,  Naturai  Resources 
Defense  Councii  et  ai.  v.  Train,  8  ERC 
2120  (D.D.C.  1976),  as  modified  12  ERC 
1833  (D.D.C.  1979),  and  incorporated  into 
§  307  of  the  Clean  Water  Act.  The 
NPRM  was  published  in  the  Federal 
Register  on  October  14, 1980  (45  FR 
68328).  We  did  not  include  guidelines  for 
thermal  discharges  in  these  regulations. 
The  Agency  is  still  considering  various 
thermal  options  in  light  of  Appaiachian. 

The  steam  electric  generating  industry 
is  composed  of  approximately  850 


Alternatives  Under  Consideration 

The  Agency  considered  several 
wastewater  treatment  technologies  for 
controlling  pollutant  discharges  from 
steam  electric  plants  to  the  Nation’s 
waterways.  The  primary  focus  of  this 
effort  was  to  assess  the  potential  control 
of  discharges  of  toxic  substances.  In  this 
review  of  effluent  regulations,  we 
focused  our  efforts  on  cooling  water  and 
ash  transport  water  as  the  major 
wastestreams  because  of  their  large 
flows.  Over  95  percent  of  the  volume  of 
water  used  in  an  average  power  plant  is 
used  as  cooling  water. 

The  regulatory  options  for  cooling 
water  and  ash  transport  waste  are 
described  below: 

Cooling  Water — All  steam  electric 
power  plants  circulate  large  volumes  of 
water  through  their  condensers  in  order 


generating  plants  nationwide.  Because 
these  plants  have  extremely  large 
discharge  flows,  the  quantity  of 
pollutants  they  discharge  may  be 
substantial  even  if  the  concentration  is 
relatively  low.  The  Agency  estimated 
that  the  average  discharge  flow  from  a 
steam  electric  power  plant  is  210  million 
gallons  per  day  and  that  discharges  from 
the  steam  electric  power  industry 
constitute  about  15  percent  of  the  total 
flow  in  the  United  States  rivers  and 
streams.  Major  pollutants  detected  in 
the  wastewaters  of  steam  electric  plants 
during  an  EPA  sampling  program  were 
total  residual  chlorine  (TRC),  copper, 
zinc,  nickel,  chromium,  arsenic,  and 
selenium. 

These  pollutants,  especially  TRC,  are 
toxic  to  fish  and  other  aquatic 
organisms.  Their  effect  on  humans  is 
less  documented.  The  attached  Table  1 
summarizes  ambient  waste  quality 
criteria  levels  and  efiPects  on  organisms 
due  to  their  presence  in  water. 


to  condense  steam  in  the  turbines. 

About  65  percent  of  existing  plants  use  a 
“once-through”  cooling  system.  With 
such  a  system,  the  plant  withdraws 
water  from  a  water  body,  passes  the 
water  through  condensers,  and  then 
discharges  the  heated  water  into  a 
receiving  water  body.  Other  plants 
recirculate  part  of  the  cooling  water 
using  evaporative  cooling  towers. 
Cooling  towers  do  not  recirculate  all  of 
the  water;  the  portion  that  is  discharged 
is  known  as  cooling  tower  “blowdown." 
For  regulatory  purposes,  the  Agency  has 
treated  oncc-through  cooling  water 
discharges  and  cooling  tower  blowdown 
as  two  separate  waste  streams. 

The  thermal  efficiency  of  the  steani 
cycle  can  be  greatly  reduced  if 
biological  growth  occurs  in  the 
condensers.  About  60  percent  of  the 


TABLE  1. — Environmental  and  Health  Effects 


Pollutant 

Ambient  water  quality 
critetia  (WQC)  (chronic 
levels,  parts  per  billion 
(PPB)) 

Fresh  water  Salt  water 

Efiects 

Total  Residual  Chlorine . 

2-10 

10 

Toxic  to  fish  and  other  aquatic  organisms  No  WOC  established 

Arsenic . 

MCA 

NO 

for  human  health  protection. 

Toxic  to  aquatic  organisms.  Suspected  carcinogen  in  humans 

Chromium; 

Trivalent . 

MCA 

NCA 

(10->  risk— 0.022  ppb). 

Toxic  to  fish  and  irh-ertebrates.  Hexavaient  chromium  is  most 

Hexavalent . 

.29 

18 

toxic  form  and  is  extremely  toxic  to  aquatic  Wo. 

Nickel 

■1.800 

7.1 

Toxic  to  fish  and  aqr  itic  organism. 

Copper 

5.6 

4.0 

Quite  toxic  to  aqu8t.c  We.  No  WQC  is  established  for  human 

Zinc . 

47 

58 

health  protection. 

Toxic  to  fish  and  inr  artebrates.  WQC  is  established  lor  human 

Selenium . 

35 

54 

health  protectKin 

Toxic  to  fish  and  aq-iatK.-  orgarxsms. 

'Water  hardness=100  mg/I. 
NCA=No  criteria  available. 
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plants  with  once-through  cooling  water 
add  chlorine  to  control  biological 
growth:  such  plants  have  the  potential  to 
discharge  total  residual  chlorine  (TRC) 
and  chlorinated  compounds  into  the 
navigable  waters.  TRC  is  a  pollutant 
that  has  been  studied  extensively  and  is 
known  to  adversely  affect  aquatic  life. 

Chlorine  is  also  added  to  inhibit 
biological  growth  in  the  cooling  tower 
and  condensers.  In  addition  to  TRC 
discharges,  plants  with  cooling  towers 
have  the  potential  to  discharge  toxic 
pollutants  through  other  chemicals 
added  for  maintenance  of  the  cooling 
tower. 

The  technologies  that  the  Agency 
evaluated  for  control  of  pollutants  from 
cooling  water  included  (1)  chlorine 
minimization,  (2)  dechlorination,  (3) 
chemical  substitutes,  and  (4)  mechanical 
antifouling  devices. 

Chlorine  minimization  is  a  program 
designed  to  ensure  the  most  efficient  use 
of  chlorine  and  reduce  the  amount  of 
TRC  discharged.  Plant  personnel 
conduct  a  series  of  tests  to  determine 
the  minimum  amount  of  chlorine 
necessary  to  control  biological  growth  in 
the  condensers.  Chlorination  practices 
can  then  be  adjusted  in  accordance  with 
the  test  results.  EPA  believes  that  many 
plants  undergoing  such  a  program  for 
once-through  cooling  water  will  be  able 
to  reduce  chlorine  doses  approximately 
70  percent;  other  plants  may  not  need 
such  control  at  all. 

Dechlorination  is  chemical  treatment 
that  removes  a  significant  amount  of 
TRC  from  the  cooling  water  before  it  is 
discharged  from  the  plant.  Although 
dechlorination  reduces  the  amount  of 
TRC  to  less  than  0.14  milligrams  per  liter 
(mg/1)  at  any  time,  it  does  not  eliminate 
it. 

Alternatives  to  chlorine  were 
explored  for  use  in  both  cooling  tower 
blowdown  and  once-through  cooling 
water  discharges.  Substitutes  for 
chlorine  were  often  more  expensive  and, 
in  some  cases,  had  similar  adverse 
environmental  effects  as  chlorine. 

Alternatives  to  the  non-chlorine 
chemicals  used  in  cooling  towers  to 
prevent  scaling  and  corrosion  in  the 
cooling  tower  were  also  evaluated.  For 
example,  high  levels  of  chromium  and 
zinc  are  present  in  cooling  tower 
blowdown  when  they  are  added  for 
cooling  tower  maintenance.  Some 
chemicals  which  are  not  priority 
pollutants,  such  as  sodium  bisulfate, 
potassium  hydroxide,  and  sodium  boro- 
polyphosphate,  were  found  to  be 
available  at  no  additional  cost  and  their 
expected  use  is  reflected  in  EPA’s 
proposal  for  control  of  toxic  pollutants 
in  cooling  water  blowdown. 


Some  plants  use  mechanical 
antifouling  devices  to  control  biological 
growth  in  the  condensers.  Two  types  of 
methods  are  used.  One  uses  sponge 
rubber  balls  that  are  forced  through  the 
tubes  under  water  pressure  and  then 
recycled.  The  second  method  uses 
brushes  that  are  installed  on  the  inside 
of  each  tube.  Although  this  method 
eliminates  chlorine  use,  it  is  expensive 
to  install  on  existing  sources. 

Furthermore,  mechanical  antifouling 
devices  are  not  always  adequate 
substitutes  for  chlorine. 

(a)  Once-Through  Cooling  Water — 
While  a  total  prohibition  against  TRC 
discharges  is  technologically  and 
economically  achievable  for  many 
plants  with  once-through  cooling  water, 
this  is  not  the  case  for  all  plants.  Thus, 
the  Agency  has  structured  the  proposed 
TRC  regulation  in  two  parts.  First,  EPA 
proposed  a  general  prohibition  against 
TRC  discharges.  This  would  be  BAT  for 
the  many  plants  that  do  not  need 
chlorine  for  biofouling  control.  Second, 
plants  which  must  use  chlorine  to 
control  biofouling  would  use  only  the 
minimum  amount  demonstrated  to  be 
necessary  at  that  plant  (chlorine 
minimization).  In  no  event  could  a  TRC 
limitation  exceed  0.14  mg/1 
concentration  at  the  point  of  discharge 
and  generally  TRC  could  not  be 
discharged  for  more  than  2  hours  per 
day.  Use  of  dechlorination  in  addition  to 
chlorine  minimization  may  be  necessary 
in  some  cases  to  achieve  this  0.14  mg/1 
limitation.  These  limitations  would  be 
established  by  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  writer  on  a  case-by-case  basis 
after  reviewing  the  chlorine 
minimization  study. 

The  Agency  considered  requiring 
minimization  without  specifying  a 
maximum  TRC  concentration  level,  as 
well  as  specifying  a  maximum  TRC  level 
based  on  dechlorination  technology, 
without  first  requiring  chlorine 
minimization.  Among  other  reasons, 

EPA  rejected  both  options  because 
many  plants  would  have  the  economic 
and  technological  capability  to  achieve 
lower  discharge  levels  than  either  of 
those  options  would  achieve. 

(b)  Cooling  Towers — For  plants  with 
cooling  towers,  the  Agency  did  not 
require  a  chlorine  minimization 
program;  it  would  be  unduly  complex  for 
this  waste  stream  because  chlorine  may 
be  used  for  cooling  tower  maintenance 
as  well  as  for  biological  control.  Further, 
the  daily  flow  is  commonly  less  than 
l/lOOth  of  the  once-through  cooling 
water.  Thus,  for  BAT  the  proposed 
regulations  only  limit  the  discharge  of 
TRC  to  0.14  mg/1  based  on 
dechlorination  technology.  For  control  of 


toxic  pollutants  discharged  from  cooling 
towers,  the  Agency  has  chosen  chemical 
substitutes  as  the  best  technology  to 
eliminate  toxic  pollutant  discharges. 
These  alternative  chemicals  should 
protect  cooling  towers  from  scaling, 
corrosion,  and  biological  growth. 

The  proposed  new  source 
performance  standards  for  once-through 
cooling  water  and  cooling  tower 
blowdown  are  the  same  as  the  proposed 
BAT. 

Ash  Transport  Water — Coal  or  oil  that 
is  burned  in  a  steam  electric  plant’s 
boiler  produces  varying  amounts  of  ash 
that  require  periodic  collection  and 
disposal.  The  relatively  fine  and  light¬ 
weight  ash  is  carried  from  the  boiler 
with  the  flue  gases  and  collected  with 
air  pollution  control  equipment.  This 
type  of  ash  is  called  “fly  ash.”  The 
relatively  bulky  and  heavy  ash  that 
settles  at  the  bottom  of  the  boiler's 
furnace  is  called  “bottom  ash.”  These 
two  types  of  ash  can  be  transported  wet 
or  dry  to  their  ultimate  or  temporary 
disposal  sites.  (Only  those  plants  that 
transport  their  ash  using  water  would  be 
affected  by  effluent  regulations.) 

The  Agency  is  concerned  about  the 
presence  of  inorganic  toxic  substances 
in  ash  transport  water.  Pollutant 
concentrations  in  bottom  ash  transport 
water  are  typically  lower  than  those  in 
fly  ash  transport  water.  The  Agency  did 
not  propose  any  further  controls  for 
existing  sources  of  fly  ash  transport 
water  beyond  the  current  BPT 
regulation.  EPA  seriously  considered 
proposing  no-discharge  of  fly  ash 
transport  water  but  concluded  that  there 
would  be  extremely  high  costs  to  the 
industry  ($3.2  billion  in  capital  costs  for 
1980-1985)  which  were  not  justified  in 
view  of  the  available  data  regarding  the 
degree  of  pollutant  reduction.  The 
technology  base  for  achieving  this 
option  would  have  been  the  use  of 
transport  methods  that  do  not  require 
the  use  of  water  (dry  transport).  The 
Agency  is  considering  further  sampling 
to  clarify  wastewatef  characteristics  of 
ash  pond  discharges. 

The  Agency  proposed  a  new  source 
performance  standard  and  a 
pretreatment  standard  for  new  sources 
that  would  prohibit  the  discharge  of  fly 
ash  water  for  all  new  plants.  EPA 
proposed  the  zero  discharge  limit 
because  the  technology  to  achieve  it  is 
clearly  demonstrated  and  available; 
since  about  half  of  the  industry  already 
uses  dry  methods  of  transport. 
Moreover,  EPA  believes  that  the  costs 
for  installing  a  dry  fly  ash  handling 
system  are  not  appreciably  different 
than  costs  to  install  a  wet  ash  sluicing 
system  in  a  new  plant. 
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Bottom  Ash — The  need  to  control 
pollutant  discharges  from  bottom  ash 
transport  water  was  not  demonstrated 
by  the  sampling  data,  since  at  most 
plants  sampled,  the  concentrations  of 
pollutants  detected  in  the  bottom  ash 
pond  were  less  than  the  concentrations 
detected  in  the  plant’s  inlet  water.  In 
addition,  the  concentrations  of  these 
pollutants  were  not  only  lower  than 
those  detected  in  fly  ash  ponds,  but  also 
exhibited  a  greater  variability.  Further, 
while  high  costs  were  associated  with 
the  various  technological  options,  the 
data  to  quantify  effluent  reduction 
beyond  BPT  were  inadequate.  Thus,  we 
proposed  no  further  control  beyond  BPT. 
We  also  proposed  to  withdraw  the 
current  BAT  requirement  for  partial 
recycle  of  bottom  ash  sluice  water  for 
conventional  pollutants  since  this  option 
does  not  pass  the  BCT  cost- 
reasonableness  test  (40  CFR  Part  405, 
August  23, 1978).  This  test  involves  a 
comparison  of  the  cost  and  level  of 
reduction  of  conventional  pollutants 
from  the  discharge  of  POTWs  to  the  cost 
and  level  of  reduction  of  such  pollutants 
from  a  class  or  category  of  industrial 
sources. 

In  addition  to  the  regulatory  options 
for  cooling  water  and  ash  transport 
water,  the  Agency  also  examined  the 
regulations  for  metal  cleaning  wastes. 
Metal  cleaning  wastes  are  generated 
periodically  through  operational 
cleaning  of  the  boiler  and  steam 
generator  tubes  to  remove  scale  and 
corrosion  products  that  accumulate  on 
the  metal  surfaces. 

The  1974  BAT  regulations  require  that 
all  metal  cleaning  operations  meet  limits 
of  1.0  mg/1  for  copper  and  iron.  In  1975, 
EPA  narrowed  the  coverage  of  the  rule 
to  apply  only  to  those  metal  cleaning 
operations  adding  chemicals.  EPA  now 
proposes  to  drop  this  distinction  and  to 
regulate  all  metal  cleaning  operations  as 
metal  cleaning  wastes  regardless  of 
whether  chemicals  or  water  were  used 
to  clean  the  metal. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  major  benefit  of  the  proposed  rule 
is  the  improvement  of  the  aquatic 
environment  through  the  reduction  and/ 
or  elimination  of  discharges  from  steam 
electric  generating  facilities.  Benefits  to 
public  health  are  less  documented, 
although  arsenic  (refer  to  Table  1]  is  a 
suspected  carcinogen. 

The  main  effect  of  this  rulemaking  is 
to  strengthen  the  control  of  chlorine.  In 
addition,  discharges  of  toxic  pollutant 
additives  from  cooling  towers  were 


prohibited.  Preliminary  estimates 
indicate  that  the  proposed  regulations 
will  result  in  the  following  reduction  or 
elimination  of  pollutants  by  waste 
stream  types: 

(1)  Once-Through  Cooling  Water:  17.4 
million  pounds  per  year  of  total  residual 
chlorine. 

(2)  Cooling  Tower  Blowdown:  a. 

30,000  pounds  per  year  of  total  residual 
chlorine;  b.  157,000  pounds  per  year  of 
toxic  pollutants  (chromium,  zinc, 
chlorinated  phenolics,  etc.).  These 
discharges  are  estimated  to  be  between 
3  and  5  percent  of  all  chlorine 
discharged  into  the  Nation’s  waters.  No 
estimate  of  the  total  amount  can  be 
made  for  the  toxic  pollutants. 

Summary  of  Costs 

Sectors  Affected:  Establishments 
engaged  in  the  generation, 
transmission,  and/or  distribution  of 
electric  energy  for  sale;  and  users  of 
the  electric  energy. 

On  a  national  basis,  EPA  estimated 
that  the  total  capital  expenditures 
required  to  bring  existing  plants  into 
compliance  with  the  proposed 
regulations  for  the  period  1980  to  1985 
would  be  $120  million  (1980  dollars). 
This  would  represent  about  0.05  percent 
of  the  total  anticipated  capital 
expenditures  for  the  industry  during  the 
same  period.  With  the  addition  of 
operation  and  maintenance  costs,  this 
means  that  the  average  electric  bill  for 
consumers  would  increase  by 
approximately  0.04  percent.  'The 
estimated  capital  expenditures  for 
plants  coming  on  line  between  1985  to 
1995  are  $80  million  (1980  dollars). 

Commenters  have  questioned  some 
aspects  of  EPA’s  analysis,  particularly 
with  respect  to  the  costs  of  treating 
metal  cleaning  wastes.  EPA  will  be 
examining  these  comments  closely 
before  making  any  further  decisions. 

Related  Regulations  and  Actions 
Internal:  The  scrubber  systems  used 
to  comply  with  air  pollution  regulations 
may  discharge  contaminated  water.  The 
proposed  requirements  of  the  new 
source  performance  standards  under 
§  111  of  the  Clean  Air  Act  will  increase 
the  number  of  facilities  with  scrubber 
systems  in  the  future. 

Section  316(b)  of  the  Clean  Water  Act 
authorizes  the  Agency  to  require  the 
best  available  technology  in  the 
location,  design,  construction,  and 
capacity  of  intake  structures  for  cooling 
water  to  minimize  adverse 
'  environmental  impact. 

Requirements  for  the  management  of 
solid  wastes  under  the  Resource 


Conservation  and  Recovery  Act  may 
affect  the  economic  and  environmental 
factors  associated  with  various 
wastewater  treatment  technologies. 

External:  The  recent  emphasis  on 
converting  oil-fired  power  plants  to 
other  fuel  types  and  the  problems 
associated  with  nuclear  waste  disposal 
will  affect  the  distribution  of  generating 
capacity  by  fuel  types  in  the  industry 
and.  therefore,  the  amount  of  pollutants 
that  would  be  discharged  and 
controlled. 

Active  Government  Collaboration 

The  Nuclear  Regulatory  Commission, 
the  Department  of  the  Interior,  and  the 
Department  of  Energy  have  provided 
assistance  by  supplying  the  Agency  with 
information  and/or  reviewing  materials. 

Timetable 

Regulatory  Impact  Analysis — To  be 
determined. 

Regulatory  Flexibility  Analysis — 
None. 

Final  Rule — November  1941. 

Available  Documents 

Development  Document  foi  Proposed 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Steam 
Electric  Power  Generating  Point  Source 
Category  (EPA  440/l-80/029-b. 
September  1980). 

NPRM— 45  FR  68328,  October  14. 1980. 

Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Steam 
Electric  Power  Generating  Point  Source 
Category  (EPA.  August  1980). 

Copies  of  the  above  reports  can  be 
obtained  from  National  Technical 
Information  Service  (NTIS)  (5285  Port 
Royal  Road,  Springfield,  VA  22151, 
Telephone  Number:  (703)  321-8543)  or 
the  EPA  contacts  designated  below. 
Public  comments  on  the  NPRM  and 
transcript  record  of  the  pretreatment 
public  meeting  are  available  for 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit, 

Room  2404  (Rear)  PM-213  (EPA  Library), 
401  M  Street.  S.W.,  Washington.  DC 
20460.  The  EPA  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

Agency  Contact 

For  general  and  technical 
information,  contact: 

John  W.  Lum  or  Teresa  Wright. 

Project  Officers 

Energy  and  Mining  Branch 
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Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 
Washington,  DC  20460 
(202)  425-4617 

For  information  concerning  the 
economic  impact  analysis,  contact: 
)effrey  Wasserman,  Project  Officer 
Energy  Policy  Division  (PM-221) 
Environmental  Protection  Agency 
Washington,  DC  20460 
(202)  755-^803 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Description  of  Office,  Procedures, 
Public  Information  (12  CFR  Part  4*); 
Supplemental  Application  Procedures 
(12  CFR  Part  5*);  Assessment  of  Fees; 
National  Banks;  District  of  Columbia 
Banks  (12  CFR  Part  8*);  Employee 
Stock  Option  and  Stock  Purchase 
Plans  (12  CFR  Part  13*);  Changes  in 
Capital  Structure  (12  CFR  Part  14*); 
Change  in  Bank  Control  (12  CFR  Part 
15*);  Federal  Branches  and  Agencies 
of  Foreign  Banks  (12  CFR  Part  28*); 
Policy  Statements  (41  FR  47964) 

Legal  Authority 

Authority  to  issue  regulations,  12 
U.S.C.  §  93a. 

Reason  for  Including  This  Entry 

The  Comptroller  of  the  Currency 
(OCC)  is  undertaking  a  comprehensive 
review  of  all  of  its  rules,  policies, 
procedures,  and  forms  governing 
application  for  charters,  branches, 
mergers,  changes  in  capital,  and  all 
other  structural  and  corporate  activities 
of  national  banks.  This  review  should: 

(1)  lower  costs  to  the  applicants,  the 
OCC  and  the  public; 

(2)  provide  a  better  understanding  of 
OCC  policies; 

(3)  modify  or  eliminate  OCC  rules, 
regulations,  policies,  procedures,  and 
forms  that  are  unnecessary  or  lead  to 
inefficiencies;  and 

(4)  remove  barriers  to  competition. 

Statement  of  Problem 

The  OCC  has  authority  over  the 
corporate  activities  of  the  approximately 
4,500  national  banks.  Each  of  those 
banks  may  file  various  applications  with 
the  OCC  at  any  time.  In  1979,  for 
example,  OCC  received  approximately 
87  charter  applications,  984  branch 
applications,  100  merger  applications, 
and  hundreds  of  additional  applications 
for  changes  in  capital  structure, 
relocations,  operating  subsidiaries,  title 


changes,  and  other  matters. 

OCC  rules,  policies,  procedures,  and 
forms  for  the  various  structural  and 
corporate  activities  of  national  banks 
have  not  been  substantially  reviewed  or 
revised  since  November  1976.  Since  that 
time,  the  banking  system  has 
experienced  substantial  changes  and 
many  new  laws  were  enacted  which 
may  have  altered  the  appropriateness  of 
existing  OCC  rules,  policies,  procedures, 
and  forms  covering  filings  for  various 
structural  and  corporate  activities. 

In  addition,  the  OCC  believes  that  its 
regulations  and  policies  governing  the 
procedures  it  uses  in  evaluating  those 
filings  should  be  periodically  reviewed, 
with  input  from  national  banks  and 
other  members  of  the  public.  The  OCC 
also  believes  that  the  corporate  filing 
process  should  not  create  unnecessary 
delays  and  costs.  Forms  and  processing 
procedures  should  not  require  the 
submission  or  review  of  unnecessary 
information  while  failing  to  elicit 
information  vital  to  an  appropriate 
decision. 

Accordingly,  the  OCC  has  started  a 
comprehensive  review  of  this  area  and 
has  labeled  this  review  the  Corporate 
Activities  Review  and  Evaluation 
(CARE)  Program. 

The  first  phase  of  the  CARE  Program 
has  been  completed.  Included  in  this 
phase  is  a  reorganization  and 
consolidation  of  all  rules,  policies, 
procedures,  and  forms  for  national  bank 
structural  and  corporate  activities, 
which  previously  were  located  in 
numerous  Parts  of  the  Code  of  Federal 
Regulations  and  other  documents,  into  a 
single  regulation — 12  CFR  ParfS.  This 
action  should  make  it  easier  for  all 
interested  parties  to  locate  and 
understand  present  requirements  plus 
enable  the  OCC  to  review  its  policies, 
the  need  for  additional  policies,  existing 
regulations,  and  methods,  and  to 
improve  its  decision  criteria  and  reduce 
inappropriate  burdens  on  applicants. 
Other  areas  covered  in  the  first  phase 
include: 

(1)  a  policy  statement  governing  OCC 
evaluation  of  applications  for  a  national 
bank  charter; 

(2)  a  policy  statement  governing 
public  disclosure  by  the  OCC  of  material 
filed  with  notices  of  change  in  control  of 
a  national  bank; 

(3)  final  rules  to  be  followed  by  OCC 
in  determining  whether  or  not  a  public 
hearing  should  be  held  in  connection 
with  an  application  for  any  corporate 
activity  (charter,  branches,  etc.);  and 


34068 


Federal  Register  /  Vol.  46.  No.  125  /  Tuesday.  June  30,  1981  /  Calendar  of  Federal  Regs. 


(4)  final  procedures  enabling  the  OCC 
to  treat  expeditiously  applications  for 
interim  banks. 

The  areas  that  are  being  or  will  be 
reviewed  include: 

(1)  policies  and  forms  to  be  used  by 
banks  applying  for  branches,  mergers, 
stock  options.  Federal  branches  and 
agencies,  conversions,  location  and  title 
changes,  changes  in  capital  structure, 
and  subordinated  debt; 

(2)  assessing  stock  appraisal  rights  of 
dissenting  shareholders  in  merger  type 
transactions;  and 

(3)  developing  procedures  to  be 
employed  by  the  OCC  in  processing 
applications. 

Alternatives  Under  Consideration 

Although  proposed  changes  will  be 
issued  for  comment  on  a  subject-by¬ 
subject  basis  (e.g.,  branches,  mergers, 
etc.),  the  major  alternatives  common  to 
each  involve  the  choice  between  current 
or  lesser  levels  of  government 
intervention  in  the  business  judgments 
of  national  banks.  OCC’s  intent  is  to 
eliminate  unnecessary  interference  in 
the  business  decisions  of  national 
banks.  For  example,  OCC  will  consider 
whether  national  banks  in  sound 
condition  desiring  to  branch  or  issue 
subordinated  debt  should  be  permitted 
to  do  so  with  lesser  filing  requirements 
and  lesser  review  procedures  than  a?e 
currently  in  effect. 

Summary  of  BeneHts 

Sectors  Affected:  The  national 

banking  industry:  customers  and 

shareholders  of  national  banks;  the 

general  public;  and  OCC. 

A  preliminary  investigation  of  these 
proposals  indicates  a  significant 
reduction  in  regulatory  burden  for  a 
substantial  number  of  small  banks. 

The  benefits  of  lesser  government 
intervention  could  include  enhanced 
competition  and  efficiency  in  thf  supply 
of  financial  services.  Experience  has 
shown  that  the  marketplace  norm^ly  is 
the  best  regulator  of  economic  activity 
and  that  competition  allows  the 
marketplace  to  function  and  promote  a 
sound  and  more  efficient  banking 
system  that  better  serves  customers.  In 
addition,  OCC  and  applicants'*  costs 
may  be  reduced  by  this  lesser  amount  of 
intervention.  Unnecessary  requirements 
should  be  eliminated,  speed  of 
processing  corporate  filings  increased, 
and  the  quality  of  OCC  and  banker 
decisions  enhanced. 

Because  OCC  will  continue  to  regulate 
the  national  banking  system  where 
some  intervention  is  necessary  to 
protect  the  public  interest,  the  revisions 
to  its  corporate  rules,  policies. 


procedures,  and  forms  will  ensure  that 
in  general,  banks  would  not  implement 
poor  decisions  to  the  detriment  of  the 
banks  themselves  and  their  customers, 
shareholders,  and  communities. 

Summary  of  Costs 

Sectors  Affected:  The  national 
banking  industry;  customers  and 
shareholders  of  national  banks;  and 
the  general  public. 

The  costs  of  lesser  government 
intervention  include  possible 
implementation  of  poor  business 
decisions  by  individual  banks  which 
could  increase  operating  costs  that 
would  be  passed  on  to  customers  and 
shareholders,  or  possible  increases  in 
the  number  of  individual  banks  exiting 
from  the  banking  system  through 
mergers  or  failures. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Each  of  the  50  States  has 
rules  governing  applications  for  State- 
chartered  banks.  Regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  are  included  in  12  CFR 
Parts  262,  263,  and  265.  Federal  Deposit 
Insurance  Corporation  regulations  are 
included  in  12  CFR  Parts  303,  304,  306, 
and  308. 

Active  Government  Collaboration 

OCC  will  send  proposals  it  issues  for 
comment  to  the  banking  authorities  for 
each  of  the  50  States  and  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  Federal  Deposit  Insurance 
Corporation. 

Timetable 

NPRM  (stock  appraisal  rights  of 
dissenting  shareholders) — 
September  30, 1981. 

NPRM  (policy  statements  on  OCC 
evaluation  of  applications  for 
branches,  changes  in  title, 
relocation,  and  OCC  evaluation  of 
employee  stock  option  plans) — June 
30, 1981. 

NPRM  (new  forms  for  charter 
applications) — ^June  30, 1981. 
Regulatory  Impact  Analysis — OCC 
will  not  prepare.  Our  initial 
investigation  indicates  that 
suggested  costs,  if  any,  to  affected 
parties  will  be  minor. 

Regulatory  Flexibility  Analysis — Not 
required. 

Public  Hearing — None  planned. 

Public  Comment  Period — We  have 
grouped  issues  under  review 
topically,  with  each  topic  cutting 
across  several  regulations,  and  each 
having  its  own  comment  period.  We 
expect  the  total  period  to  be 
September  1980  to  December  1981. 


Comments  may  be  sent  to 
Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  490 
L’Enfant  Plaza  East,  S.W., 
Washington,  DC  20219. 

Final  Rules — Since  we  are  reviewing  a 
number  of  issues,  several  rules  are 
involved.  We  project  publication  of 
final  rules  over  a  period  of  time, 
probably  December  1980  through 
December  1981. 

Available  Documents 

Policy  Statement — 41  FR  47964, 
November  1, 1976. 

Semiannual  Agenda — 46  FR  22112, 
April  15, 1981. 

NPRM^5  FR  68611,  Docket  No.  80- 

14,  October  15, 1980.  (Proposes 
amendments  to  OCC’s  rules  governing 
use  of  public  hearings  to  acquire 
additional  information  prior  to 
evaluating  applications  for  charters, 
branches,  mergers,  change  in  title  and 
location,  and  changes  in  capital.) 

NRPM— 45  FR  0861^,  Docket  No.  80- 

15,  October  15, 1980.  (Proposes 
amendments  to  OCC  rules  governing 
material  to  be  submitted  in  support  of  an 
application  to  charter  an  interim  bank.) 

Final  Rule — 45  FR  68586,  Docket  No. 
80-11,  October  15, 1980.  (Consolidates 
all  existing  OCC  rules,  policies, 
procedures,  and  forms  concerning  the 
review  and  processing  of  applications 
for  charters,  branches,  mergers,  changes 
in  title  and  location,  and  changes  in 
capital  into  a  single  regulation — 12  CFR 
Part  5.) 

Final  Rule — 45  FR  68603,  Docket  No. 
80-12,  October  15. 1980.  (Codifies  OCC 
chartering  policy  in  12  CFR  ParJ  5  and 
describes  the  analytical  framework  used 
by  the  OCC  to  determine  whether  a 
proposed  national  bank  is  likely  to  be 
operated  in  a  safe  and  sound  manner, 
possess  reasonable  prospects  for 
success,  and  can  be  expected  to  meet 
the  credit  needs  of  its  entire 
conununity.) 

Final  Rule — 45  FR  68607,  Docket  No. 

80- 13,  October  15, 1980.  (Specifies  the 
circumstances  under  which  the  OCC 
will  routinely  release  basic  information 
contained  in  notices  of  change  in  control 
required  by  12  CFR  Part  5.) 

Final  Rule — 46  FR  16656,  Docket  No. 

81- 6,  March  13, 1981.  (Adopts  new  fee 
structure  for  processing  applications.) 

Final  Rule — 46  FR  16659,  Docket  No. 
81-7,  March  13, 1981.  (Adopts  revised 
rules  governing  written  comments  and 
hearings  on  applications.) 

Final  Rule— 46  FR  16661,  Docket  No. 
81-8,  March  13, 1981.  (Adopts 
amendments  to  OCC  rules  governing  an 
application  to  charter  an  interim  bank.) 
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These  documents  are  available  for 
review  and  photocopying  in  the 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency,  490 
L’Enfant  Plaza  East,  S.W.,  Washington, 
DC  20219. 

Agency  Contact 

Darrell  W.  Dochow,  Deputy  Director 
Bank  Organization  and  Structure 
Division 

Office  of  the  Comptroller  of  the 
Currency 

490  L’Enfant  Plaza  East,  S.W. 
Washington,  DC  20219 
(202)  447-1184 


TREAS— OCC 

Lending  Limits  (12  CFR  7.1100*); 
Unimpaired  Surpius  Fund  (12  CFR 
7.7545*) 

Legal  Authority 

Authority  to  issue  regulations,  12 
U.S.C.  §  93a. 

Reason  for  Including  This  Entry 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  is  proposing  to  change 
the  definition  of  “capital,”  thereby 
affecting  the  activities  of  all  national 
banks.  State  and  local  governments,  and 
the  general  public. 

Statement  of  Problem 

The  OCC  charters,  examines, 
regulates,  and  supervises  national  (i.e., 
federally  chartered)  banks.  Maintaining 
adequate  capital  in  national  banks  is  an 
important  part  of  OCC’s  goal  to  assure  a 
safe  and  sound  national  banking  system. 
OCC  is  considering  changes  to  its  policy 
and  procedures  for  assessing  the 
adequacy  of  capital  of  individual  banks. 
In  connection  with  that  effort,  OCC  is 
reviewing  its  interpretive  rules  which 
define  capital  for  statutory  purposes. 

Various  statutes  limit  the  extent  of  a 
national  bank's  activities  based  on  the 
amount  of  its  capital.  These  activities 
include,  among  others,  holding 
investment  securities,  establishing 
branches,  borrowing,  lending  to  a  single 
entity  or  group  of  related  entities, 
lending  secured  by  real  estate,  and 
lending  to  affiliated  entities.  In  some 
cases,  the  limitation  is  on  the  aggregate 
extent  of  activity;  in  others,  the 
limitation  is  on  the  magnitude  of  the 
activity  as  it  relates  to  single  bank 
customers.  Adoption  of  OCC’s  proposal 
to  change  the  definition  of  capital  would 
affect  all  those  activities. 

Immediate  changes  in  the  interpretive 
rulings  which  define  capital  under  those 
statutes  would  have  instant  impact  on 
all  national  banks.  Those  changes  would 
also  have  an  impact  on  borrowers  from 


national  banks.  State  and  local 
governments  which  issue  securities, 
national  bank  shareholders,  and  other 
members  of  the  public. 

Capital  planning  is  an  integral 
element  in  the  management  of  every 
national  bank.  Assuring  adequate 
capital  in  national  banks  is  an  important 
element  of  bank  supervision.  Although 
maintaining  adequate  capital  in  the 
national  banking  system  is  a  continual 
task  of  the  OCC,  several  recent  factors 
present  in  the  financial  system  have 
increased  the  OCC’s  attention  to  the 
subject.  These  factors  include,  among 
others,  the  effects  on  bank  capital  of 
inflation-generated  growth  in  bank 
assets  and  liabilities. 

In  order  to  develop  and  implement  a 
consistent,  rational  capital  adequacy  * 
policy,  an  appropriate  definition  of 
capital  is  necessary.  The  present  OCC 
definition  includes  (for  most,  but  not  all 
purposes)  all  shareholders’  equity 
accounts,  subordinated  notes  and 
debentures  (long-term  debt  securities 
whose  holders’  rights  are  subordinated 
to  the  rights  of  depositors  and  other 
creditors),  and  50  percent  of  the  reserve 
for  possible  loan  losses  (a  contra-asset 
account  reflecting  expected  losses  in  the 
loan  portfolio).  That  definition  is 
inconsistent  with  definitions  used  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  by  the  Federal 
Deposit  Insurance  Corporation  in  their 
supervision  of  State-chartered  banks. 
The  other  Federal  bank  regulatory 
agencies  do  not  include  subordinated 
debt  in  their  definitions  of  capital.  While 
this  is  not  a  problem  from  our 
supervisory  point  of  view,  the 
inconsistency  could  be  creating  some 
problems  for  multibank  holding 
companies  with  both  State  and 
nationally  chartered  banks.  OCC  is 
working  with  those  agencies  to  develop 
a  consistent  definition  of  capital  and  a 
more  uniform  capital  adequacy  policy. 

In  light  of  recent  economic  conditions 
and  uncertainty  as  to  the  future,  OCC 
believes  that  a  revised,  consistent 
rational  capital  adequacy  policy  (based 
on  an  appropriate  definition  of  capital) 
is  necessary  at  this  time  to  supervise 
and  monitor  national  banks  properly 
and  to  assist  banks  in  their  own 
analyses  and  planning. 

Alternatives  Under  Consideration 

OCC  is  considering  alternatives  to  the 
statutory  definition  of  capital  and 
alternative  implementation  programs. 
One  alternative  is  to  make  no  change.  A 
disadvantage  of  that  approach  is  that  it 
would  inhibit  the  development  of  well 
conceived  capital  adequacy  policies. 
Implementation  costs  associated  with 
change  would,  of  course,  be  avoided. 


The  OCC  had  proposed  deleting  the 
reserve  for  possible  loan  losses  from  the 
statutory  definition  of  capital.  That 
contra-asset  account  reflects  the 
difference  between  the  face  amount  of 
all  loans  outstanding  on  the  books  of  the 
bank  and  the  amount  the  bank 
anticipates  will  be  repaid.  Deleting  the 
reserve  would  also  limit  capital  to  those 
accounts  representing  shareholder 
equity  which  are  available  to  absorb 
loan  losses,  thereby  granting  the  bank 
sufficient  time  for  earnings  to  recover 
while  sustaining  market  confidence.  The 
disadvantage  of  deleting  this  account 
from  the  definition  of  capital  is  that  it 
would  reduce  the  maximum  size  of 
certain  loans  and  investments  that  may 
presently  be  made  by  national  banks. 

The  OCC  also  had  proposed  deleting 
subordinated  notes  and  debentures  from 
the  definition  of  capital.  Although  those 
debt  instruments  reflect  some  of  the 
characteristics  of  capital  when  they 
have  distant  maturities,  they  must  be 
repaid,  interest  payments  are 
mandatory,  and  they  become 
increasingly  less  like  capital  instruments 
as  maturity  dates  approach.  The 
advantage  of  eliminating  subordinated 
debt  from  the  statutory  definition  is  that 
the  entire  capital  account  will  be 
available  to  absorb  unforeseen  losses 
which  may  be  experienced  by  an 
otherwise  sound  institution.  A 
disadvantage  of  elimination  is  a 
curtailment  of  various  bank  activities 
presently  subject  to  limitations  based  on 
bank  capital. 

In  order  to  avoid  disruptions  in  the  on¬ 
going  conduct  of  banking  operations,  the 
OCC  had  proposed  to  implement  any 
changes  over  time.  The  delayed  impact 
would  enable  banks  to  plan  adequately 
for  any  necessary  changes.  Another 
advantage  is  that  anticipated  growth  in 
other  components  of  capital  would 
minimize  the  reductions  in  banking 
activities  inherent  in  the  proposals.  As 
such,  it  is  proposed  that  the  reserve  for 
possible  loan  losses  be  eliminated  as  of 
December  31, 1981,  and  that 
subordinated  notes  and  debentures  be 
eliminated  at  maturity  or  December  31, 
1985,  whichever  occurs  first. 

The  OCC  considered  other 
implementation  options  including: 

(1)  eliminating  only  subordinated 
notes  and  debentures  with  short 
maturities; 

(2)  establishing  a  timetable  to  reduce, 
in  stages,  the  percentage  of  the  reserve 
and  subordinated  debt  which  may  be 
included  in  the  definition  (i.e.,  a  phase¬ 
out  over  time);  and 

(3)  allowing  outstanding  long-term 
subordinated  debt  to  be  included  until 
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its  maturity,  but  excluding  new  debt 
regardless  of  its  maturity. 

'  OCC  solicited  comments  on  specific 
questions  germane  to  the  proposal. 

These  include: 

(1)  what  terms,  e.g.,  length  to  maturity, 
or  mandatory  conversion  features  might 
qualify  subordinated  notes  and 
debentures  as  capital; 

(2)  what  other  forms  of  capital 
instruments  exhibit  sufficient 
characteristics  to  qualify  as  equity:  and 

(3)  whether  subordinated  notes  and 
debentures  issued  or  outstanding  at  any 
time  prior  to  December  31, 1985  should 
be  included. 

As  a  result  of  comments  received  on 
the  NPRM  of  July  24, 1980  (45  FR  49276), 
OCC  will  publish  a  new  NPRM  in  May 
1981. 

Changes  to  the  July  1980  redefinition 
of  impaired  surplus  which  we  may  make 
with  our  May  1981  reproposal  include: 

(Ij  inclusion  of  100  percent  of  the  loan 
loss  reserve  in  the  definition  of  surplus 
(compared  to  0  percent  in  the  July  1980 
proposal): 

(2)  continued  inclusion  of 
subordinated  debt  under  certain 
conditions  (minimum  initial  maturity 
and  subject  to  amortization  over  the 
final  5  years  to  maturity)  (compared  to 
total  elimination  of  subordinated  debt 
from  the  definition  under  the  July  1980 
proposal);  and 

(3)  inclusion  of  other  non-equity 
instruments  (e.g.,  limited  life  preferred 
stock)  for  statutory  and  adequacy 
purposes — this  change  was  not 
specifically  covered  in  our  July  1980 
proposal. 

Summary  of  Benefits 

Sectors  Affected:  The  national 

banking  industry;  customers  of 

national  banks;  the  general  public; 

and  OCC. 

Adequately  capitalized  banks  permit 
a  broad  range  of  banking  services  to  be 
offered  competitively  to  the  public. 
Improvements  in  capital  analysis  will 
have  nonquantifiable  benefits  for 
national  banks  and  their  customers  by 
improving  the  ability  of  bankers, 
regulators,  and  the  public  to  assess 
capital  adequacy  and  by  maintaining 
public  confidence.  The  consistency  in 
our  proposed  definition  of  capital  for 
both  statutory  and  adequacy  purposes 
will  simplify  matters  for  everyone. 
Related  OCC  decisions  to  be  made,  such 
as  the  need  for  OCC  review  of  bank 
plans  to  issue  debt  and  equity,  may 
reduce  burdens  on  applicants  and  OCC, 
and  are  expected  to  result  in  expanded 
abilities  in  national  banks  to  take 
advantage  of  market  opportunities  to 
issue  appropriate  securities.  The 
proposal  would  also  establish  a  more 


uniform  definition  of  capital,  for 
statutory  purposes,  among  the  Federal 
bank  regulatory  agencies  and  eliminate 
variable,  regulatory  treatment  of  banks 
in  more  or  less  similar  circumstances. 

Summary  of  Costs 

Sectors  Affected:  The  national 
banking  industry,  particularly  in  rural 
areas:  and  customers  of  national 
banks,  including  businesses  and  State 
and  local  governments. 

Any  reduction  in  capital,  as  defined, 
would  further  limit  a  variety  of  national 
bank  activities.  For  example,  current 
statutes  generally  permit  a  national 
bank  to  lend  to  an  individual  entity  no 
more  than  10  percent  of  its  defined 
oapital.  Similarly,  current  statutes 
generally  permit  a  national  bank  to 
invest  in  a  revenue  obligation  issued  by 
a  State  or  local  government  in  an 
amount  no  greater  than  10  percent  of  its 
defined  capital.  Reducing  the  amount  of 
defined  capital  will  decrease  the 
maximum  lending  and  investment  limits 
at  every  national  bank. 

OCC  has  performed  a  preliminary 
study  based  on  information  otherwise 
filed  by  national  banks  for  the  period 
ending  March  31, 1980,  indicating: 

(1)  that  999  of  the  country’s 
approximately  4,500  national  banks 
have  subordinated  debt  outstanding  in 
an  aggregate  amount  approximating  $3.3 
billion; 

(2)  that  many  of  those  banks  have 
equity  capital  to  asset  ratios  below  the 
average  level  for  banks  of  similar  size; 
and 

(3)  that  the  average  decrease  in 
maximum  lending  limits  for  those  banks, 
if  subordinated  debt  were  excluded  from 
the  definition  of  capital,  would  be  12.8 
percent.  Similarly,  the  average  reduction 
in  maximum  lending  limits  for  all 
national  banks,  should  the  reserve  for 
possible  loan  losses  be  excluded  from 
the  definition  of  capital,  would  be 
approximately  4.5  percent.  Our  data  on 
the  effect  of  the  July  1980  proposal  were 
for  national  banks  as  a  group  and  do  not 
distinguish  between  "large”  and  “small” 
banks.  However,  in  their  comments 
banks  from  both  groups  indicated  that 
the  proposal  would  reduce  their  lending 
limits  and  create  problems. 

That  analysis,  by  itself,  does  not, 
however,  indicate  whether  the  changed 
limits  would  affect  actual  bank 
performance.  For  example,  the 
preliminary  analysis  might  indicate  that 
a  specific  national  bank's  lending  limit 
to  a  single  borrower  would  be  decreased 
from  $100,000  to  $90,000  if  the  proposals 
were  adopted  without  a  delayed 
effective  date.  If  that  bank  has  not  made 
and  does  not  intend  to  make  loans  to  a 
single  borrower  in  excess  of  $70,000,  the 


changes  would  have  little  impact. 
Conversely,  if  that  bank  has  been 
making  loans  at  its  limit  and  its  present 
and  future  customers  were  likely  to  need 
loans  in  amounts  approaching  the 
bank’s  lending  limit,  the  effects  of  the 
changes  could  be  more  dramatic. 
However,  the  anticipated  growth  in 
other  components  of  capital  between  the 
date  of  adoption  of  the  changes  and  the 
delayed  effective  dates  as  proposed 
would  significantly  decrease  the 
likelihood  of  adverse  disruptive 
consequences.  Accordingly,  in  its 
NPRM,  OCC  specifically  requested  input 
on  the  extent  of  adverse  effects  the 
proposal  would  have.  Comments 
received  suggest  that  the  proposed 
changes  could  have  greater  adverse 
consequences  for  banks,  businesses, 
and  local  governments  in  rural  areas, 
compared  to  other  areas,  if  banks  in 
those  rural  areas  have  significant 
amounts  of  subordinated  debt 
outstanding.  Such  banks  have  access  to 
fewer  sources  of  equity  funds  and  would 
thus  find  it  difficulhto  keep  total  capital 
at  desired  levels  as  the  debt  portion  was 
phased  out. 

Related  Regulations  and  Actions 

Internal:  Section  303  of  the 
Comptroller’s  Handbook  for  National 
Bank  Examiners  describes  the  present 
capital  adequacy  analysis. 

External:  Eaoh  of  the  50  States  has 
capital  deHnitions  and  limitations  based 
on  capital  applicable  to  State-chartered 
banks. 

Active  Government  Collaboration 

OCC  has  been  working  with  the  Board 
of  Governors  of  the  Federal  Reserve 
System  and  the  Federal  Deposit 
Insurance  Corporation  to  develop  a 
uniform  capital  adequacy  policy  and 
definition  of  capital.  Meetings  among 
staff  are,  and  will  continue  to  be,  held 
frequently. 

Timetable 

NPRM — ^May  31, 1981.  OCC  received 
almost  800  comment  letters  in 
response  to  an  NPRM  of  July  24, 
1980  (45  FR  49276,  Docket  No.  80-6). 
The  wealth  of  information  provided 
in  those  letters  is  being  analyzed 
and  will  lead  to  the  publication  of  a 
new  NPRM. 

Public  Comment  Period — June  1  to 
August  31, 1981. 

Regulatory  Impact  Analysis — OCC 
will  not  prepare.  Our  initial 
investigation  indicated  costs  to 
affected  parties  will  be  negligible, 
with  the  possible  exception  of  rural 
banks. 

Regulatory  Flexibility  Analyses  are 
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not  required  for  interpretive  rulings. 
Public  Hearing — None  planned. 

Final  Rule — December  31, 1981. 

Final  Rule  Effective — To  be 
determined. 

Available  Documents 

NPRM--45  FR  49276,  Docket  No.  80-6, 
July  24, 1980. 

Semiannual  Agenda — 46  FR  22112, 
April  15, 1981. 

Comptroller’s  Handbook  for  National 
Bank  Examiners,  Section  3. 

Public  comments. 

These  documents  are  available  for 
review  and  photocopying  in  the 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency,  490 
L’Enfant  Plaza  East,  S.W.,  Washington, 
DC  20219. 

Agency  Contact 

Edmund  G.  Zito,  Chief  National  Bank 
Examiner 

Office  of  the  Comptroller  of  the 
Currency 

490  L’Enfant  Plaza  East,  S.W. 
Washington,  DC  20219 
(202)  447-1684 


TREAS-OCC 

Use  of  Data  Processing  Equipment 
and  Furnishing  of  Data  Processing 
Services  (12  CFR  7.3500*) 

Legal  Authority 

Authority  to  issue  regulations,  12  v 
U.S.C.  §  93a:  Corporate  Powers,  12 
U.S.C.  §  24. 

Reason  for  Including  This  Entry 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  includes  this  entry 
because  of  the  possible  significant 
impact  on  the  activities  of  all  national 
banks,  the  data  processing  industry,  and 
the  general  public. 

Statement  of  Problem 

The  OCC  regulates  and  supervises 
national  (i.e.,  federally-chartered)  banks. 
In  addition  to  certain  express  activities, 
the  National  Ba'hk  Act  (12  U.S.C.  §  24) 
authorizes  national  banks  to  exercise 
“all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of 
banking.” 

OCC  Interpretive  Ruling  7.3500,  last 
revised  in  1974,  attempts  to  define  by 
generic  description  and  by  example  the 
data  processing  services  which  a 
national  bank  may  lawfully  provide  for 
itself  and  others  pursuant  to  12  U.S.C. 

§  24.  That  ruling  currently  permits 
national  banks  to  perform  all  data 
processing  services  directly  or 
incidentally  related  to  the  business  of 
banking.  As  examples  under  the  existing 


ruling,  a  national  bank  may  collect, 
transcribe,  process,  analyze,  and  store, 
for  itself  and  others,  banking,  flnancial, 
or  related  economic  data,  as  part  of  its 
banking  business.  Additionally,  the 
ruling  notes  that  a  national  bank, 
incidental  to  its  banking  business,  may 
market  excess  time  on  data  processing 
equipment  and  sell  the  by-products  of 
data  processing  activity  under  certain 
defined  circumstances.  Finally,  the 
ruling  emphasizes  the  Federal 
prohibitions  found  in  12  U.S.C.  §  1971 
against  national  banks  tying  other 
banking  services  to  customer  use  of  data 
processing  facilities. 

Since  Interpretive  Ruling  7.3500  was 
last  revised  in  1974,  there  have  been 
rapid  and  profound  advances  in  both 
data  processing  technology  and  the 
application  of  that  technology  to  the 
financial  industry.  Morever,  experience 
with  the  application  and  interpretation 
of  the  Interpretive  Ruling  indicates  that 
a  more  precise  delineation  of 
permissible  data  processing  activities  by 
national  banks  may  be  needed. 
Accordingly,  the  OCC  is  considering 
whether  the  existing  ruling 
accommodates  technological  advances 
and  provides  adequate  guidance,  or 
whether  the  ruling  should  be  revised 
and,  if  so,  how. 

To  this  end,  the  OCC  issued  an 
ANPRM  (45  FR  40613,  June  16, 1980) 
inquiring  into  a  wide  range  of  subjects. 
We  solicited  comments  on  the  types  of 
electronic  data  processing  services 
(EDP)  offered  by  banks;  the  advantages 
and  disadvantages  of  banks  as 
providers  of  data  processing;  the  extent 
to  which  the  sale  of  EDP  services, 
software,  and  excess  time  is  necessary 
or  beneficial  to  acquisition  and 
maintenance  of  an  adequate  EDP 
capacity  by  banks;  and  foreseeable  new 
applications  of  EDP  technology. 

Alternatives  Under  Consideration 

The  OCC  has  defined  the  following 
alternatives,  described  more  fully  in  the 
ANPRM: 

(A)  OCC  could  retain  the  ruling  as 
now  written.  This  alternative  would 
avoid  new  confusion  for  those  who  have 
accustomed  themselves  to  working  with 
the  ruling,  but  it  would  not  address 
ambiguities  which  may  currently  exist; 

(B)  OCC  could  revise  the  ruling  to 
include  a  new  generic  description  of 
permissible  data  processing  activities. 
This  alternative  would  establish  a 
clearer  framework  for  data  processing 
activities  in  which  national  banks  are 
legally  entitled  to  engage,  but  it  could 
soon  become  outdated  in  failing  to 
reflect  future  technological  change; 

(C)  OCC  could  revise  the  ruling  to 
adopt  standards  similar  to  those 


articulated  in  the  present  regulation  and 
the  interpretive  ruling  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  concerning  data  processing 
services  provided  by  bank  holding 
companies.  This  alternative  would 
provide  a  measure  of  consistency  to  a 
system  in  which  banks  and  bank 
holding  companies  are  closely  allied,  but 
it  might  inhibit  innovation  and 
improvement  as  the  two  perform  their 
distinct  financial  roles; 

(D)  OCC  could  retain  its  current  ruling 
and  provide  supplemental  aids  such  as  a 
listing  of  speciRc  activities  found  to  be 
permissible  under  the  ruling.  This 
alternative  would  remove  uncertainty 
surrounding  the  existing  ruling,  but  it 
might  be  interpreted  as  restricting  data 
processing  activities  which  arguably  fall 
within  the  purview  of  the  statute;  and 

(E)  OCC  is  also  considering  the 
promulgation  of  a  formal  regulation  as 
an  alternative,  or  in  addition  to,  an 
interpretive  ruling.  This  alternative 
would  convert  what  is  now  an  opinion 
into  a  formal  directive  to  national 
banks,  adding  greater  certainty  to  the 
permissible  limits  of  data  processing 
activities,  but  relinquishing  the 
flexibility  needed  to  reflect  changes  in 
banking  and  technology. 

Summary  of  Benefits 

Sectors  Affected:  The  national 

banking  industry;  the  data  processing 

industry:  customers  of  national  banks; 

the  general  public;  and  OCC. 

Until  both  the  form  and  substance  of 
any  revision  in  the  interpretive  ruling 
are  known,  it  is  impossible  to  predict  the 
benefits  expected  from  such  a  revision. 
Nevertheless,  a  more  specific 
interpretive  ruling  would  provide 
additional  guidance  concerning  the 
nature  of  data  processing  services  which 
may  lawfully  be  offered  by  national 
banks.  By  identifying  those  data 
processing  services  that  are  incidental 
to  the  business  of  banking,  the  OCC 
could  eliminate  confusion  regarding  the 
application  of  the  existing  ruling  to 
specific  services,  which  would  benefit 
both  the  national  banking  and  data 
processing  industries.  Greater  certainty 
about  national  bank  data  processing 
activities  would  result  in  fewer  court 
challenges  for  the  OCC  and  would 
reduce  its  need  to  issue  a  multiplicity  of 
individual  interpretive  letters. 

Customers  also  would  benefit  from  the 
reduced  risk  to  their  banks  of  engaging 
in  data  processing  activities  which  are 
expressly  permissible  and  which  might 
otherwise  invite  costly  litigation  or 
worrisome  supervisory  actions.  Finally, 
such  a  revision  would  benefit  the  public 
because  it  would  provide  greater 
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certainty  to  banks  which  may  be 
deterred  from  offering  the  public 
financially  related  data  processing 
services  because  of  the  legal  questions 
raised  under  the  existing  ruling. 

Summary  of  Costs 

Sectors  Affected:  The  national 
banking  industry:  the  data  processing 
industry:  customers  of  national  banks: 
the  general  public:  and  OCC. 

Until  both  the  form  and  substance  of 
any  revision  are  known,  it  is  impossible 
to  predict  the  costs  expected  from  such 
a  revision.  Nevertheless,  specific 
guidelines  in  the  area  of  electronic  data 
processing  technology  might  unduly 
limit  the  flexibility  needed  by  banks  to 
accommodate  technological  change. 

Also,  such  guidelines  could  become 
rapidly  outdated,  requiring  continual 
modification  by  the  OCC.  Thus,  a  less 
flexible  interpretive  ruling  might  retard 
the  development  and  financial 
application  of  data  processing 
technology  by  national  banks.  Such  an 
impediment  would  adversely  affect  the 
data  processing  industry  and  the  general 
public  which  would  otherwise  benefit 
from  such  innovations. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  The  present  regulation  and 
interpretive  ruling  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  concerning  data  processing 
services  provided  by  bank  holding 
companies  appears  at  12  CFR  225.4(a)(8) 
and  12  CFR  115.123(e),  respectively. 

Active  Government  Collaboration 
None  at  present. 

Timetable 

NPRM— June  30, 1981. 

Regulatory  Impact  Analysis — We  will 
determine  if  one  is  required  after 
reviewing  the  public  comments  and 
determining  the  precise  content  of 
the  NPRM. 

Regulatory  Flexibility  Analyses  are 
not  required  for  interpretive  rulings. 
Public  Hearing — None  planned. 

Public  Comment  Period — June  30, 1981 
to  August  31, 1981.  Comments  may 
be  sent  to  Communications 
Division,  Office  of  the  Comptroller 
of  the  Currency,  490  L’Enfant  Plaza 
East,  S.W.,  Washington,  DC  20219. 
Final  Rule — October  31, 1981. 

Final  Rule  Effective — October  31, 

1981. 

Available  Documents 

Interpretive  Ruling  12  CFR  7.3500. 
ANPRM— 45  FR  40613,  Docket  No.  80- 
1,  June  16. 1980. 


Semiannual  Agenda— 46  FR  22112, 
April  15, 1981. 

Public  comments. 

These  documents  are  available  for 
review  and  photocopying  in  the 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency,  490 
L’Enfant  Plaza  East,  S.W.,  Washington, 
DC  20219. 

Agency  Contact 

Sharon  Miyasato  or  David  Ansell, 
Attorneys 

Legal  Advisory  Services  Division 
Office  of  the  Comptroller  of  the 
Currency 

490  L’Enfant  Plaza  East,  S.W. 
Washington,  DC  20219 
(202)  447-1880 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Group  Purchasing  Activities  of  Federai 
Credit  Unions  (12  CFR  721.1*  and 
721.2*) 

Legal  Authority 

Federal  Credit  Union  Act,  12  U.S.C. 

§  §  1752(1),  1757(15),  and  1766(a). 

Reason  for  Including  This  Entry 

The  National  Credit  Union 
Administration  (NCUA)  includes  this 
entry  because  we  have  recently 
discovered  that  there  may  have  been  a 
number  of  abuses  of  the  authority  now 
exercised  by  Federal  credit  unions 
under  the  present  regulations.  Such 
abuses  may  be  due  in  part  to  a  lack  of 
clarity  in  the  present  regulations.  Our 
proposed  rule  will  also  affect  the  way 
insurance  companies  and  consumer 
product  and  service  vendors  market 
their  goods  and  services. 

Statement  of  Problem 

Federal  credit  unions  are  financial 
cooperative  associations,  chartered  by 
the  Federal  Government  for  the  f  urpose 
of  promoting  thrift  among  their  members 
and  making  loans  to  their  members.  The 
members  of  Federal  credit  unions  must 
have  a  common  bond  of  occupation 
(such  as  employees  in  the  same  factory) 
or  association  (such  as  members  of  a 
local  fraternal  lodge)  or  must  be  wittiin 
a  well-defined  neighborhood, 
community,  or  rural  district. 

In  addition  to  specific  enumerated 
powers  (such  as  paying  dividends  on 
members'  share  (savings)  accounts  and 
granting  loans),  a  Federal  credit  union 
can,  according  to  the  Federal  Credit 
Union  Act,“exercise  such  incidental 
powers  as  shall  be  necessary  and 
requisite  to  enable  it  to  carry  on 
effectively  the  business  for  which  it  has 
been  incorporated”  (12  U.S.C. 


§  1757(15)).  NCUA  interprets  "incidental 
powers”  authority  in  light  of  the  Federal 
Credit  Union  Act  definition  of  a  Federal 
credit  union:  “.  .  .  .  a  cooperative 
association  organized  ....  for  the 
purpose  of  promoting  thrift  among  its 
members  and  creating  a  source  of  credit 
for  provident  and  productive  purposes” 
(12  U.S.C.  §  1752(1)).  In  1972,  NCUA 
issued  12  CFR  721.1,  which  permits 
Federal  credit  unions  to  facilitate  their 
members’  voluntary  purchase  of 
insurance,  incidental  to  the  promotion  of 
thrift  or  to  the  borrowing  of  money. 
NCUA  limited  credit  unions  to 
facilitating  their  members’  voluntary 
purchase  of  group  disability  coverage 
related  to  loan  obligations,  and  group 
insurance  related  to  share  (savings) 
accounts,  life  savings  and  loan 
protection  insurance,  and  group,  fire, 
theft,  automobile,  life,  and  disability 
insurance.  Finally,  NCUA  decided, 
pursuant  to  12  CFR  721.2,  that  Federal 
credit  unions  could  promote  thrift  among 
their  members  by  informing  their 
members  of  the  availability  of  group 
purchasing  plans  for  goods  and  services 
other  than  insurance. 

NCUA  placed  certain  limitations  on 
Federal  credit  unions  to  make  sure  that 
Federal  credit  unions  maintained  their 
identity  as  financial  cooperatives. 
Federal  credit  unions  can  inform  their 
members  as  to  the  availability  of 
insurance  or  group  purchasing  plans,  but 
cannot  endorse  the  insurance  or  the 
purchasing  plan.  In  order  to  maintain  the 
privacy  of  their  members.  Federal  credit 
unions  are  prohibited  by  NCUA  from 
making  mailing  lists  available  to  the 
insurance  company  or  vendor.  Federal 
credit  unions  are  not  permitted  to  act  as 
an  agent  for  an  insurance  company. 
When  making  credit-related  insurance 
available  to  its  members.  Federal  credit 
unions  must  inform  borrowers  that  they 
may  purchase  coverage  from  another 
insurance  company.  Finally,  Federal 
credit  unions  are  permitted  to  accept 
reimbursement  from  the  insurance 
company  or  vendor,  but  only  for  actual 
costs  of  administrative  tasks  performed 
by  the  credit  union. 

A  recent  study  conducted  by  NCUA 
indicates  that  a  number  of  instances 
exist  of  possible  abuse  of  this 
“incidental  authority.”  For  example,  in 
some  cases,  credit  unions  offer  types  of 
insurance,  such  as  cancer  insurance, 
which  many  studies  show  to  be  of 
dubious  value  to  consumers.  Credit 
unions  apparently  have  provided,  in 
some  cases,  mailing  lists  of  their 
members  to  insurance  companies  and 
other  vendors.  These  vendors  use  the 
lists  for  purposes  not  intended  by  the 
credit  union.  Eighteen  of  seventy  credit 


Federal  Register  /  Vol.  46,  No.  125  /  Tuesday.  June  30, 1981  /  Calendar  of  Federal  Regs. 


34073 


unions  surveyed  had  violated  the 
prohibition  against  providing  mailing 
lists  to  vendors.  Some  credit  unions 
enter  into  agreements  with  insurance 
companies  or  other  vendors  that 
indicate  that  the  credit  union  is,  in 
effect,  serving  as  an  insurance  agent  by 
filing  applications  and  processing 
claims.  A  number  of  credit  unions 
surveyed  by  NCUA  are  lax  in  making  it 
clear  to  their  members  the  loan-related 
insurance  offered  through  the  credit 
union  is  voluntary  and  that  members 
may  obtain  such  insurance  from  other 
sources.  Finally,  many  credit  unions 
receive  compensation  not  attributable  to 
their  costs  in  providing  informational 
material  (such  as  brochures]  and 
performing  paperwork-related  tasks. 
Instead,  insurance  companies 
compensate  the  credit  imion  based  on  a 
percentage  of  the  dollar  amount  of  the 
insurance  purchased  by  the  credit 
union’s  members. 

NCUA  has  decided  to  act  on  this 
problem  at  this  time  for  a  number  of 
reasons.  First,  an  NCUA  study  has 
indicated  that  credit  imions  are  involved 
in  the  sale  of  a  type  of  insurance  which 
may  be  of  dubious  value  to  their 
consumer  members.  Second,  random 
examinations  by  NCUA  have  indicated 
a  number  of  apparent  violations  of  the 
existing  regulations,  some  possibly  due 
to  a  lack  of  a  clear  understanding  of  the 
requirements  of  the  regulations.  Finally, 
NCUA  is  reviewing  all  its  existing 
regulations  as  required  by  §  804  of  P.L. 
96-221,  the  Financial  Regulation 
SimpliHcation  Act  of  1980.  NCUA  is 
required  to  review  its  existing 
regulations  periodically. 

If  we  take  no  action  at  this  time,  the 
abuses  noted  above  may  continue,  and 
perhaps  worsen.  Federal  credit  unions 
may  rely  more  heavily  on  the  income 
derived  from  their  participation  in  these 
sales  programs,  although  compensation 
above  their  actual  costs  is  a  violation  of 
present  regulations.  This,  in  turn,  may 
lead  to  credit  union  involvement  in  other 
commercial  ventures  totally  unrelated  to 
their  identities  as  financial  cooperatives. 
This  may  violate  the  Federal  Credit 
Union  Act.  Lastly,  credit  unions  may 
continue  to  be  involved  in  the  sale  of 
insurance  or  products  and  services 
which  may  be  of  dubious  value  to  their 
members.  Credit  union  members  rely  on 
their  credit  unions  for  advice.  If  credit 
unions  offer  insurance  or  products  that 
are  not  worthwhile,  this  may  endanger 
member  loyalty. 

Alternatives  Under  Consideration 

NCUA  considered  a  number  of 
alternatives  and  issued  an  NPRM  (46  FR 
22003,  April  15, 1981]  similar  to 
Alternative  (A]. 


(A]  We  proposed,  in  our  NPRM,  to 
revise  the  existing  regulations  to  require 
credit  unions  to  consider  the  programs 
more  carefully,  to  permit  mailing  lists  to 
be  made  available  to  insurance 
companies  and  other  vendors  if  credit 
union  members  agree,  and  to  prohibit 
compensation  of  the  credit  union,  except 
reimbursement  for  certain 
administrative  costs.  Insurance 
companies  and  other  vendors  would 
have  access  to  the  credit  union’s  mailing 
list  only  if  the  credit  union  has  endorsed 
the  insurance  or  group  purchasing  plan 
and  each  member  listed  consents.  This 
alternative  would  eliminate  the  problem 
of  compensation  in  excess  of  costs  by 
prohibiting  compensation.  It  would  also 
ensure  closer  examination  of  products 
and  services  by  credit  unions  because 
this  alternative  would  require  that  a 
credit  union  provide  a  written 
justification  of  the  decisions  to 
participate  in  a  group  program.  The 
advantage  of  this  alternative  would  be 
that  credit  unions  can  continue  to  offer  a 
variety  of  group  plans,  while  the 
innovative  regulatory  technique  of 
economic  disincentives  would 
discourage  participation  in  programs 
that  are  not  especially  valuable  to  the 
credit  union  members.  Another 
advantage  of  this  alternative  would  be 
that  credit  union  members  could  protect 
their  privacy  by  refusing  to  consent  to 
being  included  on  a  mailing  list  made 
available  to  an  insurance  or  group 
purchasing  plan.  In  addition,  by 
prohibiting  compensation,  this  ' 
alternative  would  eliminate  the  possible 
conflict  of  interest  between  increasing 
income  for  the  credit  union  versus 
providing  credit  union  members  with 
information  on  valuable  services.  The 
disadvantages  are  that  investigations  by 
credit  unions  of  proposed  plans  may 
cost  additional  time  and  money. 

Another  risk  is  that  the  credit  union  may 
place  greater  emphasis  on  considering 
its  own  costs  than  on  the  quality  of  the 
plan  to  be  offered  to  its  members. 
Mailing  list  abuse  may  continue. 

(B]  We  considered  making  no  change 
to  the  existing  regulations,  12  CFR  721.1 
and  721.2,  but  issuing  an  “Interpretive 
Ruling  and  Policy  Statement"  (IRPS]  to 
clarify  ambiguities  in  the  regulation. 

This  may  have  solved  the  problem  by 
placing  credit  imions  on  notice  of 
NCUA’s  position  and  of  our  intent  to 
take  administrative  action  against 
violators.  This  alternative  had  the 
advantages  of  clarifying  ambiguities, 
permitting  credit  unions  to  seek 
compliance  with  existing  regulations, 
and  continuing  to  permit  credit  unions  to 
offer  a  wide  range  of  group  purchasing 
activities.  The  disadvantages  were  that 


the  clarification  and  warning  of  possible 
enforcement  action  may  not  have 
prevented  all  continued  violations. 
Investigation  and  prosecution  of 
violations  could  tax  NCUA's  resources 
heavily.  Lastly,  this  alternative  would 
not  have  offered  assurance  that  credit 
unions  would  give  their  members 
adequate  information  about  the  plans 
offered  through  their  credit  union. 

(C]  We  could  have,  by  revising  the 
regulation,  permitted  only  group 
purchasing  activities  related  to 
insurance  and  directly  related  to  loans 
or  savings,  and  prohibited 
reimbursement  of  expenses  by  vendors. 
This  alternative  could  have  solved  the 
problem  of  whether  Federal  credit 
unions  can  act  as  economic 
cooperatives  by  limiting  their  group 
purchasing  activities  to  those  related 
directly  to  financial  services.  It  would 
have  eliminated  the  need  for  the  use  of 
mailing  lists  because  credit  unions  could 
have  given  the  information  to  a 
prospective  borrower  or  saver  when  the 
loan  was  made  or  the  account  was 
opened.  This  alternative  would  have 
eliminated  the  problem  of  calculating 
costs  for  determining  the  amount  of 
reimbursement  for  administrative  tasks 
performed  by  the  credit  union.  Other 
advantages  of  this  alternative  would 
have  been  the  elimination  of  certain 
types  of  insurance  which  are  of  dubious 
value  and  the  elimination  of  mailing  list 
violations,  because  information  would 
have  been  provided  directly  to  the 
borrower  only  at  the  time  of  the  loan 
application.  One  disadvantage  would 
have  been  increased  costs  to  credit 
unions  because  this  alternative  would 
have  prohibited  reimbursement.  Another 
disadvantage  would  have  been  that  the 
credit  unions  could  choose  the  insurance 
plan  that  was  least  costly  to  the  credit 
union  although  the  plan  may  not  have 
been  the  most  beneficial  to  its  members. 
Group  purchasing  plans  for  products  or 
services  other  than  insurance  would 
have  been  prohibited  and  thus  the  types 
of  services  that  credit  union  members 
could  receive  would  have  been  limited. 

(D]  We  could  have  permitted  the 
credit  union  community  to  attempt  self¬ 
regulation.  This  could  have  solved  the 
problem  by  allowing  a  committee  of 
representatives  of  credit  unions,  credit 
union  members,  insurance  companies, 
and  vendors  to  develop  guidelines  to 
prevent  the  identiHed  abuses.  This 
committee  would  have  been  necessary 
to  ensure  that  there  was  a  broad  base  of 
interests  represented  in  the  formulation 
of  voluntary  standards.  The  advantages 
of  this  approach  would  have  been  the 
use  of  voluntary  standards,  in  lieu  of 
binding  regulations,  through  increased 
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industry  cooperation.  The  disadvantages 
would  have  been  the  administrative 
problems  involved  in  coordinating  an 
industry  committee  to  develop 
guidelines.  NCUA  is  uncertain  of  the 
effectiveness  of  any  voluntary 
guidelines.  Finally,  there  may  have 
arisen  an  appearance  of  an  abdication 
of  NCUA  responsibility. 

(E)  We  could  have,  by  revising  the 
regulations,  banned  all  group  purchasing 
plans  except  those  purchased  by  the 
credit  union  for  all  qualiHed  members. 
This  alternative  could  have  solved  the 
problem  by  placing  the  economic  risk  of 
involvement  in  group  purchasing  plans 
on  the  credit  union  directly.  The 
advantages  of  this  approach  were  that  it 
would  have  given  the  credit  union  the 
incentive  to  obtain  the  best  covv^rage  for 
the  least  cost  because  it  would  have 
derived  the  primary  benefit  (for 
example,  the  credit  union  would  receive 
payments  on  loans  covered  by  loan 
protection  insurance  that  might 
otherwise  go  into  default]  and  borne 
premium  cost.  This  alternative  would 
have  allowed  the  credit  union  to  receive 
commissions  from  the  sales  of  its  group 
insurance  from  the  vendor  (which  the 
credit  union  could  have  used  to  reduce 
its  own  premiums).  Credit  union 
members  still  would  have  obtained  the 
advantages  of  group  purchasing.  The 
disadvantages  were  that  members  who 
may  not  want  to  obtain  these  services 
would  bear  part  of  the  costs  to  the  credit 
union,  because  all  members  might 
receive  lower  dividends,  higher  interest 
rates  on  loans,  or  reduced  services.  The 
credit  union’s  investment  may  act  as  a 
disincentive  for  advising  members  that 
they  may  obtain  these  services 
elsewhere.  If  certain  types  of  insurance 
were  extended  to  members  already 
covered  under  their  own  personal 
insurance  plans,  these  members  may 
have  received  no  additional  benefit  if 
the  insurance  plan  prohibited  the 
insured  from  collecting. twice  on  the 
same  loss.  Finally,  this  alternative 
would  have  eliminated  a  wide  range  of 
group  purchasing  activities,  because  the 
credit  union  could  not  afford  the  initial 
cost  or  the  economic  risk. 

Summary  of  Benefits 

Sectors  Affected:  Federal  credit 
unions  and  their  members;  insurance 
industry;  and  wholesale  and  retail 
trade  of  consumer  products. 

Our  proposed  rule  would  have  the 
benefit  of  protecting  credit  union 
members’  privacy  by  prohibiting  the 
distribution  of  mailing  lists  to  insurance 
companies  or  vendors  without  the 
consent  of  the  members  included  in  the 
list.  While  continuing  to  allow  credit 


unions  to  offer  a  wide  range  of  group 
purchasing  plans,  this  approach  may 
have  the  advantage  of  eliminating  less 
valuable  plans  because  the  credit  union 
would  more  carefully  select  the  group 
purchasing  plan.  The  credit  union 
would,  therefore,  no  longer  face  the 
conflict  of  interest  between  choosing  a 
plan  that  compensates  the  credit  union 
or  choosing  a  plan  best  suited  for  its 
members. 

Summary  of  Costs 

Sectors  Affected:  Federal  credit 
unions  and  members;  insurance 
industry;  and  wholesale  and  retail 
trade  of  consumer  products. 

Our  proposed  rule  may  increase  costs 
to  the  Federal  credit  union.  This,  in  turn, 
may  harm  consumers  because  credit 
unions  may  be  reimbursed  for  their 
costs  by  the  group  plan,  which  may  pass 
these  costs  on  to  the  consumers.  Also, 
by  permitting  credit  unions  to  distribute 
mailing  lists  only  with  the  consent  of  the 
members  included  in  the  list,  this 
proposal  places  the  burden  of  obtaining 
consent  on  the  credit  union. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

Timetable 

Public  Comment  Period — Comments 
due  on  or  before  June  1, 1981. 

Public  Hearing — Not  anticipated. 

Final  Rule— July  1. 1981. 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Memorandum  from  Office  of  Policy 
Analysis  to  NCUA  Board,  dated  June  5, 
1980,  "Evaluation  of  Federal  Credit 
Union  Group  Purchase  Plans.” 

Abt  Associates,  Inc.,  “Cancer 
Insurance  Costs  and  Benefits:  A  Study 
for  the  Board  of  the  National  Credit 
Union  Administration,”  May  1980. 

ANPRM — 45  FR  84811,  December  23, 
1980. 

“Preliminary  Review  Memorandum 
for  Evaluating  Alternative  Approaches 
to  a  Proposed  Rule  for  Federal  Credit 
Union  Insurance  and  Group  Purchasing 
Activities,”  March  26, 1981. 

Memorandum  from  Offices  of  Policy 
Analysis,  Consumer  Affairs, 
Examination  and  Insurance  and  General 
Counsel,  to  NCUA  Board,  dated  March 
20, 1981,  “Review  of  Regulation  721: 
Federal  Credit  Union  Insurance  and 
Group  Purchasing  Activities.” 

NPRM— 46  FR  22003,  April  15, 1981. 


The  above  documents  are  available 
for  review  in  the  Office  of  General 
Counsel,  National  Credit  Union 
Administration,  1776  G  Street,  N.W., 
Washington,  DC  20456. 

Agency  Contact 

Daniel  Gordon,  Senior  Financial 
Economist 

Office  of  Policy  Analysis 
National  Credit  Union  Administration 
1776  G  Street,  N.W. 

Washington,  DC  20456 
(202) 357-1090 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Large  Trader  Reporting  to  Exchanges 
and  Reporting  Open  Positions  (17  CFR 
Parts  15*,  16*.  17*.  18*.  and  21*) 

Legal  Authority 

Commodity  Exchange  Act,  §§  4g,  4i, 
5(d),  and  8a(5),  7  U.S.C.  §§  6g,  6i,  7(d), 
and  12a(5). 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission  (CFTC)  thinks  these  rules 
are  important  because  they  would  shift 
primary  responsibility  for  the  collection 
of  key  market  surveillance  data  from  the 
Commission  itself  to  the  commodity 
exchanges.  If  we  adopt  these  rules,  the 
exchanges  will  be  better  equipped  to 
prevent  price  manipulations,  cornering 
of  commodities,  and  other  market 
disturbances,  and  the  Commission  will 
be  able  to  act  more  in  an  oversight  role 
and  less  as  primary  regulator.  This  will 
set  an  important  precedent. 

Statement  of  Problem 

The  Commission  and  the  commodity 
exchanges  both  have  obligations  under 
the  Commodity  Exchange  Act  to  prevent 
price  manipulation,  corners,  and  other 
disruptions  in  the  futures  markets.  In 
order  to  detect  market  disruptions,  the 
Commission  and  the  exchanges  both 
conduct  market  surveillance  activities. 
The  Commission  operates  an  extensive 
large  trader  reporting  system  through 
which  it  collects  information  about 
traders  who  control  significant  futures 
positions  from  commodity  exchanges, 
futures  commission  merchants  (FCMs), 
foreign  brokers  who  carry  futures 
accounts,  and  individual  traders.  The 
various  exchanges  employ  widely 
differing  maricet  surveillance  practices 
and,  according  to  a  recent  staff  review, 
in  some  cases  apparently  collect  little 
data  on  individual  traders’  positions  for 
routine  use  in  their  surveillance  efforts. 

As  a  result  of  the  overlapping 
responsibility  of  the  Commission  and 
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the  exchanges  described  above,  some 
duplication  of  effort  exists.  Additionally, 
since  large  trader  data,  which  the 
Commission  considers  essential  to 
preventing  and  detecting  price 
manipulations  and  other  market 
disturbances,  are  generally  not  equally 
available  to  the  exchanges  and  the 
Commission,  it  may  be  difOcult  for  the 
exchanges  to  fully  discharge  their 
market  surveillance  obligations.  If  the 
Commission  does  not  act,  these 
problems  are  unlikely  to  be  resolved.  In 
order  to  reduce  duplication  of  effort  and 
to  enable  the  exchanges  to  discharge 
their  self-regulatory  responsibilities,  the 
Commission  is  considering  a  general 
proposal  that  would  require  exchanges 
to  collect,  process,  and  forward  to  the 
Commission  in  machine  readable  form 
information  similar  to  that  which  the  i 
Commission  currently  collects  under 
existing  regulations  from  FCMs  and 
brokers.  If  adopted,  this  rulemaking 
approach  would  improve  the  market 
surveillance  capability  of  the  exchanges 
and  thus  enable  the  Commission  to 
move  toward  an  oversight,  rather  than 
regulatory  role. 

Alternatives  Under  Consideration 

As  described  above,  the  Commission 
is  considering  whether,  as  self- 
regulatory  entities,  commodities 
exchanges  should  be  primarily 
responsible  for  collecting  and  processing 
large  trader  data.  It  has  requested  public 
comments  on  this  question  and  will 
determine,  after  studying  those 
comments,  whether  to  publish  specific 
rulemaking  proposals  to  implement  this 
approach. 

Shifting  primary  responsibility  for  this 
activity  to  the  exchanges  would  have 
several  advantages.  It  would  provide  the 
exchanges  with  the  information  that  is 
essential  to  maintaining  an  effective 
exchange  market  surveillance  program; 
it  would  transfer  significant 
responsibility  from  government  to  the 
private  sector;  it  would  reduce  some 
duplicative  reporting  burdens  now 
imposed  on  the  FCM  community;  and  it 
would  transfer  a  substantial  portion  of 
the  cost  of  market  surveillance  to 
entities  that  are  the  direct  beneficiaries 
of  effective  self-regulation — namely  the 
exchanges,  their  members,  and  their 
customers.  This  innovative  compliance 
reform  would  reduce  government  costs 
as  well.  The  most  significant 
disadvantage  to  this  approach  is  that, 
absent  coordination  by  the  exchanges,  a 
reduction  in  reporting  burdens  may  not 
be  achieved. 

Alternatively,  the  Commission  is 
considering  whether  it  would  be  feasible 
for  the  exchanges  or  a  newly  created 
self-regulatory  organization  to  maintain 


a  joint  reporting  system.  This  would 
have  all  of  the  advantages  of  the 
approach  described  above  and  would 
eliminate  the  possibility  that  different 
exchanges  might  impose  duplicative  or 
inconsistent  reporting  requirements.  The 
disadvantage  of  this  approach  is  that  it 
could  delay,  complicate,  or  because  of 
start-up  costs  associated  with  creating  a 
new  self-regulatory  organization,  render 
more  expensive  the  transfer  of  primary 
responsibility  from  the  Commission  to 
the  exchanges. 

Summary  of  Benefits 

Sectors  Affected:  Commodity 
exchanges;  futures  commission 
merchants;  foreign  brokers;  the  CFTC; 
and  ail  market  users. 

These  proposals  would  directly 
benefit  commodity  exchanges  by 
enhancing  their  surveillance  capability 
and  by  lessening  the  degree  of 
government  involvement  in  their 
operations.  They  would  also  benefit 
FCMs  and  foreign  brokers  by 
eliminating  the  need  for  them  to  report 
certain  information  both  to  the 
Commission  and  some  commodity 
exchanges,  as  they  are  required  to  do 
under  existing  Commission  and 
exchange  rules.  Moreover,  the  CFTC 
would  save  time  and  money  if  proposals 
which  shifted  the  primary  burden  of 
data  collection  to  the  exchanges  were 
adopted. 

Less  directly  but  equally  importantly, 
all  market  users  would  benefit  from  the 
exchanges’  improved  surveillance 
capacity  and  ability  to  prevent  certain 
market  disruptions. 

Summary  of  Costs 

Sectors  Affected:  Commodity 
exchanges;  futures  commission 
merchants;  and  foreign  brokers. 
Commodity  exchanges  which  are 
currently  collecting  and  maintaining  less 
compehensive  data  than  would  be 
required  under  these  proposals  are 
likely  to  experience  increased  operating 
costs.  Additionally,  unless  a  joint  or 
coordinated  reporting  program  is 
developed  by  the  exchanges,  futures 
commission  merchants  and  foreign 
brokers  in  some  instances  might  incur 
the  cost  of  complying  with  duplicative 
reporting  requirements.  It  is  unlikely, 
however,  that  their  reporting  costs  under 
the  new  system  would  exceed  present 
reporting  costs  once  the  reporting 
system  has  been  shifted  fully  from  the 
Commission  to  the  exchanges. 

Related  Regulations  and  Actions 

Internal:  At  the  same  time  that  the 
Commission  requested  comments  on 
large  trader  reporting,  it  also  published 
for  comment  proposed  rules  designed  to 


standardize  and  simplify  some  of  its 
reporting  requirements.  These  proposals 
were  adopted  on  March  25, 1981  (46  FR 
18528). 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Regulatory  Impact  Analysis — the 
CFTC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis  as  it  is  defined 
under  E.0. 12291.  However,  the 
CFTC  prepares  much  of  the  same 
information  in  its  NPRMs  and  final 
rules. 

Revised  NPRM — to  be  determined. 

Public  Hearing — None. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

NPRM— 45  FR  57141,  August  27, 1980. 

Public  Comments  on  NPRM. 

The  above  documents  are  available 
by  mail  at  no  charge  from  the  Office  of 
^the  Secretariat,  CFTC,  2033  K  Street, 
N.W.,  Washington,  DC  20581. 

Agency  Contact 

Lamont  L.  Reese 

Associate  Director  of  Market 
Surveillance 

Division  of  Economics  and  Education, 
Room  528 

Commodity  Futures  Trading 
Commission 

2033  K  Street,  N.W. 

Washington,  DC  20581 

(202)  254-7446 


CFTC 

Proposed  Dealer  Option  Regulations 
(17  CFR  Parts  1, 3,  and  32*) 

Legal  Authority 

Commodity  Exchange  Act,  §  §  4c(b), 
4c(d),  and  8a(5),  7  U.S.C.  §§  6c(b),  6c(d), 
and  12a(5)  (1976  and  Supp.  Ill  1979). 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission  (CFTC)  includes  this  entry 
because  the  proposed  rules  would  make 
it  possible  for  more  firms  to  participate 
in  the  dealer  option  business  than  can 
presently  do  so.  The  growth  of  the 
dealer  option  business  could  be 
economically  significant. 

Statement  of  Problem 

Prior  to  1978,  certain  kinds  of 
commodity  options  (rights  to  buy  or  sell 
commodities  at  agreed  upon  prices 
within  a  specific  time)  could  legally  be 
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offered  and  sold  to  the  public. 
Unscrupulous  promoters  engaged  in  a 
variety  of  fraudulent  and  abusive 
practices  and  many  options  customers 
were  cheated.  In  response,  Congress 
amended  the  Commodity  Exchange  Act 
in  1978.  In  its  present  form,  the  Act 
generally  prohibits  the  offer  and  sale  of 
commodity  options  to  the  public.  In 
recognition  of  commercial  practices 
which  existed  in  1978,  however, 

Congress  exempted  options  transactions 
on  particular  physical  commodities  from 
the  general  ban.  Persons  domiciled  in 
the  United  States  who,  on  May  1, 1978, 
were  in  the  business  of  granting  options 
on  physical  commodities  and  were  also 
"in  the  business  of  buying,  selling, 
producing  or  otherwise  using  that 
commodity,”  were  permitted  to  continue 
granting  these  so-called  “dealer  options” 
in  accordance  with  the  Commission’s 
existing  commodity  option  regulations. 
Congress  directed  the  Commission  to 
develop  a  comprehensive  program  for 
regulating  dealer  options. 

Because  dealer  options  can  only  be 
granted  by  firms  who  met  this  two¬ 
pronged  statutory  test  as  of  May  1, 1978, 
as  well  as  certain  other  requirements, 
only  a  handful  of  firms  currently  grant 
these  options.  Nevertheless,  in  calendar 
year  1980,  more  then  2,000  dealer 
options  with  a  dollar  value  of  $89.6 
million  were  sold.  In  February  1981,  the 
most  recent  month  for  which  statistics 
are  available,  the  dollar  value  of 
reported  dealer  option  transactions  was 
over  $4  million.  We  expect  that  the 
removal  of  legal  barriers  to  entry  in  the 
dealer  option  business  will  cause  it  to 
grow  substantially. 

Pursuant  to  the  direction  of  Congress, 
since  1978,  the  CFTC  has  been 
attempting  to  develop  a  comprehensive 
regulatory  scheme  applicable  to  dealer 
options  which  will  adequately  protect 
the  public.  Unlike  futures  contracts, 
which  are  our  primary  regulatory 
responsibility,  dealer  options  are  not 
traded  on  exchanges.  The  differences  in 
the  way  dealer  options  are  priced, 
marketed,  and  traded,  and  the  lack  of  a 
self  regulatory  authority  responsible  for 
overseeing  their  offer  and  sale,  present 
difficult  problems  for  protection  of  the 
investing  public.  We  solicited  public 
comments  on  rules  proposed  in 
December  1978  which  would  have 
eliminated  the  requirement  that  a  dealer 
option  grantor  have  been  in  the  business 
on  May  1, 1978,  and  would  also  have 
instituted  a  registration  requirement  for 
dealer  option  grantors,  established  a  $5 
million  capital  requiremem  for  dealer 
option  grantors  in  addition  to  the  $5 
million  net  worth  requirement  set  by 
Congress,  and  required  certain 
additional  disclosures  to  be  made  to 


prospective  dealer  option  purchasers. 
After  reviewing  the  public  comments  on 
the  proposals  and  the  staff  s  analysis  of 
these  comments,  the  Commission 
decided  to  republish  modified  proposals 
for  further  public  comment.  A  failure  by 
the  Commission  to  act  may  well  be 
inconsistent  with  our  legislative 
mandate. 

Alternatives  Under  Consideration 

If  adopted,  the  rules  proposed  by  the 
Commission  would  establish  a 
comprehensive  regulatory  scheme  for 
offers  and  sales  of  dealer  options. 
Registration  of  dealer  option  grantors, 
certain  disclosure  to  prospective 
customers,  and  the  meeting  of  various 
financial  requirements  by  the  brokers 
(futures  commission  merchants]  who 
sell  these  options,  all  would  be  required. 
We  believe  that  these  rules  would 
protect  the  investing  public  by  assuring 
that  the  persons  who  grant  dealer 
options  are  statutorily  entitled  to  do  so, 
by  providing  investors  with  material 
information  about  dealer  options  they 
are  considering  purchasing,  and  by 
attempting  to  assure  the  financial 
responsibility  of  firms  dealing  with  the 
public  and  the  safety  of  public  monies  in 
their  possession. 

If  at  a  future  time  the  Commission 
believes  that,  despite  the  adoption  of 
rules,  the  public  is  not  being  adequately 
protected,  it  can,  after  public  notice  and 
opportunity  for  a  hearing  on  the  record, 
determine  whether  dealer  options  are 
contrary  to  the  public  interest.  Should 
we  find  that  they  are  contrary  to  the 
public  interest,  we  have  statutory 
authority  to  adopt  rules  which  would 
prohibit  the  granting  or  sale  of  these 
options.  This  would  have  the  advantage 
of  fully  protecting  the  public  but  would 
outlaw  commercial  practices  that  some 
firms  have  engaged  in  since  prior  to  May 
1978. 

Summary  of  Benefits 

Sectors  Affected:  Potential  grantors  of 

dealer  options;  and  members  of  the 

investing  public. 

If  the  CFTC  adopts  the  proposed  rules, 
firms  which  are  not  able  to  grant  dealer 
options  under  existing  law  may  be  able 
to  do  so.  This  could  make  it  easier  for 
firms  in  the  business  of  buying,  selling, 
producing,  or  using  the  commodities  in 
which  they  grant  options  to  manage  the 
risks  of  their  business,  and  thereby 
reduce  their  operating  costs.  It  is  also 
possible  that  the  entry  of  more  firms  into 
the  dealer  option  business  will  bring 
with  it  the  benefits  normally  associated 
with  increased  competition. 

Members  of  the  investing  public 
would  also  benefit  from  the  adoption  of 
these  rules,  which  are  designed  to 
provide  customer  protections  exceeding 


those  presently  provided  under  CFTC 
regulations. 

Summary  of  Costs 

Sectors  Affected:  Dealer- option 
grantors:  futures  commission 
merchants;  and  CFTC. 

Dealer  option  grantors  and  futures 
commission  merchants  will  incur  the 
costs  of  complying  with  registration, 
recordkeeping,  reporting,  and 
information  dissemination  requirements 
if  the  proposals  are  adopted.  CFTC 
would  also  incur  the  costs  of 
administering  the  new  regulations.  If 
expansion  of  the  dealer  option  business 
gives  rise  to  abuses,  increased  amounts 
of  CFTC  enforcement  resources  would 
have  to  be  expanded. 

Related  Regulations  and  Actions 
'None. 

Active  Government  Collaboration 
None. 

Timetable 

Regulatory  Impact  Analysis — the 
CFTC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis.  Fiowever,  the 
CFTC  prepares  much  of  the  same 
information  in  its  NPRMs  and  final 
rules. 

Final  Rule — Late  1981. 

Regulatory  Flexibility  Analysis — 
None. 

Public  Hearing — None. 

Available  Documents 

NPRM— 46  FR  23469,  April  27, 1981. 
“Proposed  Reissuance  of  and 
Amendments  to  Regulations  Permitting 
the  Grant,  Offer  and  Sale  of  Options  on 
Physical  Commodities.” 

“Proposed  Dealer  Option 
Regulations,”  Staff  discussion  paper, 
March  16, 1981. 

“Proposed  Reissuance  of  and 
Amendments  to  Commodity  Options 
Regulations.” 

NPRM-^3  FR  59396,  December  20, 
1978. 

Public  comments  on  the  NPRM. 

Ail  of  the  above  documents  are 
available  by  mail  at  no  cost  from  the 
Office  of  the  Secretariat,  CFTC,  2033  K 
Street,  N.W.,  Room  806,  Washington,  DC 
20581. 

Agency  Contact 

R.  Britt  Lenz,  Special  Assistant  to  the 
Executive  Director 
Commodity  Futures  Trading 
Commission 

2033  K  Street,  N.W.,  Room  817 
Washington,  DC  20561 
(202)  254-7360 
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CFTC 

Proposed  Rules  Concerning  Foreign 
Brokers  and  Traders  (17  CFR  21.03*) 

Legal  Authority 

Commodity  Exchange  Act,  §  §  4g,  4i,  5, 
5a,  and  8a,  7  U.S.C.  §§  6g,  6i,  7,  7a,  and 
12a. 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission  (CFTC)  thinks  this  rule  is 
important  because  it  will  facilitate  the 
Commission’s  ability  to  obtain  timely 
information  concerning  foreign  traders. 
We  expect  that,  if  adopted,  the  rule 
could  substantially  improve  our  market 
surveillance  capability. 

Statement  of  Problem 

In  recent  years,  foreign  participation 
in  the  United  States  futiu-es  markets  has 
become  increasingly  signiHcant. 

Although  little  statistical  information  is 
available,  it  appears  that  foreign 
participation  may  account  for  25  percent 
or  more  of  the  activity  in  some 
commodities.  By  engaging  in  futures 
trading  in  the  United  States,  foreigners, 
like  domestic  market  participants, 
become  subject  to  the  regulatory  scheme 
set  forth  in  the  Commodity  Exchange 
Act,  7  U.S.C.  §  1  ef  seq.,  and  the 
Commission’s  regulations  thereunder. 
One  aspect  of  this  scheme  requires  the 
Commission  to  perform  intensive  market 
surveillance,  which  involves  collecting 
reports  from  and  communicating  with 
both  domestic  and  foreign  market 
participants. 

The  CFTC  published  for  comment 
proposed  rules  which  would  make 
domestic  futures  commission  merchants 
(FCMs)  who  are  registered  with  the 
Commission  primarily  responsible  for 
ensuring  the  availability  of  information 
needed  by  the  Commission  about  the 
foreign  brokers  and  traders  whose 
futures  trading  accounts  they  carry.  The 
reason  for  this  action  is  that,  at  present, 
the  Commission  receives  less  timely, 
less  complete,  and  less  verifiable 
information  from  some  foreign  brokers 
and  traders  than  it  generally  receives 
from  their  domestic  counterparts,  about 
the  size  of  accounts  and  the  identity  of 
the  persons  for  whose  beneHt  the 
accounts  were  established.  The 
Commission  has  encountered  difficulties 
and  delays  in  trying  to  identify  and 
communicate  with  these  foreign  entities, 
in  part  because  of  foreign  secrecy  laws 
and  legal  restrictions  in  some  countries 
on  direct  communications  between 
foreign  governments  and  their  citizens. 
There  is  apparent  widespread 
noncompliance  by  foreign  brokers  and 


traders  with  CFTC  reporting 
requirements  and  it  is  difficult  for  the 
Commission  to  take  effective 
enforcement  action  against  them.  As  the 
markets  regulated  by  the  Commission 
have  become  increasingly  international 
in  character,  the  need  for  us  to  address 
these  problems  has  become  more 
important.  If  the  agency  does  not  take 
any  action,  its  market  surveillance 
program  will  be  hampered,  and  it  will  be 
difficult  for  the  Commission  to  detect 
and  take  action  to  prevent  price 
manipulations,  comers,  and  other 
market  disruptions. 

Alternatives  Under  Consideration 

As  proposed,  the  rule  would  require 
domestic  futures  commission  merchants 
who  are  registered  with  the  Commission 
and  who  carry  accounts  for  foreign 
persons  to  obtain  a  list  of  the  persons 
for  whose  benefit  the  accounts  were 
established.  If  a  futures  commission 
merchant  could  not  provide  this 
information  to  the  Commission  about  an 
account  on  request,  it  would  have  to 
liquidate  the  futures  positions  in  the 
account. 

At  a  meeting  held  on  November  25, 
1980,  the  Commission  approved  the  rule 
in  principle,  subject  to  some  further 
revisions.  It  directed  the  staff  to  modify 
the  rule  to  provide  a  greater  role  for 
futures  exchanges  (contract  markets). 
These  exchanges  have  certain  self- 
regulatory  responsibilities  under  the 
Commodity  Exchange  Act  and  may  be 
better  situated  than  futures  commission 
merchants  to  oversee  liquidations  of 
foreign  traders’  accounts  in  an  orderly 
way,  without  disrupting  the  market.  On 
the  other  hand,  futures  commission 
merchants  who  have  a  contractual 
relationship  with  foreign  traders  or  their 
intermediaries  may  be  the  most 
appropriate  persons  to  collect 
information  about  the  identity  of  the 
beneficial  owners  of  an  account.  The 
commission’s  sta^  is  presently 
considering  what  the  roles  of  the  various 
market  participants  should  be. 

Summary  of  Benefits 

Sectors  Affected:  All  sectors  of  the 
U.S.  commodity  futures  markets, 
including  farmers  and  other 
producers,  processors,  manufacturers, 
commercial  users,  and  consumers  of 
commodities;  persons  speculating  in 
the  futures  markets;  and  CFTC. 

If  the  CFTC  adopts  the  proposed  rule, 
the  information  available  to  the  agency 
about  the  size  of  positions  held  by 
foreigners  and  the  identity  of  the 
persons  who  are  the  true  owners  of  the 
positions  will  increase.  The  accounts  of 
foreign  persons  who  refuse  to  provide 


requested  information  will  be  liquidated 
by  FCMs.  This  should  provide  an 
incentive  for  greater  compliance  with 
our  reporting  requirements  by 
foreigners.  The  availability  of  more 
complete  market  information  will 
promote  fair  dealing  and  integrity  in  the 
markets  and  improve  the  CFTC’s  ability 
to  detect  and  take  action  to  prevent 
price  manipulations,  corners,  and  other 
market  disruptions.  All  market  users 
will  benefit  from  more  honest  markets. 
The  CFTC  will  benefit  from  being  able 
to  shift  the  burden  from  government  to 
industry  for  obtaining  this  information. 

Summary  of  Costs 

Sectors  Affected:  Registered  domestic 
futures  commission  merchants; 
contract  markets;  and  foreign  brokers 
and  traders  who  participate  through 
domestic  agents  in  the  U.S.  futures 
market. 

The  proposed  regulation  could  impose 
some  administrative  costs  on  registered 
futures  commission  merchants  in  the 
United  States  who  would  be  responsible 
for  obtaining  required  information  about 
foreigners  whose  accounts  they  carry. 
Additionally,  if  futures  commission 
merchants  are  required  to  liquidate 
customers’  accounts  to  comply  with  the 
rule,  they  may  experience  some  loss  of 
foreign  business. 

Depending  on  the  nature  of  the 
obligations  placed  on  contract  markets 
in  assuring  orderly  liquidations  of  the 
positions  of  uncooperative  foreign 
traders,  these  entities  could  also 
experience  some  increased 
administrative  costs  and  a  possible  loss 
of  trading  volume. 

Related  Regulations  and  Actions 

Internal:  On  April  1, 1980,  CFTC  voted 
to  adopt  final  rules  which  would  require 
foreign  brokers  and  traders  to  have  an 
agent  for  service  or  delivery  of 
Commission  communications 
(“Designation  of  a  Futures  Commission 
Merchant  to  be  the  Agent  of  Foreign 
Brokers,  Customers  of  Foreign  Brokers 
and  Foreign  Traders,"  17  CFR  15.05). 
External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Regulatory  Impact  Analysis — the 
CFTC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis  as  it  is  defined 
under  E.0. 12291.  However,  the 
CFTC  prepares  much  of  the  same 
information  in  its  NPRMs  and  final 
rules. 
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Regulatory  Flexibility  Analysis — 
None. 

Final  Rule — Summer  1981. 

Available  Documents 

NPRM^S  FR  31733,  May  14, 1980. 
"Futures  Commission  Merchants — 
Duties  Concerning  Accounts  Carried  For 
Foreign  Brokers  and  Traders." 

“Rules  Concerning  Foreign  Brokers 
and  Traders,”  Memorandum  of  the 
Office  of  the  General  Counsel,  April  1, 
1980. 

“Commission  Policy  on  Reporting 
Requirements  for  Foreign  Brokers  and 
Traders,"  Memorandum  of  the  Office  of 
the  General  Counsel,  November  17, 1980. 

“Foreign  Broker  and  Trader  Reporting 
Requirements,”  Memorandum  of  the 
Division  of  Economics  and  Education, 
November  21, 1980. 

Public  comments  on  the  NPRM. 

All  of  the  above  documents  are 
available  by  mail  at  no  cost  from  the 
Office  of  the  Secretariat,  CFTC,  2033  K 
Street,  N.W.,  Room  806,  Washington,  DC 
20581. 

Agency  Contact 

William  D.  Anthony,  Staff  Economist 

Division  of  Economics  &  Education 

Commodity  Futures  Trading 
Commission 

2033  K  Street,  N.W.,  Room  737 

Washington,  DC  20581 

(202)  254-7227 


CFTC 

Review  of  Guideline  No.  1— Criteria  for 
Determining  Whether  a  Board  of  Trade 
Meets  the  Economic  Purpose  and 
Public  Interest  Tests  for  Contract 
Market  Designation  (17  CFR  Part  5) 

Legal  Authority 

Commodity  Exchange  Act,  §§  5,  5a,  6, 
and  8a,  7  U.S.C.  §§7.  7a,  8,  and  12. 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission  (CFTC)  Guideline  No.  1  sets 
forth  the  criteria  that  a  board  of  trade 
must  meet  to  become  and  to  continue  to 
be  a  market  for  a  particular  commodity 
futures  contract.  The  CFTC  includes  this 
entry  because  clarification  concerning 
these  criteria  could  have  a  significant 
effect  on  the  futures  contracts  traded  on 
boards  of  trade. 

Statement  of  Problem 

The  Commodity  Exchange  Act 
requires  a  board  of  trade  (commodity 
exchange)  seeking  to  become  a  market 
for  a  particular  commodity  futures 
contract  to  show  CFTC  that  trading  in 
the  contract  would  not  be  contrary  to 
the  public  interest.  Guideline  No.  1  (40 


FR  25849  June  19, 1975)  sets  forth  the 
criteria  a  contract  market  must  meet  in 
making  such  a  showing.  It  indicates  that 
the  public  interest  test  includes  an 
“economic  purpose”  test  and  "to  meet 
the  ‘economic  purpose’  test  a  board  of 
trade  is  expected  to  establish  that 
something  more  than  occasional  use  of 
the  contract  for  hedging  (a  method  of 
protecting  against  price  fluctuations)  or 
price  basing  exists,  or  can  reasonably  be 
expected  to  exist.”  It  also  requires  a 
demonstration,  based  on  the  individual 
terms  and  conditions  of  the  contract, 
that  the  contract  will  result  in  adequate 
deliverable  supplies.  Further,  the  - 
guideline  requires  an  affirmation  that 
transactions  for  future  delivery  in  the 
commodity  will  not  be  contrary  to  the 
public  interest. 

The  public  interest,  hedging,  and 
price-basing  standards,  as  presently 
contained  in  Guideline  No.  1,  are  very 
general.  It  has  be’en  the  Commission’s 
experience,  in  reviewing  applications  for 
initial  contract  market  designation,  that 
boards  of  trade  have  not  uniformly  met 
their  statutory  burden  of  demonstrating 
that  their  proposed  contract  markets 
may  reasonably  be  expected  to  serve  an 
economic  purpose  and  are  not  contrary 
to  the  public  interest.  Furthermore,  these 
applications  have  not  consistently 
shown  compliance  with  all  other 
applicable  requirements.  As  a  result,  the 
Commission  has  expended  much  time 
and  effort  in  soliciting  additional 
information  from  boards  of  trade  and 
others.  There  have  been  concomitant 
delays  in  review.  Additionally,  the 
Commission  is  concerned  about 
problems  which  could  result  when  a 
previously  designated  contract  becomes 
completely  inactive  or  otherwise  stops 
serving  an  economic  purpose.  The 
Commission  estimates  that  more  than  50 
contracts  (out  of  a  total  of  140)  may  fall 
into  this  category.  Further,  the 
Commission  is  concerned  with  low 
volume  or  lightly  traded  contracts.  The 
Commission  estimates  that  at  least  10  to 
13  contracts  will  fall  into  this  category. 
In  such  cases  the  Commission  believes 
there  is  increased  potential  for  price 
manipulation  and  other  market 
distortions. 

The  existence  of  a  particular  futures 
market  which  does  not  meet  a  public 
interest  standard  could  have  an  adverse 
impact  on  markets  for  the  underlying 
and  related  commodities,  to  the 
detriment  of  farmers  and  other 
producers,  processors,  fabricators, 
commercial  users,  and  consumers  of  the 
commodity,  as  well  as  members  of  the 
public  who  buy  and  sell  futures 
contracts.  Trading  in  a  contract  for 
which  an  adequate  deliverable  supply 


does  not  exist,  for  example,  could  result 
in  price  distortion. 

The  recent  enormous  growth  of  the 
futures  markets  and  the  development  of 
futures  contracts  in  many  new 
commodities  make  this  issue 
particularly  important  at  the  present 
time.  At  the  end  of  fiscal  1979,  U.S. 
futures  exchanges  were  offering  119 
different  futures  contracts  in  59 
commodities.  There  were  3,000 
commodity  exchange  members,  more 
than  300  futures  commission  merchants, 
about  37,000  Commission  registered 
futures  industry  salespeople  and  1,660 
commodity  trading  advisors  and 
commodity  pool  operators.  Futures 
trading  in  government  securities,  which 
was  just  beginning  in  1975  when 
Guideline  No.  1  was  promulgated,  has 
become  increasingly  significant.  The 
market  for  Treasury  bonds,  for  example, 
increased  from  about  3,000  open 
contracts  in  1977  to  more  than  65,000  in 
1979. 

If  the  Agency  does  not  act,  it  will  be 
difficult  for  exchanges  to  be  on  notice 
concerning  what  showing  is  required  by 
a  board  of  trade  seeking  designation  as 
a  contract  market  and  what  standards 
should  be  applied  for  continuation  of 
such  designation. 

Alternatives  Under  Consideration 

The  Commission  is  considering 
several  alternatives  which  were 
published  for  public  comment  in 
November  1980.  For  futures  contracts 
which  we  have  not  yet  approved 
(designated)  for  trading,  the  Commission 
has  proposed  speciBc  requirements 
which  are  intended  to  clarify  the  present 
economic  purpose  test  a  board  of  trade 
must  meet  in  its  application  for 
designation.  One  approach  the 
Commission  has  suggested  is  that  a 
board  of  trade  which  seeks  designation 
for  a  contract  which  is  similar  to  one 
already  traded  by  another  exchange  be 
required  to  describe  the  particular  terms 
or  conditions  of  the  proposed  contract  or 
the  exchange's  institutional  features 
which  make  it  reasonable  to  expect  that 
the  proposed  contract  will  meet  the 
standards  of  the  economic  purpose  test. 

The  Commission  is  also  considering 
adopting  a  requirement  which  will 
clarify  that  a  board  of  trade  which  is 
seeking  designation  as  a  new  contract 
market  first  must  demonstrate  the 
adequacy  of  its  rule  enforcement  and 
surveillance  programs  for  its  existing 
contracts.  This  proposal  reflects  the 
Commission’s  view  that  it  would  be 
contrary  to  the  public  interest  to 
designate  boards  of  trade  as  additional 
contract  markets,  where  information 
available  to  the  Commission 
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demonstrates  significant  deficiencies  in 
enforcement  programs  for  currently 
designated  markets. 

The  Commission  is  also  considering 
adoption  of  a  rule  which  would  clarify 
the  requirement  that  boards  of  trade 
that  seek  designation  as  contract 
markets  for  contracts  based  on 
securities  issued  or  guaranteed  by  the 
United  States  government  must  make 
certain  additional  showings.  For  these 
contracts,  boards  of  trade  would  have  to 
provide  information  to  the  Commission 
about  the  effects,  if  any,  such  contracts 
would  have  on  the  debt  hnancing 
requirements  of  the  United  States 
Government  and  the  continued 
efficiency  and  integrity  of  the  underlying 
market  for  government  securities.  The 
Commission  is  required,  under 
§  2(a)(B)(ii)  of  the  Commodity  Exchange 
Act,  to  consider  these  factors  for 
contracts  based  on  government 
securities. 

With  respect  to  the  showing  that 
boards  of  trade  should  be  required  to 
make  to  justify  continued  designation  as 
a  contract  market,  the  CFTC  has 
considered  several  alternatives. 

Although  we  initially  consider  requiring 
boards  of  trade  to  provide  us  with 
quantitative  standards  for  assessing 
whether  a  contract  continues  to  serve  an 
economic  purpose,  we  have  determined 
not  to  propose  such  a  rule  at  this  time. 
Instead,  we  have  proposed  a  rule  which 
would  require  boards  of  trade  to 
evaluate  trading  in  low  volume 
contracts  and  document  that  they  are 
used  for  price  basing  and  commercial 
participation.  Additionally,  contract 
markets  would  be  required  to  evaluate 
the  extent  to  which  commercial 
participants  used  the  contract  for 
hedging,  a  method  of  protecting  against 
price  fluctuations.  We  believe  this 
approach  is  more  desirable  and  that  it 
will  facilitate  our  determination  as  to 
whether  a  contract  continues  to  serve  an 
economic  purpose,  without  imposing 
excessive  paperwork  burdens  on  boards 
of  trade. 

Additionally,  the  Commission  has 
proposed  for  comment  a  rule  preventing 
an  exchange  from  adding  new  delivery 
months  to  a  dormant  contract  without 
Commission  approval.  A  related  rule 
proposal  would  require  a  contract 
market  to  file  periodic  reports  with  the 
Commission  containing  volume  and 
trading  information  concerning  low 
volume  contracts.  This  approach  would 
provide  the  Commission  with  an 
indication  of  whether  a  contract 
continues  to  serve  an  economic  purpose. 
It  would  also  be  useful  to  boards  of 
trade  in  fulfilling  their  self-regulatory 


responsibilities  concerning  low  volume 
contracts. 

Summary  of  Benefits 

Sectors  Affected:  All  sectors  of 
commodity  futures  markets,  including 
farmers  and  other  producers, 
processors,  manufacturers, 
commercial  users,  and  consumers  of 
commodities;  persons  who  speculate 
in  the  futures  markets;  boards  of 
trade;  and  CFTC. 

Codification  and  clarification  of 
current  Commission  requirements 
concerning  the  economic  purpose  and 
public  interest  tests  would  help  assure 
the  proper  functioning  of  the  futures  and 
cash  markets  by  reducing  the  potential 
for  market  abuses  such  as  price 
manipulations,  which  would  result  from 
initial  or  continuing  designation  of  a 
contract  which  does  not  serve  an 
economic  purpose.  It  would  also 
decrease  the  likelihood  of  adverse 
effects  on  other  sectors  of  the  economy 
which  would  result  from  artifical 
commodities  prices,  and  enhance  the 
protections  provided  to  market 
participants  by  boards  of  trade.  In 
addition,  clarifying  the  standards  to  be 
applied  could  make  the  Commission 
contract  review  process  more  efficient. 

A  reduction  of  the  uncertainty  about 
what  the  Commission  considers  an 
adequate  showing  that  a  board  of  trade 
meets  the  requirements  for  contract 
market  designation  should  also  reduce 
the  effort  and  resources  which  boards  of 
trade  expend  in  new  contract 
preparation.  Finally,  to  the  extent  that 
the  submission  of  more  detailed, 
relevant  information  facilitates  agency 
action,  the  Commission  could  realize 
some  savings  in  staff  resources. 

Summary  of  Costs 
Sectors  Affected:  Boards  of  trade. 
Boards  of  trade  could  incur  some 
additional  administrative  costs  if  the 
submissions  accompanying  their 
applications  for  contract  market 
designation  are  required  to  be  more 
detailed.  They  also  would  be  subject  to 
a  new  reporting  requirement  with 
respect  to  low  volume  contracts,  which 
would  raise  their  compliance  costs. 

Related  Regulations  and  Actions 

Internal:  On  October  21, 1980,  CFTC 
voted  to  publish  for  comment  proposed 
rules  clarifying  the  economic  and  public 
interest  requirements  for  contract  rules 
market  designation,  and  proposed  rules 
relating  to  dormant  and  low  volume 
contracts. 

External:  None. 

Active  Goverrunent  Collaboration 
None. 


Timetable 

Regulatory  Impact  Analysis — CFTC, 
an  independent  regulatory  agency, 
is  not  required  to  prepare 
Regulatory  Impact  Analyses. 
However,  it  prepares  much  of  the 
same  information  in  its  NPRMS  and 
final  rules. 

Final  Rule — Winter  1981-1982. 

Public  Hearing — None. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

NPRM — 45  FR  73504,  November  5, 
1980,  “Economic  andJPublic  Interest 
Requirements  for  Contract  Market 
Designation.” 

NPRM— 45  FR  73499,  November  5, 
1980,  "Dormant  and  Low  Volume 
Contracts.” 

Public  comments  on  the  NPRM. 
“Possible  Revisions  to  Commission 
Guideline  No.  1,”  Staff  discussion  paper, 
April  22, 1980. 

Guideline  1  Revisions,  Staff 
discussion  paper,  October  14, 1980. 

Yhe  above  documents  are  available 
by  mail  at  no  charge  from  the  Office  of 
the  Secretariat,  CFTC,  2033  K  Street, 
N.W.,  Washington,  DC  20581. 

Agency  Contact 

John  Connolly,  Chief  Counsel 
Division  of  Economics  and  Education 
Commodity  Futures  Trading 
Commission 

•2033  K  Street,  N.W.,  Room  518 
Washington,  DC  20581 
(202)  254-3821 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Classification  of  Issuers  for  Reducing 
or  Modifying  Certain  Reporting 
Requirements 

Legal  Authority 

Securities  Exchange  Act  of  1934, 

§§  12(h)  and  13(c).  15  U.S.C.  §§  787(h) 
and  78m(c). 

Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (Commission)  includes  this 
entry  because  the  proposal  represents  a 
further  initiative  to  identify  and  remove 
impediments  to  small  business  to  the 
greatest  extent  consistent  with  the 
public  interest  and  protection  of 
investors.  The  proposal  also  raises 
general  questions  about  the  desirability 
or  feasibility  of  a  classification  system 
and  the  criteria  which  could  be  used  in 
grouping  companies  for  the  purpose  of 
reducing  or  modifying  certain  reporting 
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requirements  for  one  or  more  such 
groups. 

Statement  of  Problem 

The  registration  and  reporting 
provisions  of  the  Securities  Exchange 
Act  of  1934  (Exchange  Act)  were 
expanded  by  the  Securities  Acts 
Amendments  of  1964  (1964 
Amendments)  (78  Stat.  565,  U.S.  Code 
Cong.  &  Ad.  News  2798  (1964)).  The 
registration  provisions  of  §  12  of  the 
Exchange  Act  were  extended  to  issuers 
of  securities  with  both  total  assets  in 
excess  of  $1  million  and  a  class  of  equity 
securities  (stocks  or  similar  securities, 
as  opposed  to  debt-type  securities)  held 
of  record  by  500  or  more  persons,  and 
pursuant  to  §  15(d)  of  the  Exchange  Act, 
each  issuer  that  files  a  registration 
statement  which  the  Commission 
declares  effective  pursuant  to  the 
Securities  Act  of  1933  (Securities  Act) 
must  file  with  the  Commission  such 
supplementary,  periodic,  and  current 
reports  as  may  be  required  with  respect 
to  a  security  registered  pursuant  to  §  12 
of  the  Exchange  Act.  Sections  13  and  14 
of  the  Exchange  Act  require  other 
periodic  reports  and  require  compliance 
with  proxy  information  statement  and 
tender  offer  disclosure  requirements  for 
issuers  registered  pursuant  to  §  12.  A 
proxy  is  a  consent  or  authorization, 
given  to  another  person  by  a  security 
holder,  to  vote  on  corporate  actions,  and 
a  tender  offer  is  a  general  offer  made  to 
shareholders  of  publicly  held 
corporations  to  acquire  all  or  some 
speciHed  majority  of  the  outstanding 
shares. 

As  a  general  matter,  issuers  required 
to  File  periodic  reports  with  the 
Commission  are  now  required  to 
provide  essentially  the  same  type  and 
quality  of  information  regardless  of  their 
size.  Similarly,  the  present  proxy 
solicitation  and  information  statement 
provisions  do  not  make  distinctions 
among  issuers  based  on  size. 

Many  critics  have  noted  that  the  cost 
of  compliance  with  Exchange  Act 
reporting  requirements  is  not  only 
substantial  in  absolute  amounts  but  is 
relatively  greater  for  smaller  companies 
than  for  larger  issuers.  Seven  percent  of 
reporting  companies  have  under  $2 
million  in  assets,  according  to  1979 
statistics.  The  benefits  derived  by 
smaller  companies  from  such  reporting 
requirements  may  be  limited.  A  survey 
conducted  in  1977  indicates  that 
individual  investors  rely  primarily  upon 
the  annual  report  to  shareholders  for 
information  about  a  company  rather 
than  on  reports  Filed  with  the 
Commission.  While  there  is  evidence  to 
indicate  that  professional  analysts  are 
the  principal  users  of  Form  10-K 


(annual)  and  Form  10-Q  (quarterly) 
reports,  securities  of  smaller  issuers  are 
rarely  followed  by  such  analysts.  The 
principal  reason  for  analysts’  failure  to 
follow  these  securities  is  that 
professional  investors  lack  interest  in 
small  companies.  Such  factors  as  a  lack 
of  liquidity,  lack  of  independent 
research,  price  volatility,  and  the 
investment  restrictions  under  the 
Employee  Retirement  Income  Security 
Act  are  usually  cited  by  institutions  as 
primary  reasons  for  not  investing  in 
these  companies.  The  Commission 
believes  it  must  balance  its  concern  for 
the  costs  of  compliance  with  the 
possibility  that  the  need  by  investors  for 
mandated  disclosure  may  be  as  great  as 
or  even  greater  for  small  companies 
than  for  large  ones.  On  the  other  hand, 
to  the  extent  that  the  reporting 
requirements  are  the  same  for  all  issuers 
regardless  of  size,  these  requirements 
impose  proportionately  higher  time  and 
expense  burdens  on  smaller  issuers  than 
large  ones  and  the  ultimate  weight  of 
these  burdens  falls  on  the  shareholders 
of  such  companies. 

Alternatives  Under  Consideration 

In  its  release  (Securities  Exchange  Act 
of  1934  Release  No.  16866,  45  FR  40145, 
June  13, 1980)  on  the  possibility  of 
classifying  small  issuers,  the 
Commission  published  a  profile  of  8,891 
companies  that  are  currently  required  to 
file  reports  with  the  Commission 
pursuant  to  §§  12  or  15(d)  of  the 
Exchange  Act  and  requested  responses 
on  a  number  of  questions  regarding  the 
possible  methods  of,  and  costs  and 
benefits  of,  reducing  disclosure 
requirements  for  small  issuers  pursuant 
to  a  classification  system.  Specifically, 
the  Commission  asked  commentators 
whether  small  companies  would  benefit 
from  a  classification  system  that  would 
provide  for  reduced  disclosure 
requirement  for  small  issuers  under  the 
Exchange  Act.  The  Commission  also 
asked  what  criteria  it  should  use  in 
establishing  categories  of  issuers,  i.e., 
asset  size,  revenues,  net  worth,  number 
of  shareholders,  or  some  combination 
thereof.  The  Commission  stated  that  one 
alternative  it  is  considering  is  to  require 
a  first  category  of  small  issuers  to  file 
and  update  some  type  of  basic  data 
document  in  lieu  of  the  current  form.  In 
addition,  the  Commission  is  also 
considering  proposing  that  smaller 
issuers  in  the  first  category  be  relieved 
of  certain  compliance  obligations  under 
the  proxy  solicitation  and  information 
statement  requirements. 

Summary  of  Benefits 

Sectors  Affected:  Small  companies 

having  a  class  of  securities  registered 


under  §  12  or  with  a  reporting 
obligation  under  §  15(d)  of  the 
Exchange  Act;  shareholders  of  such 
companies:  persons  wishing  to 
purchase  shares  of  such  companies: 
other  persons  who  rely  upon  or  use 
information  filed  by  such  companies 
with  the  Commission,  or  who  rely 
upon  or  use  information  contained  in 
informal  shareholder  reports:  and  the 
Commission. 

The  Commission  believes  that  any 
amendments  to  its  requirements  along 
the  lines  suggested  in  the  release  on 
classification  of  issuers  would  result  in 
a  reduction  of  costs  for  small  issuers  in 
complying  with  Exchange  Act  reporting 
and  other  requirements.  Such  a  cost 
reduction  would  be  anticipated  in  view 
of  the  reduced  number  and  extent  of  the 
reports  required  to  be  filed  by  these 
companies. 

The  Commission  does  not  believe  that 
there  will  be  any  measurable  cost 
savings  to  shareholders,  potential 
investors,  and  other  users  of  financial 
reports  and  filed  information.  However, 
to  the  extent  that  corporate  costs  are 
reduced,  companies  may  pass  on  some 
of  the  cost  reduction  to  one  or  more  of 
these  groups. 

Because  of  the  possible  reduction  in 
the  total  volume  and  complexity  of 
disclosure  documents,  registered 
companies  and  issuers  of  securities 
should  realize  reduced  legal  and  other 
professional  costs,  printing  and 
duplicating  charges,  and  mailing  costs. 
Although  the  Commission  cannot 
measure  the  amount  of  these  savings, 
because  of  numerous  internal  variables 
and  the  lack  of  a  reporting  system,  the 
Commission  believes  them  to  be 
significant.  Additionally,  the  overall 
volume  reductions  should  decrease  the 
administrative  burden  to  the 
Commission  staff  and  increase 
processing  speed. 

Summary  of  Costs 

Sectors  Affected:  Small  companies 
having  a  class  of  securities  registered 
under  §  12  or  with  a  reporting 
obligation  under  §  15(d)  of  the 
Exchange  Act,  or  which  offer 
securities  subject  to  registration  under 
the  Securities  Act,  shareholders  of 
such  companies  and  other  persons 
who  rely  upon  or  use  information  filed 
by  such  companies  with  the 
Commission,  or  who  rely  upon  or  use 
information  contained  in  informal 
shareholder  reports. 

The  Commission  does  not  believe  that 
any  significant  costs  would  be  incurred 
by  any  affected  sector  as  a  result  of 
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proposals  under  consideration  by  the 
Commission. 

Shareholders,  investors,  and  other 
users  of  filed  documents,  however,  may 
receive  less  information  as  a  result  of 
these  proposals. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — Summer  1981. 

Regulatory  Flexibility  Analysis — ^With 
NPRM  and  final  adoption. 
Regulatory  Impact  Analysis — Not 
required. 

Public  Hearings — None  planned. 
Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Final  rule — Fall  1981. 

Available  Documents 

“Consideration  of  a  System  of 
Classifying  Smaller  Issuers  for  Purposes 
of  Modifying  Certain  Reporting  and 
Other  Requirements,”  Securities 
Exchange  Act  of  1934  Release  No.  16866, 
45  FR  40145,  June  13, 1980. 

Agency  Contact 

Suzanne  Brannan,  Staff  Attorney 
Office  of  Small  Business  Policy 
Division  of  Corporation  Finance 
Securities  and  Exchange  Commission 
500  North  Capitol  Street 
Washington,  DC  20549 
(202) 272-2644 


SEC 

Proposed  Comprehensive  Revision  to 
System  for  Registration  of  Securities 
Offerings  (17  CFR  Part  239*) 

Legal  Authority 

Securities  Act  of  1933,  §  §  6,  7, 10,  and 
19(a),  15  U.S.C.  §  77a  etseq. 

Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (SEC)  believes  that  these 
new  registration  forms  are  important 
because  they  will  significantly  revise  the 
registration  statements  filed  with  the 
SEC  under  the  federal  securities  acts 
when  securities  are  offered  to  the  public. 
The  proposed  revision  potentially  would 
affect  all  of  the  approximately  9,000 
public  companies  and  other  issuers  of 
securities! 

Statement  of  Problem 

The  Securities  Act  of  1933  (Securities 
Act)  requires  companies  which  desire  to 
offer  securities  to  the  public  to  file 
registration  statements  with  the  SEC. 


The  Securities  Exchange  Act  of  1934 
(Exchange  Act)  requires  companies  with 
publicly  traded  securities  to  register 
with  the  SEC,  to  file  annual  and  other 
periodic  reports,  and  to  register 
additional  securities  which  they  may 
wish  to  sell  to  the  public.  The  SEC  is 
proposing  to  revise  its  forms  for 
registration  statements  to  establish  a 
single,  integrated  disclosure  system 
which  will  permit  most  registered 
companies  to  comply  simultaneously 
with  the  disclosure  provisions  of  both 
Acts. 

At  present,  the  Securities  Act  and  the 
Exchange  Act  have  different  disclosure 
requirements.  The  Securities  Act 
requires  that  companies  registering 
securities  give  detailed  disclosure 
concerning  their  business  and  financial 
condition  at  the  time  that  securities  are 
offered  for  public  sale.  Under  the  , , , 
Exchange  Act,  companies  whose  shares 
are  registered  with  the  SEC,  or  which 
have  previously  sold  shares  to  the 
public  under  the  Securities  Act,  must  file 
periodic  reports  containing  detailed 
disclosure  of  their  affairs.  Often  major 
portions  of  the  disclosure  required  in 
Securities  Act  registration  statements 
and  in  Exchange  Act  reports  overlap  to 
a  great  degree,  but  because  of 
differences  in  the  timing  of  the  filings, 
the  disclosure  is  not  word-for-word  the 
same. 

In  addition  to  filing  registration 
statements  and  periodic  reports  with  the 
SEC,  many  public  companies  prepare 
and  deliver  to  shareholders  informal 
annual  reports,  portions  of  which  are 
required  by  various  State  laws  and  SEC 
rules.  Again,  the  informal  annual  reports 
prepared  by  many  public  companies 
tend  to  contain  iiiformation  which 
duplicates  some  of  the  information 
contained  in  Securities  Act  registration 
statements  in  the  Exchange  Act  reports. 
In  the  case  of  informal  reports,  however, 
the  duplicated  information  tends  to  be 
delivered  in  a  somewhat  different 
format. 

The  problem  faced  by  the  SEC  is  to 
reduce  or  eliminate  the  duplicative 
reporting  and  to  reduce  thereby  both  the 
volume  and  the  cost  of  the  material 
which  companies  prepare.  Concurrently, 
the  SEC  is  seeking  to  maintain  the 
quality  of  disclosure  and  to  update 
disclosure  obligations  to  eliminate 
outmoded  or  uimecessary  requirements. 

At  least  three  significant  factors 
suggest  that  the  SEC  should  act  at  this 
time  to  combine  or  integrate  disclosure 
under  the  Securities  Act,  the  Exchange 
Act,  and  in  informal  shareholder  reports. 
First,  the  report  of  the  SEC’s  Advisory 
Committee  on  Corporate  Disclosure, 
delivered  to  the  SEC  in  November  1977, 
examined  the  possibility  of  combined 


reporting  and  indicated  a  significant  and 
urgent  need  for  integration.  Second,  an 
SEC  examination  of  registration 
statements.  Exchange  Act  reports,  and 
informal  shareholder  reports  indicates 
that  over  the  years,  the  number  of 
significant  content  differences  may  have 
diminished,  thereby  making  an 
integrated  system  more  feasible.  Finally, 
as  the  volume  of  disclosure 
requirements  has  increased  over  the 
years,  the  cost  to  registrants  and  the 
burden  upon  the  SEC  staff  has 
correspondingly  increased.  An 
integrated  system  will  reduce  the 
volume  of  disclosure  documents,  and 
correspondingly  reduce  both  the  costs 
and  burdens  to  reporting  companies. 

If  the  SEC  does  not  act  now, 
companies  will  continue  to  bear 
unnecessary  costs  and  burdens. 
Additionally,  from  the  SEC’s  point  of 
view,  over  the  past  10  years  the  SEC 
staff  responsible  for  the  review  of  filings 
has  been  gradually  reduced,  while  the 
volume  of  disclosure  has  increased.  At 
present  staffing  levels,  if  the  SEC  did  not 
eliminate  the  need  to  review  essentially 
duplicative  filings,  the  staff  would 
increasingly  dilute  its  ability  to  review 
effectively  the  content  and  quality  of 
filed  document's. 

Alternatives  Under  Consideration 

(A)  With  respect  to  Exchange  Act 
reports,  information  is  classified  into 
two  general  categories  relating  to  either 
an  Exchange  Act  filing  or  to  an  informal 
shareholder  report.  Companies  could 
avoid  duplicating  information  already 
contained  in  their  shareholder  reports 
by  incorporating  such  information  by 
reference  into  their  Exchange  Act  filings. 
The  content  of  public  company 
registration  statements  filed  under  the 
Securities  Act  in  connection  with  the 
sale  of  additional  securities  would 
depend  upon  the  availability  of 
previously  documented  information  in 
the  marketplace  or  from  other  sources 
outside  of  the  Exchange  Act.  Thus,  the 
SEC  would  employ  a  three-tier  scheme 
to  classify  companies  desiring  to  sell 
securities.  First,  companies  with  widely 
traded  securities  could  incorporate  most 
disclosure  by  reference  to  Exchange  Act 
filings.  Second,  companies  with  no 
record  of  financial  difficulty  and  3  years 
of  adequate  Exchange  Act  filings  could 
incorporate  some  disclosure  by 
reference  to  Exchange  Act  filings  and  to 
informal  reports  to  shareholders,  but  the 
SEC  would  require  the  delivery  of  one  or 
more  of  those  filings  or  reports  to 
prospective  purchasers  of  securities. 
Finally,  the  SEC  would  require  all  other 
companies  to  prepare  extensive 
registration  statements  which  would 
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involve  some  duplication  of  information 
previously  Tiled  in  Exchange  Act  reports. 
The  SEC  staff  believes  this  alternative 
would  result  in  both  a  more  rational 
organization  of  information  concerning 
public  companies,  and  the  development 
of  informal  reports  to  shareholders, 
which  could  serve  as  the  primary  source 
of  descriptive  and  financial  information 
concerning  those  companies.  Reports  to 
the  SEC  would  supplement,  but  not 
duplicate,  the  informal  shareholder 
report.  Although  the  SEC  staff  does  not 
expect  a  reduction  in  the  size  or 
information  content  in  the  informal 
shareholder  report,  it  would  expect 
dramatic  decreases  in  both  size  and 
content  of  formal  SEC  filings. 

(B)  This  alternative  would  involve  the 
opportunity  for  integration  of  disclosure 
between  Exchange  Act  filings  and 
informal  shareholder  reports  as  outlined 
in  the  first  alternative,  but  would  keep 
these  filings  and  reports  separate  from 
registration  statements.  The  SEC  would 
make  no  effort  to  integrate  further  these 
filings  and  reports  with  registration 
statements  Hied  under  the  Securities 
Act.  Because  some  duplication  of  prior 
disclosure  would  be  required  where  a 
registrant  decided  to  sell  additional 
securities  to  the  public,  this  approach 
would  result  in  less  cost  savings  to 
public  companies.  On  the  other  hand, 
this  approach  would  accept  the  existing 
different  structures  and,  particularly,  the 
existing  different  liability  provisions  of 
the  two  Acts,  thereby  avoiding 
potentially  difficult  legal  issues  which 
arise  when  a  document  prepared  for 
filing  under  the  Exchange  Act  is 
subsequently  used  to  satisfy  a 
requirement  under  the  Securities  Act. 

(C)  This  alternative  would  integrate 
disclosure  under  the  official  Exchange 
Act  Hlings  and  Securities  Act 
registration  statements,  but  would  leave 
informal  reports  to  shareholders  outside 
of  the  formal  disclosure  system.  This 
would  continue  much  of  the  present 
disclosure  system.  The  SEC  would 
require  companies  to  make  changes  in 
Exchange  Act  reports  to  make  them 
more  readable  so  that  they  could  be 
used  more  effectively  in  connection  with 
Securities  Act  registration  statements. 
This  approach  would  maximize  a 
company’s  ability  to  communicate  in 
informal  reports,  but  probably  would  not 
result  in  a  signiHcant  reduction  in  the 
volume  of  disclosure  documents. 

The  SEC  currently  is  pursuing 
Alternative  A,  which  maximizes  the 
potential  for  reductions  in  duplicative 
disclosure  without  doing  away  with 
informal  reports.  The  SEC  believes  that 
informal  shareholder  reports  are 
currently  the  most  effective  means  of 


communicating  with  shareholders. 
Alternative  C  does  not  appear  to  be 
attractive  because  the  advantage  in 
terms  of  the  readability  of  the  informal 
shareholder  report  would  be  lost  in  the 
Securities  Act  registration  context,  as 
such  reports  would  not  be  incorporated 
by  reference  into  Securities  Act 
registration  statements.  Finally,  the  SEC 
is  not  pursuing  Alternative  B  because 
reductions  in  duplicative  disclosures 
would  be  minimal  and  in  any  event,  the 
SEC  may  have  to  address  the  liability 
problems  which  Alternative  B  avoids. 

Summary  of  Beneffts 

Sectors  Affected:  Companies  having  a 
class  of  securities  registered  under 
§  12  or  with  a  reporting  obligation 
under  §  15(d)  of  the  Exchange  Act,  or 
which  offer  securities  subject  to 
registration  under  the  Securities  Act; 
shareholders  of  such  companies; 
persons  wishing  to  purchase  shares  of 
such  companies;  other  persons  who 
rely  upon  or  use  information  filed  by 
such  companies  with  the  SEC,  or  who 
rely  upon  or  use  information 
contained  in  informal  shareholder 
reports;  and  the  SEC. 

The  SEC  believes,  on  the  basis  of  its 
own  informal  estimates,  that  the 
proposed  amendments  would  reduce  the 
total  volume  of  Exchange  Act  periodic 
reports  filed  by  a  particular  registered 
company  from  0  to  50  percent,  and  of 
registration  statements  filed  under  the 
Securities  Act  from  0  to  75  percent. 
Approximately  30,000  Exchange  Act 
reports  and  2,500  Securities  Act 
registration  statements  were  filed  in 
1979.  The  greater  reductions  would 
relate  to  filings  by  companies  with 
widely  traded  securities,  since  those 
companies  incur  the  largest  costs.  In  this 
regard,  the  SEC’s  Advisory  Committee 
on  Corporate  Disclosure  reported  in 
1977  that  large  companies  incurred  costs 
averaging  more  than  $45,000  per  year  to 
prepare  SEC-mandated  annual  reports. 
We  believe  that  at  least  some  direct  cost 
savings  would  be  realized  by  nearly  all 
companies  having  a  reporting  or  filing 
obligation. 

The  SEC  does  not  believe  that  there 
will  be  any  measurable  cost  savings  to 
shareholders,  potential  investors,  and 
other  users  of  financial  reports  and  filed 
information.  However,  to  the  extent  that 
corporate  costs  are  reduced,  companies 
may  pass  on  some  of  the  cost  reduction 
to  one  or  more  of  these  interests. 

Because  of  the  reduction  in  the  total 
volume  and  complexity  of  disclosure 
documents,  registered  companies  and 
issuers  of  securities  should  realize 
reduced  legal  and  other  professional 
costs,  printing  and  duplicating  charges, 
and  mailing  costs.  Although  the  SEC 


cannot  measure  the  amount  of  these 
savings,  because  of  numerous  internal 
variables  and  the  lack  of  a  reporting 
system,  the  SEC  believes  them  to  be 
significant.  Additionally,  the  overall 
volume  reductions  should  decrease  the 
administrative  burden  to  the  SEC  staff, 
increase  processing  speed,  improve 
communications  with  shareholders  and 
investors,  and  result  in  some  improved 
access  to  capital  markets. 

Shareholders,  investors,  and  other 
users  of  filed  information  should  also 
benefit  because  companies  will  produce 
more  readable  and  communicative 
disclosure  information. 

Summary  of  Costs 

Sectors  Affected:  Companies  having  a 
class  of  securities  registered  under 
§  12  or  with  a  reporting  obligation 
under  §  15(d)  of  the  Exchange  Act,  or 
which  offer  securities  subject  to 
registration  under  the  Securities  Act; 
shareholders  of  such  companies; 
persons  wishing  to  purchase  shares  of 
such  companies;  and  other  persons 
who  rely  upon  or  use  information  filed 
by  such  companies  with  the  SEC,  or 
who  rely  upon  or  use  information 
contained  in  informal  shareholder 
reports. 

The  SEC  does  not  believe  that  any 
significant  costs  would  be  incurred  by 
any  affected  sector  as  a  result  of  the 
adoption  of  these  proposals,  although  in 
some  circumstances  a  limited  number  of 
companies  filing  reports  and  issuing 
shares  could  incur  greater  auditing 
costs. 

Additionally,  if  the  SEC  mandates 
incorporation  by  reference  into 
Securities  Act  registration  statements  of 
information  in  informal  reports  to 
shareholders,  it  may  eliminate  some 
flexibility  in  the  manner  in  which 
companies  disseminate  information  to 
shareholders.  The  imposition  of 
Securities  Act  liability  on  portions  of 
these  documents  could  also  inhibit  their 
present  communicative  style,  even 
though  the  SEC  expects  the  overall 
communicability  of  the  portions  which 
do  become  formal  filings  and  reports  to 
improve. 

Shareholders,  investors,  and  other 
users  of  filed  documents  will  receive 
slightly  less  information  as  a  result  of 
these  proposals;  and  to  the  extent  that 
legal  liability  makes  portions  less 
readable,  these  sectors  could  also  be 
detrimentally  affected.  The  SEC 
believes,  however,  that  these  costs  will 
be  more  than  offset  by  the  greater 
readability  of  the  overall  information 
package. 
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Related  Regulations  and  Actions 

Internal:  A  series  of  related  rule 
changes  were  proposed  for  comment  in 
Securities  Act  of  1933  Release  No.  6276, 

46  FR  78.  January  2, 1981.  It  is  expected 
that  such  rules  will  be  adopted  in  final 
form  simultaneously  with  the  new 
registration  forms. 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — None 
required,  as  the  NPRM  was 
published  for  notice  and  comment 
prior  to  January  1, 1981. 

Public  Hearings — None  planned. 

Final  Rule — Early  summer. 

Available  Documents 

Public  comments.  The  public  comment 
period  was  September  2, 1980  to  January 
1, 1981. 

“Proposed  Comprehensive  Revision  to 
System  for  Registration  of  Securities 
Offerings,"  Securities  Act  of  1933 
Release  No.  6235,  45  FR  63693, 

September  25, 1980. 

“Amendments  to  Annual  Report  Form, 
Related  Forms,  Rules  and  Guides; 
Integration  of  Securities  Acts  Disclosure 
Systems,"  Securities  Act  of  1933  Release 
No.  6231,  45  FR  63630,  September  25, 
1980. 

“Business  Combination 
Transactions — New  Short  Form  for 
Registration  and  Related  Rule 
Amendments,"  Securities  Act  of  1933 
Release  No.  6232,  45  FR  63647, 

September  25, 1980. 

“General  Revision  of  Regulation  S-X," 
Securities  Act  of  1933  Release  No.  6233, 
45  FR  63660,  September  25, 1980. 

“Uniform  Instructions  as  to  Financial 
Statements — Regulation  S-X," 

Securities  Act  of  1933  Release  No.  6234, 
45  FR  63682,  September  25, 1980. 

“Proposed  Revision  of  Form  10-Q, 
Quarterly  Report,"  Securities  Act  of  1933 
Release  No.  6236,  45  FR  63724, 

September  25, 1980. 

These  releases  are  available  from 
Publications,  Securities  and  Exchange 
Commision,  500  N.  Capitol  Street, 
Washington,  DC  20549,  (202)  272-2960. 

20  SEC  Docket  1059-1239. 

Agency  Contact 

Mary  Margaret  W.  Hammond,  Special 
Counsel 

Division  of  Corporation  Finance 

U.S.  Securities  and  Exchange 
Commission 

500  N.  Capitol  Street,  Room  613 

Washington,  DC  20549 

(202J  272-3059 


SEC 

Proposed  Revision  of  Regulation  S-K 
(17  CFR  Part  229*)  and  Guides  for  the 
Preparation  and  Filing  of  Registration 
Statements  and  Reports 

Legal  Authority 

Securities  Act  of  1933,  |§  7, 10,  and 
19(a).  15  U.S.C.  §§  77g.  77).  and  77s(a); 
Securities  Exchange  Act  of  1934,  §§  13, 
14. 15(d).  and  23(a).  15  U.S.C.  §§  78m, 

78n,  78o(d),  and  78w(a):  and  Investment 
Company  Act  of  1940,  §§20  and  38(a), 

15  U.S.C.  §§  80a-20  and  80a-37(a). 

Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (SEC)  believes  that  this 
proposed  action  to  revise  the 
requirements  for  preparation  and  filing 
of  registration  statements  and  reports  is 
of  major  interest  to  registrants  subject  to 
the  disclosure  provisions  of  the  Federal 
securities  laws.  The  proposals 
potentially  would  affect  approximately 
9,000  public  companies  and  other 
issuers. 

Statement  of  Problem 

The  Securities  Act  requires  companies 
that  desire  to  offer  securities  to  the 
public  to  file  registration  statements 
,  with  the  SEC.  The  Exchange  Act 
requires  certain  companies  with  publicly 
traded  securities  to  register  such 
securities  with  the  SEC,  to  file  annual 
and  other  periodic  reports,  and,  in 
connection  with  the  solicitation  of 
proxies  or  consents  from  shareholders  to 
elect  directors  or  approve  various 
corporate  actions,  to  file  proxy 
solicitation  materials.  The  registration 
statements  and  reports  are  designed  to 
provide  the  investing  public  with 
complete  and  accurate  information  to 
assist  them  in  making  investment 
decisions,  while  the  proxy  solicitation 
materials  are  designed  to  provide 
adequate  information  to  security  holders 
for  voting  purposes.  Historically,  the 
mandated  disclosures  in  the  registration 
statements,  reports,  and  proxy 
statements  required  under  the  two  Acts 
evolved  separately,  resulting,  in  some 
areas,  in  different  disclosure 
requirements  even  though  the 
disclosures  are  to  be  used  by  investors 
to  make  the  same  investment  decisions. 
Moreover,  while  major  portions  of  the 
disclosure  required  under  the  two  Acts 
may  overlap,  differences  in  the  timing  of 
the  filings  and  other  factors  also 
resulted  in  varying  disclosures  on  the 
same  subject  matter;  such  varying 
disclosures  serve  no  purpose  under  the 
Acts. 


In  addition,  many  public  companies 
prepare  and  deliver  to  security  holders 
informal  annual  and  other  periodic 
reports,  portions  of  which  are  regulated 
by  State  law  and  SEC  and  stock 
exchange  regulations.  These  informal 
reports  may  contain  much  of  the 
information  also  required  in  formal 
filings,  but  because  of  differences  in 
State  regulatory  requirements  and  the 
purposes  of  such  reports,  the  disclosures 
may  vary  substantially  in  form  and 
context  of  presentation. 

Thus,  as  a  result  of  the  separate 
historical  evolution  of  disclosure 
requirements  under  the  two  Acts  and 
the  differences  in  informal  disclosure 
documents,  registrants  had  to  prepare, 
in  many  instances,  and  the  SEC  staff 
had  to  review,  three  separate  sets  of 
disclosure  documents  that  were  all 
addressed  to  the  same  general  subject 
matters  and  served  the  same  statutory 
purpose,  that  is,  to  provide  investors  the 
information  necessary  to  make  informed 
investment  decisions.  The  SEC, 
recognizing  the  problems  and 
inefficiencies  of  subjecting  registrants  to 
several  disclosure  systems,  both  from 
the  standpoint  of  registrants  themselves 
and  that  of  the  reviewing  staff  of  the 
,SEG  began  an  effort  in  the  mid-1960s  to 
integrate  the  various  disclosure  systems. 

The  problem  faced  by  the  SEC  is  to 
reduce  or  eliminate  the  duplicative 
reporting  and  to  reduce  thereby  both  the 
volume  and  the  cost  of  the  material 
which  companies  prepare.  Concurrently, 
the  SEC  is  seeking  to  maintain  the 
quality  of  disclosure  and  to  update 
disclosure  obligations  to  eliminate 
outmoded  or  unnecessary  requirements. 

At  least  three  significant  factors 
suggest  that  the  SEC  combine  or 
integrate  disclosure  under  the  Securities 
Act  and  the  Exchange  Act,  and  in 
informal  shareholder  reports.  First,  the 
report  of  the  SEC’s  Advisory  Committee 
on  Corporate  Disclosure,  delivered  to 
the  SEC  in  November  1977,  examined 
the  possibility  of  combined  reporting 
and  indicated  a  significant  and  urgent 
need  for  integration.  Second,  an  SEC 
examination  of  registration  statements. 
Exchange  Act  reports,  and  informal 
shareholder  reports  indicated  that  over 
the  years,  the  number  of  significant 
content  differences  may  have 
diminished,  thereby  making  an 
integrated  system  more  feasible.  Finally, 
as  the  volume  of  disclosure 
requirements  has  increased  over  the 
years,  the  cost  to  registrants  and  the 
burden  upon  the  SEC  staff 
correspondingly  has  increased.  An 
integrated  system  would  reduce  the 
volume  of  disclosure  documents  and  the 
number  of  varying  rules,  and  thus 
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reduce  both  the  costs  and  burdens  to 
reporting  companies. 

Prior  to  the  adoption  in  December 
1977  of  Regulation  S-K,  a  regulation 
which  contains  the  specific  disclosure 
requirements  that  are  incorporated  by 
reference  into  registration  statement  and 
report  forms  of  the  SEC  (17  CFR  229.20], 
there  were  disparate  informational 
requirements  between  Securities  Act 
registration  forms  and  Exchange  Act 
reporting  forms.  Regulations  S-K  reflects 
the  SEC’s  judgment  that  information 
necessary  for  investment  or  voting 
decisions  (other  than  that  relating  to  the 
transaction  itself)  should  be  the  same 
for  the  trading  markets  and  for  primary 
distributions.  Having  made  such 
determination,  the  Commission  was  in  a 
position  to  decide  what  information  is 
important  to  such  investment  decisions, 
and  thus  should  be  standardized  for  use 
under  both  Acts.  '' 

The  SEC  designed  Regulation  S-K  as 
the  repository  for  the  Commission’s 
standardized  disclosure  requirements  to 
be  incorporated  by  reference  into  the 
provisions  of  the  various  forms  that 
specify  the  content  of  registration 
statement,  reports,  and  proxy 
statements.  In  December  1977,  the 
Commission  adopted  Items  1  and  2  of 
Regulation  S-K,  outlining  the  required 
descriptions  of  a  registrant’s  business 
and  properties,  respectively,  to  be 
included  in  both  registration  statements 
and  periodic  reports  filed  pursuant  to 
the  Securities  Act  and  Exchange  Act. 

Over  the  past  3  years,  the  SEC  has 
added  10  more  standardized  disclosure 
items  to  Regulation  S-K,  specifying  the 
disclosure  requirements  with  respect  to 
registrants’  directors  and  executive 
officers,  remuneration,  legal 
proceedings,  security  ownership,  market 
for  and  dividends  on  common  stock, 
selected  financial  data,  management’s 
discussion  and  analysis  of  the  financial 
condition  and  results  of  operations  of 
the  registrant,  and  certain 
supplementary  financial  information. 

The  revisions  presently  proposed  to 
Regulation  S-K  will  complete  the  SEC’s 
consolidation  into  a  single  regulation  of 
the  standardized  disclosure 
requirements  for  most  registration 
statements  and  periodic  reports  filed 
under  the  two  Acts.  The  proposed 
revisions  also  implement  a 
recommendation  of  the  Advisory 
Committee  that  the  Commission 
undertake  a  “sunset"  review  of  existing 
rules  and  regulations  in  order  to 
eliminate  “duplicative,  unnecessary,  or 
impractical  reporting  requirements." 

'The  principal  factors  indicating  that 
the  SEC  should  act  at  this  time  to  revise 
Regulation  S-K  and  the  Guides  for  the 
Preparation  and  Filing  of  Registration 


Statements  and  Reports,  a  compendium 
of  policies  and  practices  of  the  Division 
of  Corporation  Finance  of  the  SEC  in 
applying  the  Federal  securities  laws  in 
its  review  of  disclosure  documents, 
include  (1)  the  SEC’s  concurrrent 
proposal  to  revise  the  system  for 
registration  of  securities  offerings  under 
the  Securities  Act,  (2)  the  need  to 
complete  the  SEC’s  efforts  to 
consolidate  and  to  standardize 
disclosure  requirements  in  Regulation  S- 
K,  and  (3)  in  view  of  costs  to  registrants 
of  compliance  with  disclosure 
requirements  and  the  burden  such 
requirements  also  place  on  the  SEC  staff 
in  its  review  procedures,  the  need  to 
facilitate  the  integration  of  the 
disclosure  systems  to  achieve  the 
efficiencies  and  cost  advantages  such 
integration  will  provide. 

If  the  SEC  does  not  act  to  fully 
implement  an  integrated  disclosure 
system  at  this  time,  companies  will 
continue  to  bear  unnecessary  disclosure 
costs  and  burdens. 

Alternatives  Under  Consideration 

(A)  With  respect  to  the  “sunset” 
review  and  revision  of  the  Guides,  there 
are  two  alternatives  to  that  presented  in 
the  proposals,  neither  of  which  appear 
viable.  The  first  is  to  have  the  Guides 
stand  as  presently  in  effect.  The  • 
consequences  of  such  inaction  would  be 
to  diminish  the  usefulness  of  Regulation 
S-K  to  the  integrated  disclosure  system, 
to  continue  a  system  in  which  disclosure 
requirements  applicable  to  a  filing  are 
dispersed  throughout  the  rules  and 
regulations  of  the  SEC  rather  than 
centralized  in  a  single  place,  and  to  fail 
to  eliminate  those  requirements  that 
have  become  outmoded,  unnecessary,  or 
inordinately  burdensome.  If  the 
proposed  revisions  to  the  Guides  are 
adopted,  over  30  percent  of  the  existing 
Guides  would  be  withdrawn  as  being 
out  of  date.  Moreover,  to  leave  certain  of 
the  Guides  in  their  present  form  as 
Guides,  a  type  of  disclosure  requirement 
whose  legal  status  is  not  clear  (i.e.,  on 
adoption  it  is  specifically  noted  that 
they  are  “not  to  be  rules  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission’s  official 
approval”),  would  perpetuate  the 
practice  of  formalizing  staff  practices 
that  have  not  been  adopted  by  the 
Commission  as  rules.  The  SEC  believes  , 
this  practice  is  no  longer  appropriate 
except  in  the  area  of  specihc  industry 
guides  where,  in  many  instances,  formal, 
inflexible  rules  would  not  serve  the 
public  interest.  The  SEC  believes  it  is 
important  to  clarify  the  legal  status  of 
the  other  Guides  by  codifying  their 
substantive  and  procedural  provisions 
in  rules  and  regulations  of  the  SEC.  This 


clarification  is  particularly  important  at 
this  time  due  to  the  Commission’s  recent 
initiation  of  a  system  whereby  only 
selected  disclosure  documents  are 
reviewed,  as  under  these  procedures 
more  and  more  disclosure  will  not  be 
subject  to  the  staff  review  and  comment 
which  in  the  past  have  been  relied  upon 
to  assure  general  compliance  with  the 
Guides. 

The  second  alternative  is  to  withdraw 
the  Guides  altogether,  without 
incorporating  their  substance  into  other 
Commission  rules  and  regulations.  The 
SEC  originally  adopted  the  Guides  to 
clarify  existing  staff  construction  of  its 
rules  and  regulations  and  to  make  public 
its  staff  practices  and  policies  in 
applying  various  disclosure  and 
procedural  requirements.  To  eliminate 
completely  this  source  of  clarification 
and  public  information  may  lead  to  the 
problems  the  Guides  originally  were 
designed  to  eliminate. 

(B)  With  respect  to  the  proposed 
revision  of  Regulation  S-K,  in  order  to 
incorporate  the  disclosure  requirements 
presently  included  in  the  Guides  and 
used  in  proposed  Securities  Act 
Registration  Forms  A,  B,  and  C,  the 
principal  alternatives  are  either  to 
repeat  disclosure  requirements  in  each 
form  or  to  adopt  the  proposed  system 
under  which  the  Regulation  S-K  items 
will  be  incorporated  into  the  various 
Securities  Act  and  Exchange  Act  forms. 

The  SEC  believes  that  there  is 
sufficient  commonality  of  disclosure 
whichever  major  registration  form  is 
being  used  to  justify  the  standardization 
of  such  disclosure  requirements  and 
their  inclusion  in  Regulation  S-K.  To 
leave  these  requirements  in  each 
separate  form  would  again  lead  to 
dispersion  of  disclosure  requirements 
and  the  inefficiency  such  dispersion 
produces.  Moreover,  Regulation  S-K, 
with  its  uniform  requirements  for  both 
the  Acts,  encourages  the  uniformity 
which  reduces  duplicative  disclosure 
and  hence  reporting  burdens. 

Summary  of  Benefits 

Sectors  Affected:  Companies  having  a 
class  of  securities  registered  under 
§  12  or  with  a  reporting  obligation 
under  §  15(d)  of  the  Exchange  Act,  or 
which  offer  securities  subject  to 
registration  under  the  Securities  Act: 
persons  soliciting  proxies  with  respect 
to  securities  of  registered  investment 
companies  or  securities  registered 
under  §  12  of  the  Exchange  Act; 
security  holders  of  such  companies; 
persons  wishing  to  purchase  securities 
of  such  companies;  other  persons  who 
rely  upon  or  use  information  filed  by 
such  companies  with  the  SEC,  or  who 
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rely  upon  or  use  information 

contained  in  informal  security  holder 

reports;  and  the  SEC. 

The  SEC  does  not  believe  that  its 
proposed  revisions  of  the  Guides  or 
Regulation  S-K,  by  themselves,  will 
result  in  any  measurable  cost  savings  to 
issuers,  security  holders,  potential 
investors,  and  other  users  of  financial 
reports  and  filed  information,  as  they 
largely  involve  simply  a  change  in 
formation  and  the  relocation  of  existing 
or  proposed  disclosure  items,  and  the 
proposed  revision  of  some  of  the  Guides 
should  have  at  most  a  minor  impact  as 
the  proposals  generally  would  codify 
existing  practice. 

The  proposed  revisions,  however, 
would  make  the  integrated  disclosure 
system  more  workable  and  therefore 
would  indirectly  help  to  achieve  the  cost 
savings  which  the  Commission  believes 
will  result  from  such  an  integrated 
system.  The  Commission  believes  that 
with  integration  at  least  some  direct  cost 
savings  would  be  realized  by  nearly  all 
of  the  approximately  9,000  companies 
having  a  reporting  or  filing  obligation. 
Although  the  SEC  cannot  measure  the 
amount  of  these  savings,  because  of 
numerous  internal  variables  and  the 
lack  of  a  reporting  system,  it  believes 
them  to  be  significant.  Additionally,  the 
overall  volume  reductions  should 
decrease  the  administrative  burden  to 
the  SEC  staff,  increase  processing  speed, 
improve  communications  with 
shareholders  and  investors,  and  result  in 
some  improved  access  to  capital 
markets. 

That  part  of  the  proposal  which  may 
result  in  the  total  withdrawal  of 
outmoded  Guides  will,  however,  have  a 
benefit  as  it  will  lessen  the  reporting 
burden  of  registrants.  Again,  however, 
the  cost  saving  is  very  difncult  to 
quantify.  In  addition,  the  proposals 
contain  a  new  rule  derived  from  an 
existing  Guide  that  would,  under  certain 
circumstances,  permit  the  registration  of 
securities  that  are  intended  to  be  offered 
for  sale  on  a  delayed  or  continuous 
basis  in  the  future.  The  procedures 
proposed  in  the  rule  are  intended  to 
reduce  registration  costs  and  the 
burdens  on  capital  formation  by 
permitting  an  issuer  (or  another  person] 
to  take  immediate  advantage  of 
favorable  market  conditions. 

The  SEC  does  not  believe  that  there 
will  be  any  measurable  cost  savings  to 
shareholders,  potential  investors,  and 
other  users  of  tinancial  reports  and  Hied 
information.  However,  to  the  extent  that 
corporate  costs  are  reduced,  companies 
may  pass  on  some  of  the  cost  reduction 
to  one  or  more  of  these  interests. 


Summary  of  Costs 
Sectors  Affected:  None. 

The  SEC  does  not  believe  that  any 
signibcant  costs  would  be  incurred  by 
any  affected  sector  as  a  result  of  the 
adoption  of  these  proposals. 

Related  Regulations  and  Actions 

Internal:  “Proposed  Comprehensive 
Revision  to  System  for  Registration  of 
Securities  Offerings,”  Securities  Act  of 
1933  Release  No.  6235,  45  FR  63693, 
September  25, 1980. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — With 
reproposal  (June  1981)  and  final 
adoption. 

Public  Hearing — None  planned. 
Reproposal  Comment — June  14, 1981 
to  August  14, 1981. 

Final  Rule — Fall  1981. 

Available  Documents 

“Review  of  Guides  for  the  Preparation 
and  Filing  of  Registration  Statement  and 
Reports,”  Securities  Act  of  1933  Release 
No.  6163,  44  FR  72604,  December  14, 

1979. 

“Proposed  Revision  of  Regulation  S-K 
and  Guides  for  the  Preparation  and 
Filing  of  Registration  Statements  and 
Reports,”  Securities  Act  of  1933  Release 
No.  6276,  46  FR  78,  January  2, 1981. 

“Proposed  Comprehensive  Revision  to 
System  for  Registration  of  Securities 
Offerings,”  Securities  Act  of  1933 
Release  No.  6235,  45  FR  63693, 
September  25, 1980. 

Public  comments  for  period  ending 
March  6, 1981. 

Agency  Contact 

Linda  C.  Quinn,  Attorney  Fellow 
Division  of  Corporation  Finance 
U.S.  Securities  and  Exchange 
Commission 

500  North  Capitol  Street,  N.W. 
Washington,  DC  20549 
(202)  272-2589 


SEC 

Simplification  of  Investment  Company 
Prospectuses  (17  CFR  239.15*.  17  CFR 
274.11*) 

Legal  Authority 

Securities  Act  of  1933, 15  U.S.C.  §  77a 
et  seq.,  and  Investment  Company  Act  of 
1940, 15  U.S.C.  §  80a-l  et  seq. 


Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (Commission)  believes  that 
its  effort  to  simplify  investment 
company  prospectuses  is  precedent¬ 
setting  and  of  great  public  interest 
because  it  represents  the  first  time  the 
Commission  has  studied  the  information 
contained  in  investment  company 
prospectuses,  and  the  way  that 
information  is  presented,  with  the 
express  aim  of  making  the  prospectus 
more  useful  to  investors  in 
understanding  the  essential  features  of 
an  investment  in  an  investment 
company. 

Statement  of  Problem 

The  Securities  Act  of  1933  requires 
investment  companies,  like  other 
companies,  to  file  a  registration 
statement  with  the  Commission  before 
they  may  offer  their  securities  for  sale  to 
the  public.  The  registration  statement 
form  on  which  securities  are  registered 
includes  a  prospectus,  which  must 
contain  the  information  about  the 
investment  company  and  its  operations 
that  the  Commission  considers 
necessary  to  an  investor  wishing  to 
make  an  informed  investment  decision. 
The  Securities  Act  requires  that  a 
company  deliver  its  prospectus  to  an 
investor  no  later  than  the  time  of  the 
delivery  of  the  securities  or  confirmation 
of  the  sale,  if  the  securities  themselves 
are  not  delivered  to  the  investor. 
However,  an  investment  company  that 
uses  sales  literature  as  part  of  its  sales 
effort  cannot  deliver  such  literature 
unless  it  is  accompanied  or  preceded  by 
a  prospectus  so  that  many  prospective 
investors  in  investment  companies 
receive  a  prospectus  before  they  make 
an  investment  decision.  As  a  result  the 
prospectus  is  the  principal  selling 
document  for  issuers  of  securities. 

The  prospectus  is  also  a  significant 
means  of  communication  to  existing 
shareholders  for  many  investment 
companies,  namely  open-end 
management  investment  companies. 
Because  these  companies  engage  in  a 
continuous  offering  of  their  securities, 
they  must  bring  their  prospectuses  up  to 
date  each  year.  Many  of  these 
companies  (the  types  commonly  known 
as  “mutual  funds”)  send  a  prospectus  to 
their  existing  shareholders  every  year, 
whether  or  not  these  shareholders  are 
making  further  investments  in  the 
company. 

Under  current  rules  of  the 
Commission  (17  CFR  239.15, 17  CFR 
274.11),  the  prospectus  includes 
information  about  the  following  aspects 
of  an  investment  company’s  operations: 
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(1)  its  investment  objectives  (e.g., 
current  income  or  long-term  growth  of 
capital)  and  policies; 

(2)  its  investment  adviser  (including 
its  experience  and  the  fee  it  charges  for 
administration  and  portfolio 
management); 

(3)  purchase  of  the  company’s 
securities  (including  whether  it  charges 
a  sales  load  or  whether  there  are 
minimum  amounts  for  initial  and 
subsequent  investments; 

(4)  redemption  of  the  company’s 
securities  (including  any  redemption 
charges  and  the  proper  procedure  for 
redemption);  and 

(5)  its  financial  condition  (presented 
both  as  a  per  share  table  covering  the  10 
most  recent  years  of  its  operation,  add 
in  statements  of  income,  changes  in  net 
assets,  and  assets  and  liabilities  for 
shorter  time  periods). 

In  addition,  the  prospectus  contains  a 
great  deal  of  additional  disclosure  about 
an  investment  company,  including 
identification  of  the  company’s  officers 
and  directors,  a  discussion  of  how  it 
chooses  broker-dealers  to  execute  its 
portfolio  transactions,  and  a  discussion 
of  special  investment  options  that  it  may 
make  available,  including  whether  it 
offers  its  securities  through  retirement 
plans. 

The  Commission  has  required  all  of 
this  information  to  be  included  in 
investment  companies’  prospectuses 
because  it  considered  the  information  to 
be  material  to  investors;  that  is, 
information  that  an  average  prudent 
investor  ought  reasonably  to  have 
before  purchasing  the  security. 
Nonetheless,  while  the  Commission  has 
added  new  disclosure  requirements  over 
the  years  as  a  response  to  changes  in 
investment  company  operations,  it  has 
rarely  reviewed  existing  requirements  to 
remove  those  that  have  become 
outmoded.  In  addition,  because  the 
Securities  Act  imposes  heavy  standards 
of  liability  upon  companies  for 
omissions  or  misstatements  in 
prospectuses,  there  has  been  a  growing 
tendency  on  the  part  of  issuers  to 
include  more  disclosure,  and  in  greater 
detail,  than  that  actually  required  by  the 
Commission,  in  order  to  avoid  that 
liability.  As  a  result  of  these  forces,  the 
prospectus  has  grown  more  and  more 
cumbersome,  so  that  it  is  not  as  effective 
as  it  should  be  as  a  source  of 
information  for  prospective  investors. 
The  prospectus  has  become  so  long  and 
complex  that  an  investor  may  be 
discouraged  from  reading  it  at  all,  much 
less  from  learning  about  the  significant 
features  of  the  investment. 

The  Commission  has  attempted  in  the 
past  to  improve  the  utility  of 
prospectuses  to  prospective  and  existing 


investors.  For  example,  in  1978  the 
Commission  introduced  a  new  item, 
called  the  synopsis,  to  investment 
company  prospectuses,  in  an  effort  to 
highlight  the  significant  features  of  the 
offering.  The  synopsis  and  a  table 
describing  the  income  and  capital 
changes  of  a  share  of  stock  over  the 
previous  10  years  are  required  to  appear 
within  the  first  five  pages  of  the 
prospectus,  so  that  an  investor  is  fully 
informed  if  he  or  she  reads  only  that 
part  of  the  prospectus.  Additionally,  the 
Commission  is  currently  considering  a 
separate  proposal  to  eliminate  the 
differences  in  financial  statements 
between  prospectuses,  which  are  sent  to 
purchasers  and  prospective  purchasers 
(including  purchasers  who  are  also 
already  shareholders),  and  reports  to  all 
current  shareholders.  However,  it  would 
appear  that  more  basic  changes  in  the 
form  and  content  of  investment 
company  prospectuses  are  necessary  in 
order  for  those  documents  to  be  useful 
to  investors. 

If  the  Commission  does  not  revise  the 
disclosure  requirements  for  investment 
company  prospectuses,  such 
prospectuses  will  continue  to  be 
documents  that,  by  their  length  and 
complexity,  often  defeat  the 
Commission’s  goal  of  facilitating 
informed  investment  decisions. 

Alternatives  Under  Consideration 

The  Commission  is  considering  the 
following  possible  alternatives  regarding 
disclosure  in  prospectuses  of  open-end 
management  investment  companies: 

(A)  Reducing  the  number  of  items  of 
required  disclosure — The  types  of 
disclosure  requirements  that  might  be 
deleted  altogether  from  the  prospectus 
include;  disclosure  of  “negative” 
investment  policies  (such  as  "the  a 
registrant  does  not  invest  in  real  estate”) 
that  the  Investment  Company  Act 
requires  to  appear  in  the  company’s 
registration  statement  but  not 
necessarily  in  the  prospectus;  disclosure 
of  practices  that  are  common  to  most 
investment  companies  (such  as  the 
company’s  status  under  the  Internal 
Revenue  Code);  and  disclosure  of  those 
aspects  of  an  investment  company’s 
operations  which  require  detailed 
description  to  be  legally  sufficient  but 
which  do  not  appear  to  be  material  to 
most  investors  (such  as  a  description  of 
a  company’s  valuation  practices). 
Reducing  the  number  of  required  items 
of  disclosure  would  allow  companies  to 
shorten  prospectuses,  so  that  they  would 
not  be  as  daunting  to  a  prospective 
investor.  A  problem  with  this 
alternative,  however,  is  that  all  of  the 
information  currently  required  to  be  in 
the  prospectus  is  there  because  it  is 


considered  significant  at  least  to  some 
investors.  Deleting  disclosure 
requirements  could  conceivably  result  in 
the  loss  of  information  that  is  material 
to  an  investment  decision. 

(B)  Changing  the  format  of 
prospectuses — Another  alternative 
would  be  to  require  companies  io 
describe  their  fundamental 
characteristics  at  the  beginning  of  tne 
prospectus.  Generally,  those  features  of 
an  Investment  company  that  are 
considered  most  significant  to  investors 
are  the  following;  its  fundamental 
investment  policies;  its  investment 
adviser;  its  hnancial  condition;  and  the 
method  of  purchase  and  redemption  of 
shares.  All  other  disclosure  items  would 
be  required  to  follow  this  introductory 
portion,  which  might  look  like  an 
expanded  version  of  the  synopsis  that  is 
currently  required.  This  proposal  would 
have  the  advantage  of  making  it  easier 
for  a  prospective  investor  in  a  mutual 
fund  to  find  out  the  most  significant 
things  about  an  investment  without 
reading  detailed  disclosure  that  may  be 
directed  only  to  certain  groups  of 
investors  (such  as  disclosure  concerning 
the  fund’s  offering  of  its  securities 
through  retirment  plans).  One 
disadvantage  of  a  required  format, 
however,  would  be  the  cost  to 
investment  companies  in 
accommodating  themselves  to  a  new 
disclosure  format.  Depending  on 
whether  the  change  in  format  included 
specific  requirements  as  to  the 
placement  of  information  within  the 
prospectus,  investment  companies  might 
find  that  they  have  less  flexibility  in 
arranging  disclosure  within  the 
prospectus  than  they  find  desirable. 

(C)  Developing  a  “core  prospectus” 
for  investment  company  complexes — 
Under  this  alternative,  complexes  of 
investment  companies  (i.e.,  investment 
companies  that  are  managed  by  the 
same  investment  adviser  or  affiliated 
advisers)  could  send  one  prospectus 
covering  all  the  companies  in  the 
complex,  describing  their  common 
features,  with  a  separate  prospectus  for 
each  company  describing  its 
fundamental  characteristics  and  other 
information  specific  to  the  fund.  This 
proposal  would  allow  investment 
company  complexes  to  save  printing 
and  mailing  costs  by  allowing  them  to 
make  disclosure  about  complex-wide 
operations  in  only  one  document,  rather 
than  five  or  ten  (or  more,  in  some 
complexes),  and  by  eliminating 
duplicative  information  to  prospective 
investors  who  request  a  prospectus  for 
more  than  one  company  in  a  complex. 
However,  a  two-part  prospectus  could 
confuse  investors. 
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(D)  Developing  a  separate  prospectus 
for  current  shareholders — An 
investment  company  could  send  a 
current  shareholder  who  makes  an 
additional  investment  in  the  company  a 
prospectus  shorter  than  the  one  it 
delivers  to  prospective  investors.  The 
prospectus  for  current  investors  could 
incorporate  the  company’s  annual  report 
to  shareholders  and  describe  any  recent 
material  changes  in  the  company’s 
operations  without  repeating 
information  that  was  provided  to  the 
investor  as  of  the  time  of  his  or  her 
initial  investment  and  that  has  not 
changed.  This  proposal  could  allow  an 
investment  company  to  save  on  printing 
and  mailing  costs  and  allow  current 
shareholders  to  receive  a  more  concise 
and  readable  prospectus.  Any  such 
savings,  however,  could  be  offset  by  the 
necessity  of  developing  two  separate 
prospectuses. 

These  proposals  are  not  mutually 
exclusive.  For  example,  the  elimination 
of  certain  disclosure  requirements  from 
the  prospectus  might  be  accomplished  in 
combination  with  the  development  of  a 
core  prospectus  for  investment  company 
complexes.  Alternatively,  the 
elimination  of  certain  disclosure 
requirements  could  be  effected  in 
conjunction  with  a  change  in  prospectus 
format  that  would  highlight  the  essential 
features  of  the  investment. 

Summary  of  Benefits 

Sectors  Affected:  Registered 
investment  companies;  current 
holders  of  shares  in  registered 
investment  companies;  and 
prospective  investors. 

Prospective  investors  in  investment 
companies  will  benefit  from  the 
elimination  of  certain  disclosure 
requirements  or  from  a  change  in  the 
format  of  the  prospectus  by  receiving  a 
more  readable  prospectus.  Because  a 
prospectus  with  fewer  items  of  required 
disclosure  could  be  a  significantly 
shorter  document,  investment 
companies  might  be  more  likely  to  send 
the  prospectus  before  the  delivery  (or 
confirmation  of  the  purchase)  of  the 
security.  Earlier  delivery  of  the 
prospectus  would  allow  a  prospective 
investor  to  have  more  time  to  study  the 
prospectus  before  making  an  investment 
decision.  Even  if  the  prospectus  were 
not  delivered  earlier,  a  prospective 
investor  would  benefit  from  the  removal 
of  certain  disclosure  requirements  if  the 


resulting  prospectus  were  shorter  and 
less  complex.  A  prospective  investor 
receiving  a  prospectus  with  disclosure 
about  the  essential  features  of  the 
investment  highlighted  in  the  first  few 
pages  would  find  it  easier  to  locate 
essential  information.  A  change  in 
format  would  also  benefit  prospective 
investors,  because  the  format  change 
would  make  the  prospectus  more 
readable  by  requiring  a  company  to 
highlight  its  essential  features  at  the 
beginning  of  the  prospectus  and  to 
disclose  information  that  is  useful  to 
sophisticated  investors  or  investors  with 
special  interest  in  the  back  of  the 
prospectus  where  they  could  find  it,  but 
where  it  would  not  be  likely  to  confuse 
other  investors. 

Investment  companies  would  benefit 
from  the  removal  of  certain  disclosure 
requirements  or  the  development  of  a 
separate  prospectus  for  current 
shareholders  because  the  resulting 
shorter  prospectuses  would  be  cheaper 
for  them  to  print  and  mail.  Investment 
companies  would  also  benefit  from  the 
development  of  a  core  prospectus  for 
investment  company  complexes.  A 
complex  would  save  money  whenever  a 
prospective  investor  requested 
information  about  more  than  one  fund  in 
the  complex  because  the  complex  would 
only  be  required  to  send  one  prospectus 
for  the  complex,  with  separate,  shorter 
prospectuses  for  each  of  the  funds  about 
which  the  investor  inquired.  Investment 
companies  that  are  not  part  of 
complexes,  roughly  40  percent  of  the 
industry,  would  not  receive  any  benefits 
from  this  alternative,  however. 

Current  shareholders  would  benefit 
from  the  removal  of  certain  disclosure 
requirements,  a  change  in  the  prospectus 
format,  or  the  development  of  a  separate 
prospectus  for  current  shareholders. 
Many  investment  companies  send 
current  shareholders  copies  of  their 
most  recent  prospectus  whether  or  not 
the  shareholder  invests  additional 
money  in  the  fund.  Therefore,  any 
improvement  in  the  readability  of  the 
prospectus  would  benefit  those  current 
shareholders  who  receive  copies  of  the 
prospectus.  Also,  because  the  removal 
of  certain  disclosure  requirements  and 
the  development  of  a  separate 
prospectus  for  current  shareholders 
would  lead  to  shorter,  less  expensive 
prospectuses,  more  investment 


companies  might  send  prospectuses 
annually  to  their  current  shareholders, 
who  would  then  receive  more 
information  about  the  company  than  is 
currently  required  to  appear  in  reports 
to  shareholders.  Finally,  the 
development  of  a  separate  prospectus 
for  current  shareholders  would  allow  a 
company  to  send  a  current  shareholder 
a  prospectus  that  is  more  closely 
tailored  to  his  or  her  needs. 

Summary  of  Costs 

Sectors  Affected:  Registered 

investment  companies;  and 

prospective  investors. 

Because  all  of  the  information 
currently  required  to  be  disclosed  in  the 
prospectus  is  useful  at  least  to  some 
investors,  the  removal  of  some 
disclosure  requirements  could  be 
harmful  to  those  investors  who  would 
no  longer  receive  information  they 
believe  is  useful  to  an  informed 
investment  decision.  Prospective 
investors  could  also  be  harmed  by  the 
development  of  a  core  prospectus  for 
investment  company  complexes,  with 
shorter,  separate  prospectuses  for  each 
fund,  if  they  found  the  two-part 
prospectus  format  to  be  confusing. 

.  'However,  this  cost  could  be  minimized  if 
the  Commission  required  companies  to 
explain  clearly  the  importance  of  each 
part  of  the  prospectus  on  the  cover  of 
each  part. 

Investment  companies  could  be 
expected  to  incur  higher  expenses  as  a 
result  of  any  change  in  the  prospectus 
format.  These  increased  costs  would  not 
be  expected  to  continue,  however,  after 
companies  have  changed  their  current 
prospectuses  to  meet  the  new  disclosure 
requirements. 

Related  Regulations  and  Actions 

Internal:  The  proposed  revision  of  the 
disclosure  requirements  for  the 
prospectuses  of  investment  companies  is 
part  of  the  Commission’s  ongoing  review 
of  the  disclosure  process  as  it  applies  to 
investment  companies.  On  December  15, 
1980,  the  Commission  proposed  to 
standarize  the  financial  statement 
requirements  in  prospectuses  and 
shareholder  reports  of  management 
investment  companies  (Investment 
Company  Act  Release  No.  11490;  45  FR 
83517,  December  19, 1980;  File  No.  S7- 
865).  The  comment  period  on  that 
proposal  expired  March  16, 1981. 

External:  None. 
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Active  Government  Collaboration 
None. 

Timetable 

NPRM— July  1, 1981. 

Regulatory  Flexibility  Analysis — With 
NPRM  and  final  adoption. 
Regulatory  Impact  Analysis — Not 
required. 

Public  Hearing — None  planned. 

Public  Comment  Period — 90  days 
following  publication  of  NPRM. 
Final  Rule — Late  1981. 

Final  Rule  Effective — For  companies 
with  fiscal  years  ending  after  March 
1, 1982. 

Available  Documents 
None. 

Agency  Contact 

Dianne  E.  O'Donnell,  Special  Counsel 
Division  of  Investment  Management 
Securities  and  Exchange  Commission 
500  North  Capitol  Street 
Washington,  DC  20549 
(202)  272-2116 
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DEPARTMENT  OF  HEALTH  AKD 
HUMAN  SERVICES 

Food  and  Drug  Aditiinistration 

Abbreviated  New  Drug  Applications 
for  New  Drugs  Approved  After 
October  10, 1962,  for  Human  Use  (21 
CFR  Part  314*) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  §§  321(p),  352,  355,  and  371(a). 

Reason  for  Including  This  Entry 

The  Food  and  Drug  Administration 
(FDA)  includes  this  entry  because  it 
represents  a  change  in  Federal  policy 
with  signihcant  implications  for 
competition  for  prices  in  prescription 
drug  markets. 

Statement  of  Problem 

Under  §  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  §  355),  no 
person  (sponsor)  may  market  a  new 
drug  for  human  use  in  interstate 
commerce  without  prior  approval  from 
FDA  in  the  form  of  an  approved  new 
drug  application  (NDA).  An  approved 
NDA  permits  marketing  of  the  product 
only  under  the  conditions  approved  and 
only  by  the  person  named  in  the  NDA. 
Other  persons  who  want  to  manufacture 
and  market  the  same  product  must  have 
their  own  approved  NDAs. 

The  statute  also  requires  that  an  NDA 
contain  the  information  essential  for 
FDA  to  determine  whether  a  new  drug  is 
approvable.  FDA  regulations  (21  CFR 
Part  314)  explain  the  application 
requirements  in  detail.  These  regulations 
also  describe  the  contents  of 
abbreviated  new  drug  applications 
(ANDA)  (21  CFR  314.1(f)).  An  ANDA 
must  contain  all  the  information 
essential  for  FDA  to  determine  the 
approvability  of  a  drug  product  that  is 
identical  or  closely  related  to  a  drug 
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product  that  has  previously  satisfied  the 
NDA  requirements.  However,  an  ANDA 
need  not  contain  evidence  of  safety  apd 
effectiveness  of  the  drug  product 
because  that  information  already  is 
available  to  FDA.  (Safety  and 
effectiveness  evidence,  gathered  from 
studies  of  the  drug  when  used  in 
animals  and  humans,  account  for  the 
largest  costs  to  a  firm  that  seeks 
approval  of  an  NDA.) 

On  October  10, 1962,  the  Federal 
Food,  Drug,  and  Cosmetic  Act  was 
amended  to  require  that  new  drugs  be 
proven  to  be  effective  as  well  as  safe 
before  marketing.  Prior  to  that  date,  the 
statute  required  only  evidence  of  safety. 
FDA  regulations  (21  CFR  Part  314)  and 
policy  now  in  effect  make  many  drug 
products  first  approved  for  marketing 
prior  to  October  10, 1962  eligible  for 
approval  on  the  basis  of  an  ANDA 
rather  than  an  NDA.  The  proposed  rule 
would  extend  the  applicability  of 
ANDAs  to  certain  drug  products 
introduced  after  this  date. 

It  is  not  in  the  public  interest  for  FDA 
to  continue  to  require  full  NDAs  for  all 
new  drug  products  introduced  into 
commerce  after  October  10, 1962. 

Because  FDA  now  requires  an  NDA  for 
all  post-1962  drug  products,  prospective 
marketers  of  a  “duplicate”  drug  product 
(i.e.,  a  product  identical  in  active 
ingredient(s),  dosage  form  and  strength, 
and  route  of  administration  to  one  that 
has  an  approved  NDA)  either  must 
conduct  their  own  clinical  studies  or 
they  must  reference  published  studies  to 
support  claims  of  safety  and 
effectiveness  that  already  had  been 
documented  in  the  NDA  of  the  first 
sponsor  (“pioneer”)  of  the  drug.  If 
published  studies  do  not  exist, 
prospective  marketers  of  duplicate  drug 
products  cannot  obtain  NDA  approval 
without  incurring  the  costs  of  clinical 
trials.  This  situation  acts  as  a  barrier  to 
the  marketing  of  duplicate  drug 
products,  thus  dampening  competition 
and  causing  higher  drug  prices. 

Moreover,  conducting  duplicate  clinical 
studies  for  the  purpose  of  obtaining 
safety  and  effectiveness  data  consumes 
clinical  resources  unnecessarily  and 
causes  FDA  to  use  its  resources 
unnecessarily  in  reviewing  the  reports  of 
the  studies. 

FDA  will  attempt,  in  its  draft 
Regulatory  Impact  Analysis,  to  estimate 
the  effects  of  its  policy  on  competition, 
drug  prices,  and  use  of  resources. 

Alternatives  Under  Consideration 

The  agency  is  considering  several 
alternatives  in  developing  its  proposed 
rule: 

(A)  No  change.  The  Agency  does  not 
permit  ANDAs  for  duplicates  of  drug 


products  that  FDA  approved  after 
October  10, 1962.  However,  FDA  has  ' 
allowed  the  submission  of  “paper” 

NDAs,  i.e.,  NDAs  that  rely  on  published 
reports  of  clinical  studies  showing 
safety  and  effectiveness.  Thus,  a  paper 
NDA  policy  would  achieve  many  of  the 
same  objectives  sought  by  an  extended 
ANDA  policy.  However,  this  informal 
Of  per  NDA  policy  would  necessarily  be 
lestricted  to  drugs  for  which  adequate 
published  literature  is  available,  and 
published  data  are  known  to  exist  for 
less  than  one-third  of  the  pioneer  drugs 
whose  patents  have  expired.  No  change 
in  policy  would  perpetuate  the  existing 
restrictions  on  competition  in 
prescription  drug  markets.  Such  a  policy 
benefits  sponsors  of  pioneer  drug 
products  to  the  extent  that  market 
exclusivity  sometimes  continues  beyond 
the  patent  expiration. 

(B)  Full  extension  of  ANDA 
applicability.  This  alternative  would 
allow  ANDAs  for  appropriate  drugs 
introduced  after  October  10, 1962, 
regardless  of  date  of  approval.  Although 
this  alternative  would  maximize  the 
potential  competition  in  prescription 
drugs  by  reducing  the  costs  associated 
with  marketing  new  drugs,  ANDA 
activity  would  be  constrained  (just  as 
NDA  activity  is  now  constrained)  by  the 
existence  of  patents  in  many  cases, 
particularly  for  more  recently  approved 
pioneer  drugs.  (Although  NDA  and 
ANDA  approvals  are  independent  of 
patent  issues,  marketers  of  duplicate 
drugs  risk  civil  suits  of  patent 
infringement  when  a  patent  has  not 
expired.) 

(C)  Limited  extension  of  ANDA 
applicability.  The  Agency  could  limit  the 
extension  of  applicability  of  the  post- 
1962  ANDA  policy  in  two  general  ways. 
First,  FDA  could  extend  ANDA 
availability  to  duplicates  or  drugs  very 
similiar  to  “older”  drugs  introduced 
during  a  fixed  period  of  time  (e.g.,  1962- 
1967).  Second,  FDA  could  extend  ANDA 
availability  initially  to  duplicates  of 
drugs  introduced  before  a  certain  date 
(e.g.,  December  31, 1970)  and  provide 
annually  for  successive  1-year 
extensions,  thereby  increasing  each  year 
the  total  number  of  products  for  which 
FDA  would  accept  ANDAs.  This 
alternative  is  a  means  to  balance  the 
tradeoff  to  society.  On  the  one  hand, 
society  benefits  from  enhanced 
competition  (i.e.,  the  expectation  of 
subsequent  lower  prices  on  generic 
drugs  to  consumers).  On  the  other  hand, 
society  derives  benefits  from  a  policy 
that  fosters  research  and  development 
of  previously  unmarketed  drugs,  which 
in  turn  is  dependent  on  adequate 
revenues  that  result  from  an  exclusive 


marketing  period  for  a  producer  of 
drugs. 

Summary  of  Benefits 

Sectors  Affected:  Consumers  of 
prescription  drugs  (pharmaceuticas 
preparations):  taxpayer, 
manufacturers  of  generic  drugs 
(generic  pharmaceutical  preparations): 
certain  drug  test  populations:  and 
Federal  and  State  drug  purchasing 
programs. 

The  proposal  would  be  favorable  to 
increased  competition  in  post-1962 
drugs,  potentially  leading  to  reduced 
prices  in  many  cases  through  increased 
direct  competition  or  through 
anticipatory  price  decreases  to  reduce 
the  threat  of  such  competition. 

Consumers  would  benefit  from  savings 
on  purchases  of  affected  drugs,  as  would 
taxpayers  through  Federal  and  State 
drug  purchasing  and  reimbursement 
programs. 

Prospective  marketers  (e.g.,  generic 
drug  manufacturers)  could  submit 
ANDAs  for  approval  without  conducting 
new  safety  and  effectiveness  testing. 
Subsequently,  they  would  benefit  from 
the  profit  they  receive  after  their  drug 
products  are  marketed.  Additionally,  the 
proposal  would  eliminate  the  use  of 
human  subjects  and  clinical 
investigators  in  unnecessary  testing  of 
drugs  with  known  characteristics.  FDA 
resources  would  not  be  used 
unnecessarily  for  the  review  of 
duplicative  research. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
drugs  (pharmaceutical  preparations): 
consumers:  and  FDA. 

None  of  the  alternatives  imposes  any 
direct  costs  on  the  economy.  Extension 
of  the  ANDA  policy  would  reduce  from 
present  levels  the  requirements  on  firms 
who  must  now  submit  an  NDA  to  obtain 
approval  to  market  duplicate  drug 
products.  Nevertheless,  insofar  as  an 
action  (i.e.,  any  alternative  except  no 
change)  results  in  activities  that  promote 
the  concomitant  goals  of  increased 
competition  and  reduced  societal 
expenditures  for  prescription  drugs, 
certain  costs  may  incurred  by  various 
sectors  of  the  ecomony. 

Drug  manufacturers  as  a  group  would 
incur  costs  for  the  preparation  of 
increased  numbers  of  ANDAs.  The  costs 
per  ANDA  are  modest  as  compared  to 
costs  of  an  NDA.  However,  as  the 
proposed  rule  became  fully 
implemented,  the  number  of  ANDAs 
submitted  could  generate  aggregate 
application  costs  that  exceed  those 
costs  that  likely  would  have  been 
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generated  by  the  submission  of  a 
smaller  number  of  duplicate  NDAs. 

Drug  firms  that  develop  innovative 
drug  products  could  receive  less 
revenues  from  such  products  as  a 
consequence  of  increased  competition  in 
certain  markets.  Conceivably,  the 
impact  on  total  revenues  of  such  firms 
or  on  the  expected  revenues  from  newly 
developed  drugs  could  affect 
unfavorably  the  economic  capacity  or 
incentives  for  drug  development.  Should 
this  be  translated  into  a  reduction  in  the 
future  rate  of  drug  development,  it  could 
represent  a  future  indirect  cost  to 
consumers  in  the  form  of  delayed 
introduction  of  new  or  improved 
therapies. 

Processing  the  increased  volume  of 
ANDAs  could  produce  a  net  increase  in 
FDA’s  total  drug  approval  workload  and 
resource  requirements. 

Related  Regulations  and  Actions 

Internal:  21  CFR  Part  314. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — October  1981. 

Public  Comment  Period — ^To  be 
determined. 

Public  Hearing(s] — To  be  determined. 
Final  Rule — ^To  be  determined. 

Draft  Regulatory  Impact  Analysis — 
Available  at  time  of  NPRM. 
Regulatory  Flexibility  Analysis — ^To 
be  determined. 

Available  Documents 
None. 

Agency  Contact 

Jean  Mansur,  Deputy  Assistant 
Director  for  Regulatory  Affairs 
Bureau  of  Drugs  (HFD — 30) 

Food  and  Drug  Administration 
Department  of  Health  and  Human 
Services 

5600  Fishers  Lane  Rockville,  MD  20857 
(301)  443-3640 


HHS— FDA 

Chemical  Compounds  Used  in  Food- 
Producing  Animals;  Criteria  and 
Procedures  for  Evaluating  Assays  for 
Carcinogenic  Residues  (21  CFR  Parts 
70*,  500*,  514*,  and  571*) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  §§  409(c)(3)(A),  512(d)(1)(H), 
706(b)(5)(B),  and  701(a). 

Reason  for  Including  This  Entry 

The  Food  and  Drug  Administration 
(FDA)  includes  this  entry  because  the 


proposed  rule  could  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy. 

Statement  of  Problem 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (§§  409(c)(3)(A),  512(d)(1)(H),  and 
706(b)(5)(B))  allows  FDA  to  approve  a 
carcinogenic  new  animal  drug,  food 
additive,  or  color  additive  for  use  in 
food-producing  animals,  provided  the 
compound  will  not  adversely  affect  the 
animals  for  which  it  is  intended,  and  no 
residue  of  such  compound  will  be  found 
(by  methods  of  examination  prescribed 
or  approved  by  FDA  regulation)  in  any 
edible  portion  of  such  animals  after 
slaughter,  or  in  any  food  yielded  by  or 
derived  from  the  living  animals.  This 
exception  to  the  general  statutory 
prohibition  (Delaney  clause)  against  the 
addition  of  carcinogenic  substances  to 
the  food  supply  has  come  to  be  known 
as  the  “DES  Proviso.” 

The  enactment,  in  1962,  of  the  DES 
Proviso  to  the  Delanev  clause  of  the  Act 
has  been  a  source  of.uontinuing 
controversy  stemming  from  the  phrase 
“no  residue  will  be  found.”  This  phrase 
can  be  interpreted  either  in  an  absolute 
or  an  operational  sense.  There  are  two 
important  facts  bearing  on  this 
controversy.  First,  the  introduction  of  a 
compound,  whether  or  not  carcinogenic, 
into  the  system  of  a  food-producing 
animal  is  likely  to  leave  in  the  animal’s 
edible  tissues  minute  residues  that 
cannot  be  detected  or  measured  by  any 
known  or  likely  to  be  developed  method 
of  analysis.  Second,  for  any  test 
developed  to  measure  the  concentration 
of  a  residue  in  an  edible  tissue,  there  is 
some  level  of  residue  in  that  tissue 
below  which  the  test  will  show  no 
interpretable  result.  In  view  of  these 
facts,  FDA  could  not  permit  any  use  of 
carcinogenic  drugs  in  animals  if  the 
Agency  adopted  the  absolute 
interpretation  of  the  phrase  “no  residue 
will  be  found.”  The  effect  of  that 
interpretation  would  be  to  deny  the  DES 
Proviso  any  effect  whatever.  The  second 
possible  interpretation  is  to  assume  that 
Congress  intended  to  require  FDA  to 
give  an  operational  and  more  realistic 
definition  to  the  phrase  “no  residue” 
and  to  proceed  accordingly. 

As  a  matter  of  policy,  to  implement 
the  DES  Proviso,  the  Agency  has 
adopted  the  second  interpretation  as  a 
more  likely  reflection  of  congressional 
intent,  for  two  reasons.  First,  by  its 
nature,  the  absolute  interpretation 
constitutes  a  negation  of  the  DES 
Proviso  to  the  Delaney  clause  and  leads 
to  the  conclusion  that  the  Congress 
introduced  the  Proviso  intending  it  to 
have  no  effect.  Second,  the  critical  term 
in  the  Proviso  is  that  no  residue  will  be 


“found” — ^not  that  none  will  exist. 
Therefore,  application  of  the  Delaney 
clause  to  animal  drugs,  food  additives, 
or  color  additives  hinges  on  the 
availability  of  appropriate  analytical 
methods  that  determine  whether 
residues  are  present  in  edible  tissues 
from  animals  treated  with  carcinogenic 
drugs.  Although  FDA  has  adopted  the 
second  interpretation,  it  has  never 
specified  by  regulation  the  criteria  and 
procediu*es  that  apply  in  the  process  of 
approving  methods  for  analyzing  animal 
tissues  for  carcinogenic  residues.  The 
proposed  regulation  would  specify  such 
criteria  and  procedures. 

Alternatives  Under  Consideration 

The  Agency  considered  several 
alternatives  in  developing  its  proposed 
rule  published  in  the  Federal  Register  of 
March  20, 1979  (44  FR  17070). 

(A)  No  change.  The  current  method 
for  approval  of  suspect  carcinogenic 
compounds  for  veterinary  use  relies  on 
an  FDA/sponsor-negotiated  (“sponsor” 
means  the  person  seeking  approval  to 
market  the  compound)  residue  level, 
which  attempts  to  weigh  in  balance  the 
known  or  perceived  human  risk  of 
cancer,  the  availability  of  a  reliable 
regulatory  test  method,  and  the 
agricultural  importance  of  the 
compound.  The  Agency  has  rejected  this 
approach,  because  it  is  difiicult  to 
adminster  fairly  and  rationally. 

(B)  State-of-the-art.  This  alternative, 
which  the  Agency  has  considered 
inappropriate  from  the  start,  defines  the 
phrase  “no  residue”  as  the  lowest  limit 
of  measurement  or  detection  by  the  best 
analytical  method  that  is  capable  of 
measuring  the  residues  of  a  compound 
in  edible  tissues  of  animals,  and  that  is 
available  at  the  time  FDA  approves  the 
compound.  The  Agency  has  rejected  this 
approach.  Difierent  compounds  have 
difiering  carcinogenic  potencies.  These 
difierences  are  not  in  any  way  related  to 
the  availability  or  lack  of  sensitive 
analytical  methods  that  measure 
residues  in  edible  tissues  from  food- 
producing  animals  that  have  been 
administered  a  compound.  For  instance, 
depending  on  the  relative  sensitivity  of 
the  available  methods,  this  alternative 
would  permit  public  consumption  of 
meat  contaminated  with  very  large 
levels  of  some  potently  carcinogenic 
residues  while  it  would  require  that 
meat  be  essentially  free  from  other 
carcinogenic  residues  of  low  potency. 
The  Agency  has  rejected  this  alternative 
because  the  degree  of  public  risk 
associated  with  the  use  of  a  compound 
would  become  a  function  solely  of  the 
capability  of  available  analytical 
technology. 
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(C)  Practical  zero.  This  approach 
would  have  one  advantage  over 
alternative  (B):  it  would  provide  a  well- 
defined  criterion  for  the  lowest  limit  of 
measurement  that  a  regulatory  assay 
method  would  have  to  satisfy.  This 
approach  would  not,  however,  take  into 
account  differences  in  carcinogenic 
“potency”  among  various  carcinogens^ 
Therefore,  it  is  unacceptable  for  the 
same  reason  as  alternative  (B).  Unless 
the  “practical  zero”  were  set  at  the  level 
appropriate  for  the  most  potent 
carcinogen,  it  would  not  provide 
sufficient  protection;  but  if  it  were  set  at 
that  level,  it  might  be  unnecessarily 
stringent  for  carcinogens  that  produce  a 
response  that  is  of  a  lower  magnitude.  In 
sum,  no  one  “practical  zero”  is 
appropriate  for  all  carcinogens. 

(D)  Sensitivity  of  Method  (SOM).  A 
third  approach  is  to  establish 
procedures  to  define  “no  residue”  , 
operationally,  on  the  basis  of 
quantitative  carcinogenicity  testing  of 
residues,  and  extrapolation  of  test  data 
(using  one  of  a  number  of  available 
procedures).  The  extrapolation 
procedure  would  estimate  the  residue 
levels  that  are  safe  in  the  total  diet  of 
test  animals  and  that  would,  it  they 
occurred,  be  considered  safe  in  the  total 
diet  of  man.  This  approach  (SOM 
procedures)  would  account  for  differing 
carcinogenic  potencies  of  each 
compound,  but  is  feasible  only  if  there  is 
a  regulatory  assay  method  to  reliably 
measure  the  safe  level  in  edible  tissue. 
Under  this  approach,  the  Agency 
accepts  a  very  low  level  of  increased 
risk  of  cancer  (one  case  in  one  million 
lifetimes). 

FDA  proposed  to  adopt  this 
alternative. 

Summary  of  BeneHts 

Sectors  Affected:  Veterinary 

pharmaceutical  manufacturing; 

livestock  production;  consumers  of 

meat  and  poultry;  and  FDA. 

The  proposal  would  provide  uniform 
criteria  and  procedures  for  evaluating 
the  carcinogenic  risk  presented  by 
residues  of  sponsored  compounds  for 
use  in  food-producing  animals.  FDA, 
industry,  and  consumers  would  benefit 
from  uniformity  in  regulation  of  such 
compounds. 

Veterinary  pharmaceutical  u 

manufacturers  would  know  in  advance 
the  procedures  on  which  FDA  would 
rely  to  approve  or  reaffirm  prior 
approval  of  applications,  if  the 
compound  is  a  suspect  carcinogen.  FDA 
would  apply  a  screening  mechanism 
known  as  “threshold  assessment”  to 
make  the  determination  of  potential 
carcinogenicity.  If,  under  the  criteria 
provided  in  the  threshold  assessment. 


no  such  potential  exists,  the  compound 
need  not  be  subject  to  the  SOM  data 
collection  procedures.  This  should 
benefit  sponsors  of  future  applications 
because  they  would  be  able  to 
determine  the  kinds  and  extent  of 
evidence  the  FDA  require  would 
evaluate  carcinogenic  potential.  For 
some  compounds,  such  evidence  already 
exists,  and  the  manufacturer  would 
avoid  unnecessary  costs.  In  other  cases, 
manufacturers  could  elect  to  initiate 
SOM  procedures  if  it  appears  that  the 
stepwise  SOM  procedures  would 
identify  a  safe,  feasible  residue  level 
and  a  suitable  analytical  method  for  its 
detection.  Finally,  there  could  be  cases 
where  manufacturers  would  avoid  the 
expense  of  conducting  tests  for 
compounds  that  are  unlikely  to  be 
approved  because  their  safe  residue 
levels  cannot  be  measured  by  existing 
technology. 

Consumers  of  meat  and  poultry 
derived  from  the  animals  to  whom  the 
compounds  were  administered  (either  as 
a  drug  or  a  feed  additive)  would  be 
assured  a  virtually  risk-free  supply  of 
these  products. 

FDA  would  benefit  because  the 
standardized  requirements  would  permit 
more  efficient  review  of  applications, 
fewer  negotiating  sessions  with 
industry,  and  reduced  likelihood  of  legal 
challenges  to  its  decisions. 

Summary  of  Costs 

Sectors  Affected:  Veterinary 

pharmaceutical  manufacturing; 

livestock  production;  and  consumers. 

The  sponsor  of  a  compound  subject  to 
SOM  procedures  would  bear  the  costs  to 
complete  the  prescribed  procedures.  The 
aggregate  cost  estimate  would  depend 
on  the  outcome  of  the  Agency’s 
application  of  the  “threshold 
assessment”  to  individual  compounds 
sponsored  for  approval.  If  the  safety  of 
an  already  approved  compound  is  called 
into  question,  the  agency  in  all 
likelihood  would  evaluate  the  compound 
first  by  applying  the  threshold 
assessment  in  order  to  determine  if 
studies  under  the  SOM  procedures  are 
necessary  to  resolve  the  safety 
concerns.  FDA  plans  to  publish  the 
guideline  for  conducting  threshold  ^ 

assessments  in  May  1981.  , 

Veterinary  pharmaceutical  ^ 

manufacturers  who  sponsor  or  have 
sponsored  a  compound  that  is  subject  to 
SOM  procedures  (that  is,  a  compound 
that  the  threshold  assessment  finds  has 
a  carcinogenic  potential)  would  bear  the 
costs  to  conduct  the  prescribed  testing 
procedures.  These  costs  could  be  passed 
on  to  livestock  and  poultry  producers 
who  later  purchase  the  products  to 


control  diseases  and  stimulate  animal 
growth.  Ultimately,  consumers  could 
pay  higher  prices  for  meat  and  poultry. 

The  draft  Regulatory  Analysis 
estimated  that  the  average  one-time 
costs  of  compliance  with  SOM 
procedures  for  an  exogenous  substance 
(a  synthetic-  or  natural-origin  substance 
that  is  not  produced  in  the  body  of  the 
food-producing  animal)  would  not 
exceed  $2.8  million  (1979  dollars)  for 
each  combination  of  target  species  and 
route  of  administration.  There  is  a 
corresponding  estimate  of  $0.5  million 
for  endogenous  substances  (a  substance 
normally  produced  in  the  body  of  the 
food-producing  animal).  The  aggregate 
cost  would  depend  on  the  carcinogenic 
potential  as  identified  by  the  threshold 
assessment.  Thus,  the  greater  the 
number  of  compounds  that  are 
identified,  the  greater  the  aggregate  cost. 
If,  after  conducting  SOM  procedures  and 
determining  the  approvable  residue 
level  for  a  specific  compound,  the 
manufacturer  were  unable  to  develop  a 
residue-testing  method  of  the  required 
sensitivity  (and  such  a  method  is 
otherwise  unavailable),  FDA  would 
deny  approval  of  the  product  and 
perhaps,  where  the  FDA  has  applied 
procedures  to  re-evaluate  the  safety  of 
an  already  approved  product,  withdraw 
approval.  It  is  difficult,  if  not  impossible, 
to  predict  which  products  would  be 
affected  in  this  way.  The  ultimate  effect 
on  feedlot  operations  and  on  the  supply 
of  meat  and  poultry  is  in  turn  subject  to 
speculation  about  which  products  might 
lose  market  approval.  If  few  products 
are  affected  in  this  way  and  there  were 
an  adequate  array  of  substitute 
products,  the  impacts  could  be  small 
and  limited  to  the  substitution  costs  and 
some  loss  of  total  output  of  slaughtered 
animals.  Conceivably,  however,  a 
number  of  unique  products  could  be 
affected  and  the  impact  correspondingly 
higher.  The  annual  effect  on  the 
economy  could  exceed  $100  million. 
FDA’s  final  Regulatory  Impact  Analysis 
will  address  these  questions. 

Related  Regulations  and  Actions 

Internal:  FDA  may  develop 
procedures  and  priorities  for  a  review  of 
previously-approved  animal  drugs. 

External:  None. 

Active  Government  Collaboration 

We  are  keeping  the  Department  of 
Agriculture  (USDA)  informed  of  our 
action  and  they  are  reviewing  the 
analytical  methodology  that  we  require. 

Timetable 

Reproposal  or  Tentative  Final 
Regulation — November  1981. 
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Draft  Regulatory  Impact  Analysis — 
Available  with  reproposal  or 
tentative  final  regulation. 

Regulatory  Flexibility  Analysis — Will 
accompany  Regulatory  Impact 
Analysis. 

Available  Documents 

NPRM-^4  FR  17070,  March  20, 1979. 
Data  and  information  supporting  the 
NPRM. 

Comments  received  during  public 
comment  periods. 

Transcript  of  the  public  hearing  on 
June  21-22, 1979. 

Draft  Regulatory  Analysis. 

Food  and  Drug  Administration  Docket 
No.  77N-0026. 

The  above  documents  are  available 
for  review  in  the  Dockets  Management 
Branch,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Room  4-62,  Rockville, 
MD  20857. 

Agency  Contact 

Constantine  Zervos,  Director 
Scientific  Liaison  and  Intelligence 
Staff  (HFY-31) 

Food  and  Drug  Administration 
Department  of  Health  and  Human 
Services 

5600  Fishers  Lane 
Rockville,  MD  20857 
(301)  443-4490 

HHS— FDA 

New  Drug  and  Antibiotic  Drug 
Reguiations;  Revision  of  Reguiations 
Governing  Approval  for  Marketing  (21 
CFR  Parts  310,  314,  and  431*) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  §§321(p),  352(1),  355,  357,  and 
371(a). 

Reason  for  Including  This  Entry 

The  Food  and  Drug  Administration 
(FDA)  includes  this  entry  because  it 
represents  a  comprehensive  revision  of 
current  regulations  governing  the 
agency's  review  and  approval  processes 
for  new  drugs  and  antibiotic  drugs  and  it 
will  have  signiHcant  implications  for 
applicants  seeking  marketing  approval 
of  human  drug  products. 

Statement  of  Problem 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  Act)  provides  in  §  505  (21  U.S.C. 
355)  that  a  new  drug  for  human  use  may 
not  be  introduced  or  delivered  for 
introduction  into  interstate  commerce  in 
the  United  States  unless  FDA  has 
approved  a  new  drug  application  (NDA) 
for  it.  FDA  approves  an  NDA  if  the 
sponsor  of  the  application  shows  by 
scientiHc  evidence  that  the  drug  is  safe 


and  effective  for  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  product’s  proposed  labeling. 

The  drug  approval  process  begins 
with  extensive  preclinical  and  clinical 
tests  of  an  investigational  drug  by  the 
sponsor.  This  phase  of  drug  approval  is 
subject  to  a  comprehensive  regulatory 
scheme  (21  CFR  Part  312),  whose 
revision  is  contemplated  as  a  future 
objective  of  this  entry.  It  is  commonly 
referred  to  as  the  IND  or 
“investigational  new  drug”  phase. 

When  a  sponsor  believes  the 
investigational  studies  on  a  drug  have 
shown  that  the  drug  is  safe  and  effective 
for  specific  therapeutic  conditions,  the 
sponsor  submits  an  NDA  to  FDA  to 
obtain  the  agency’s  approval  under  the 
Act  to  market  the  drug  in  the  United 
States.  The  Act  requires  FDA  to  approve 
the  application  before  the  new  drug  may 
be  marketed.  By  the  time  an  application 
is  submitted,  the  drug  usually  has  been 
studied  in  several  thousand  patients. 

The  application,  which  often  consists  of 
thousands  of  pages  of  material,  is 
reviewed  by  FDA  physicians, 
pharmacologists,  chemists,  statisticians, 
and  other  professionals  who  are 
experienced  in  evaluating  new  drugs. 
Their  recommendations  receive  further 
review  by  FDA  management  before  the ' 
agency  approves  the  application.  The 
regulations  governing  this  part  of  the 
approval  process  are  the  subject  of  the 
current  entry,  and  are  found  at  21  CFR 
Part  314. 

The  statutory  standards  for  approval 
are  stated  in  the  Act,  but  only  generally. 
Accordingly,  FDA  has  established 
general  regulations,  applicable  to  all 
“new  drugs,”  that  implement  the 
statutory  requirements.  Although  the 
Agency’s  review  of  new  drug 
applications  has  incorporated  new 
scientific  and  technological 
developments  as  they  have  become 
known,  its  regulations  have  been 
revised  infrequently,  and  then  primarily 
to  deal  with  specific,  discrete  problems. 

The  infrequent  revisions  of  the 
regulations  and  the  evolutionary 
changes  in  the  Agency’s  review 
practices  have  resulted  in  regulations 
that  no  longer  adequately  reflect  the 
Agency’s  approval  practices.  For  the 
same  reasons,  they  fail  to  promote 
expeditious  Agency  review  of 
applications.  In  some  cases  they  are 
outdated,  requiring  information  often 
found  unnecessary.  The  regulations  also 
do  not  reflect  well  the  Agency’s 
“bookkeeping”  practices  regarding  the 
niing  of  applications;  nor  the 
significance  of  certain  administrative 
actions  taken  on  applications,  such  as 
the  issuance  of  “approvable”  or 
“nonapprovable”  letters.  These  latter 


failures  have  contributed  to 
communications  problems  with 
sponsors,  and  have  generated  a 
perception  that  Agency  review  of 
applications  is  unjustifiably  long  and  not 
uniform.  By  providing  the  regulated 
industry  with  requirements  that 
accurately  reflect  the  Agency’s 
informational  needs,  that  improve  the 
organization  of  applications,  and  that 
explain  the  mechanics  of  the  approval 
process,  FDA  hopes  both  to  improve  the 
quality  and  speed  of  the  review  process 
and  to  enhance  the  Agency’s  credibility 
with  the  industry  and  the  Agency’s  other 
critics. 

Requirements  for  the  approval  of 
antibiotic  drugs  will  also  be  revised. 
Under  special  statutory  requirements 
not  applicable  to  other  new  drugs, 
antibiotics  are  required  to  be  “batch 
certiHed,”  that  is,  manufactured  batches 
are  subject  to  laboratory  testing  by  the 
Agency  before  marketing.  Standards  for 
these  tests  are  embodied  in  regulations 
issued  through  informal  rulemaking.  The 
regulations  for  batch  certiBcation  are 
drug-specific,  and  are  frequently  issued 
without  a  need  for  prior  public 
comment.  Although  the  approval  of  each 
new  antibiotic  requires  the  issuance  of  a 
new  regulation,  the  standards  for 
approval  (safety  and  effectiveness)  of  an 
antibiotic  are  very  much  like  those  for 
non-antibiotic  drugs.  Current 
regulations,  however,  still  differ  in  some 
respects:  for  example,  sponsors  of  new 
drug  applications  may  make  many 
changes  in  manufacturing  processes  or 
labeling  without  FDA's  prior  approval, 
but  sponsors  of  antibiotic  drugs  must 
obtain  FDA  approval  before  making 
almost  any  change.  Apart  from 
certification,  the  Agency  intends  in  the 
revision  to  conform  the  requirements  for 
antibiotics  to  the  more  liberal  ones  for 
other  new  drugs. 

Alternatives  Under  Consideration 

The  Agency  is  considering  the 
following  alternatives  in  developing  its 
proposed  rule: 

(A)  No  change.  FDA  rejects  this 
alternative  because  the  Agency  believes 
changes  in  the  regulations  are  essential. 

(B)  Retain  current  requirements  but 
restate  them  in  “plain  English.”  This 
alternative  would  help  applicants 
understand  existing  NDA  regulations.  It 
would  not,  however,  provide  any 
reffnement  of  the  regulations  to  improve 
the  approval  process,  for  example,  the 
elimination  of  requirements  for 
submitting  unnecessary  information. 

(C)  Revise  the  regulations.  FDA  would 
revise  the  existing  regulations  to 
improve  the  efficiency  of  FDA’s  review 
processes,  and  to  improve  the  Agency’s 


34094 


Federal  Register  /  Vol.  46,  No.  125  /  Tuesday,  June  30, 1981  /  Calendar  of  Federal  Regs. 


dealings  with  applicants  for  marketing 
approval.  The  Agency  would  articulate 
general  requirements  in  regulations, 
containing  performance  standards,  and 
would  complement  them  through 
detailed  guidelines  that  would  better 
address  the  intricate  scientific  issues 
involved.  Although  the  guidelines  do  not 
establish  regulatory  requirements, 
persons  may  rely  upon  them  with 
confidence  that  action  taken  under  a 
guideline  is  acceptable  to  the  Agency. 

Summary  of  Benefits 

Sectors  Affected:  Consumers  of  drugs 
(pharmaceutical  preparations):  and 
manufacturers  of  drugs 
(pharmaceutical  preparations). 

The  changes  in  the  regulation  are 
intended  to  improve  the  approval 
process  and  the  accompanying  dialogue 
between  FDA  and  sponsors  of  new  drug 
applications.  The  improvements  will 
enable  sponsors  to  prepare  and  submit 
higher  quality  applications,  ones  which 
FDA  can  review  more  efficiently  and 
with  fewer  delays.  This  will  benefit 
sponsors,  by  accelerating  the  receipt  of 
revenues  for  marketed  products.  It  also 
will  benefit  consumers  through  earlier 
availability  of  new  drugs. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
drugs  (pharmaceutical  preparations). 
Sponsors  of  applications  may  bear 
additional  costs  in  preparing  summaries, 
analyses,  and  tabulations  in 
submissions  to  meet  some  of  the  revised 
FDA  requirements.  It  is  expected  that 
such  costs  will  be  offset  by  indirect  cost 
savings  and  by  the  sponsor  benefits 
described  above.  The  degree  to  which 
these  costs  may  be  offset  is  not  yet  well 
established. 

Related  Regulations  and  Actions 

Internal:  New  drug  and  antibiotic 
regulations,  21  CFR  Parts  310  (new 
drugs),  312  (investigational  new  drugs), 
314  (new  drug  applications),  and  431 
(certification  of  antibiotic  drugs). 
External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — By  October  31, 1981. 

Public  Comment  Period — To  be 
determined. 

Final  Rule — To  be  determined. 

Draft  Regulatory  Impact  Analysis — 
Available  at  time  of  NPRM. 
Regulatory  Flexibility  Analysis — Will 
accompany  Regulatory  Impact 
Analysis. 


Available  Documents 
Notice  of  Public  Meeting,  October  12, 
1979  (44  FR  58919). 

Transcript  of  the  public  meeting  on 
November  7, 1979. 

Concept  Document — Investigational 
and  New  Drug  Regulations — 

Revisions — HHS/FDA — October  1979. 
The  above  documents  are  available 
for  review  in  the  Dockets  Management 
Branch  (Docket  No.  79N-0388),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rm.  4-62,  Rockville,  MD  20857. 

Agency  Contact 

Michael  C.  McGrane,  Legal  Assistant 
Bureau  of  Drugs  (HFD-30) 

Food  and  Drug  Administration 
Department  of  Health  and  Human 
Services 

5600  Fishers  Lane 
Rockville,  MD  20857 
(301)  443-5220 


HHS— Health  Care  Financing 
Administration 

Uniform  Reporting  Systems  for  Health 
Services  Facilities  and  Organizations 
(42  CFR  Part  402) 

Legal  Authority 

Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  of  1977,  §  19,  42 
U.S.C.  §  1121. 

Reason  for  Including  This  Entry 

The  Department  of  Health  and  Human 
Services  (HHS)  includes  these 
regulations  because  they  set  a  precedent 
for  changing  the  Medicare/Medicaid 
reporting  methodologies  currently 
employed.  The  systems  we  propose  will 
enable  the  Department  to  obtain 
uniform,  comparable  data  necessary  for 
Federal  reimbursement  of  health 
services  facilities,  effective  cost 
containment  and  policy  analysis, 
assessment  of  alternative 
reimbursement  mechanisms,  and  health 
planning. 

In  FY 1981  the  Health  Care  Financing 
Administration  (HCFA)  will  pay  more 
than  $50  billion  for  services  delivered 
under  the  Medicare  and  Medicaid 
programs.  HCFA’s  ability  to  manage 
these  publicly  funded  health  care 
programs  has  been  impeded  by  current 
cost-reporting  methods,  which  make  it 
difficult  to  judge  the  efficiency  of 
institutional  providers  and  to  accurately 
compare  the  costs  of  services  furnished 
within  institutions  or  among  institutions. 

Statement  of  Problem 

Section  19  of  P.L.  95-142  requires 
improved  financial  and  statistical  data 
from  institutional  providers  of  Medicare 
and  Medicaid  services  to  accurately 


identify  costs  and  to  aid  in  the  control  of 
the  escalating  inflation  rate  in  health 
care  costs.  It  requires  the  Secretary  of 
Health  and  Human  Services  to  establish 
a  uniform  reporting  system  for 
institutional  health  care  providers. 

With  the  beginning  of  the  Medicare 
program  in  1966,  the  Federal 
Government  reimbursed  providers  of 
health  services  on  the  basis  of  costs 
they  incurred.  The  Government  made 
reimbursement  under  a  relatively 
unsophisticated  mechanism  compatible 
with  the  individual  provider  accounting 
systems  of  the  time.  Since  then,  health 
care  costs  have  risen  dramatically.  For 
the  year  ending  September  30, 1980, 
health  care  expenditures  were  $235.1 
billion,  up  14.1  percent  from  the  previous 
12-month  period.  Health  expenditures 
claimed  9.2  percent  of  the  GNP,  up  from 
8.7  percent  in  the  prior  12-month  period 
and  8.8  percent  for  calendar  year  1979. 
During  1978  and  1979,  hospital  costs  rose 
at  an  annual  rate  of  12.5  percent. 

Because  of  their  need  to  furnish 
accountings  to  the  Government  and 
private  insurance  companies  and  a 
growing  awareness  of  the  value  of  cost 
control,  health  care  providers  began  to 
upgrade  the  complexity  and 
sophistication  of  their  accounting 
systems.  However,  each  provider 
continued  to  report  costs  on  the  basis  of 
its  unique  location,  age  of  physical 
plant,  and  management  philosophy.  The 
unsophisticated  reimbursement  methods 
employed  by  the  Federal  Government 
also  permitted  providers  to  legitimately 
maximize  the  amount  of  reimbursement 
by  the  way  in  which  they  chose  to  report 
their  costs. 

With  the  continued  rise  in  health  care 
costs,  efforts  at  cost  containment  were 
initiated  on  several  occasions.  However, 
lacking  means  to  effectively  compare 
costs  of  services  delivered  by  different 
institutions,  the  Government  has  been 
compelled  to  reimburse  on  the  basis  of 
costs  incurred — there  has  been  no 
means  of  determining  whether  a 
provider  was  furnishing  health  care 
services  in  an  efficient  and  cost- 
effective  manner.  Recognizing  this 
problem.  Congress  enacted  the 
Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  in  1977. 

The  regulations  we  propose  would 
establish  uniform  reporting  systems  for 
all  health  services  facilities  and 
organizations  that  participate  in  the 
Medicare  and  Medicaid  programs, 
including  hospitals,  skilled  nursing 
facilities,  intermediate  care  facilities, 
home  health  agencies,  and  health 
maintenance  organizations. 

The  law  requires  promulgation  of 
regulations  to  establish  a  uniform 
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system  of  reporting  for  the  following 
types  of  information  for  each  type  of 
health  services  facility  or  organization: 

(1)  the  aggregate  cost  of  operations 
and  the  aggregate  volume  of  services: 

(2)  the  cost  and  volume  of  services  by 
functional  account  (a  group  of  activities 
involved  in  providing  a  particular  health 
care  service); 

(3)  rates  by  category  of  patient  and 
class  of  purchaser; 

(4)  capital  assets,  as  defined  by  the 
Secretary  of  Health  and  Human 
Services,  including  (as  appropriate] 
capital  funds,  debt  services,  lease 
agreements  used  in  lieu  of  capital  funds 
and  the  value  of  land,  facilities,  and 
equipment,  and; 

(5)  discharge  and  bill  data. 

We  will  implement  uniform  reporting 
through  several  different  regulations, 
since  the  different  types  of  facilities  and 
different  types  of  data  required  involve 
diverse  issues  and  approaches. 

When  in  place,  these  systems  will 
enable  the  Department  to  obtain 
uniform,  comparable  data  necessary  for 
reimbursement,  effective  cost 
containment  and  policy  analysis, 
assessment  of  alternative 
reimbursement  mechanisms,  and  health 
planning.  Adequate  and  comparable 
data  are  not  presently  available  to 
support  these  objectives. 

If  we  fail  to  regulate  in  this  area,  we 
would  fail  to  follow  the  legislative 
mandate  of  the  Congress  and  have  no 
effective  means  of  securing  data  to 
permit  inter-institutional  comparisons  of 
health  care  costs.  Without  such 
comparisons,  we  cannot  judge  relative 
efficiency  in  health  care  delivery  and  we 
are  hampered  in  our  own  efforts  at 
health  care  cost  containment. 

Alternatives  Under  Consideration 

Within  the  legislative  mandate, 
certain  options  are  available.  The  major 
goal  of  the  Department  in  developing  the 
rules  that  will  affect  the  scope  of  the 
regulations  is  to  minimize  reporting 
burden  and  eliminate  duplicative  and 
overlapping  data  requirements  placed 
on  the  provider,  while  meeting  the  intent 
of  the  legislation. 

For  the  regulation  implementing 
reporting  of  data  on  cost,  use,  and 
capital  assets  for  hospitals,  the  major 
options  we  have  chosen  in  rules 
published  to  date  are: 

(1)  To  merge,  to  the  extent  possible. 
Departmental  data  collection  activities 
(e.g..  Medicare  and  Medicaid  cost 
reporting,  hospital  facilities  components 
of  the  Cooperative  Health  Statistics 
Systems  funded  by  the  Public  Health 
Service)  to  coordinate  reporting 
requirements  and  minimize  the  burden 
on  the  providers.  (This  will  shift  some  of 


the  burden  to  HCFA,  since  it  will  have 
to  pass  the  information  on  to  the  Public 
Health  Service.) 

(2)  To  reduce  cost  reporting 
requirements  for  small  facilities  (less 
than  4,000  admissions  annually)  in  order 
to  minimize  the  burden  on  such 
facilities.  (This  will  have  only  a  slight 
effect  on  the  comparability  of  the  data 
obtained  through  the  system.) 

(3)  To  limit,  to  the  extent  possible,  the 
level  of  detail  required  to  ascertain  the 
cost  of  services  provided  (e.g.,  sub¬ 
classification  of  salaries,  employee 
benefits,  supplies)  for  specified  cost 
centers,  in  an  effort  to  decrease  the 
reporting  burden.  This  will  also  reduce 
the  accuracy  of  the  data  derived,  but  we 
are  unable  to  directly  correlate  the  loss 
of  accuracy  with  the  significant  savings 
that  will  result  from  limiting  the  degree 
of  detail  in  these  areas. 

For  the  regulation  implementing  the 
collection  of  hospital  bill  and  discharge 
data,  the  major  issues  under 
consideration  are: 

(1)  Confidentiality  considerations 
regarding  data  collected  on  non- 
federally  financed  patients  and  the 
physicians  treating  them.  In  order  to 
assure  the  adequacy  of  sampled  data, 
such  data  must  be  collected  on  a 
random  basis  from  the  entire  patient 
population,  without  distinction  as  to 
source  of  payment.  Of  necessity,  this 
will  mean  that  some  of  the  discharge 
and  billing  data  obtained  will  pertain  to 
non-Federal  patients  and  their 
physicians.  The  data  collected  on 
Federal  patients  are  required  in  order  to 
verify  the  accuracy  of  charges  made,  but 
in  the  case  of  non-Federal  patients  no 
such  consideration  exists.  Appropriate 
safeguards  will  be  required  to  avoid 
inappropriate  disclosure  and  to  assure 
that  data  collected  are  not  identified 
with  a  patient  or  practitioner  to  any 
greater  degree  than  required  for 
completion  of  the  study. 

(2)  Method  of  collecting  and 
processing  the  bill  and  discharge  data. 

(3)  Appropriate  areas  of  reporting  for 
industries  with  differing  methods  of 
patient  care,  such  as  home  health 
agencies  and  skilled  nursing  facilities. 

(4)  Appropriate  “discharge  data”  from 
such  institutions  as  health  maintenance 
organizations  which  primarily  treat 
ambulatory  patients. 

Summary  of  Benefits 

Sectors  Affected:  All  hospitals,  skilled 
nursing  facilities,  intermediate  care 
facilities  (nursing  and  personal  care 
facilities),  home  health  agencies, 
health  maintenance  organizations  and 
other  types  of  health  services  facilities 
and  organizations  participating  in  the 
Medicare  and  Medicaid  program; 


patients  in  these  facilities  or  those 
being  treated  by  them;  physicians  and 
other  health  care  practitioners 
reimbursed  through  Medicare  and/or 
Medicaid  programs;  and  the 
Department  of  Health  and  Human 
Services. 

In  1979,  the  Nation  spent  an  estimated 
$212.2  billion,  or  $943  per  person,  for 
health  care.  This  expenditure  included 
$54.4  billion  in  premiums  to  private 
health  insurance,  $60.9  billion  io  Federal 
payments,  and  $30.5  billion  in  State  and 
local  government  funds.  For  the  12- 
month  period  ending  September  30, 1980, 
the  Nation  spent  $235.1  billion,  or  $911 
per  person.  Of  this  amount,  29  percent, 
or  $^.2  billion,  was  spent  by  the 
Federal  Government  and  40  percent  by 
State  and  local  governments.  (These  are 
only  estimates,  since  many  programs  are 
still  completing  their  records  for  fiscal 
year  1980.) 

Since  1965,  health  care  costs  have 
averaged  a  12.2  percent  increase 
annually,  while  the  Cross  National 
Product  (GNP)  increased  an  average  9.2 
percent  annually  over  the  same  period. 
The  result  has  been  that  health  care 
costs,  which  accounted  for  6.1  percent  of 
the  GNP  in  1965,  now  account  for  9.0 
percent.  This  cost  spiral  has  affected  the 
entire  economy.  Better  management 
practices  and  health  care  cost 
containment  are  expected  to  decrease 
the  health  care  portion  of  the  GNP  and 
expand  the  resources  available  for  other 
sectors  of  the  economy.  The  Department 
of  Health  and  Human  Services  will  also 
benefit  through  a  reduction  in  the  rate  of 
cost  increase  and  improved  data  for 
comparability  and  health  planning. 
Providers  will  benefit  through  improved 
management  techniques  potentially 
resulting  from  comparisons  of  data  from 
their  institution  and  others  across  the 
Nation. 

It  is  HCFA's  judgment  that  cost 
savings  will  be  realized  by  the  health 
care  industry  and  the  general  public  by 
implementation  of  uniform  bill  and 
discharge  reporting  systems.  Most 
patients  at  health  care  facilities  today 
have  their  treatment  costs  defrayed  in 
whole  or  part  by  a  third  party  (Federal, 
State,  and  local  government,  private 
insurance,  employer,  etc.)  and  most  of 
these  payors  require  billing  data  to  be 
presented  in  their  own  specified 
formats.  If  a  format  can  be  devised  that 
gains  universal  acceptance,  health  care 
providers  are  expected  to  save 
considerable  staff  time  with  consequent 
reductions  in  the  costs  of  administering 
health  care  facilities.  In  addition  to  bill 
data,  numerous  Federal  and  State 
agencies  as  well  as  other  organizations 
require  discharge  information  to  be 
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reported  separately  from  the  billing 
process.  As  with  bill  data,  providers  are 
required  to  report  discharge  data 
according  to  the  specifications  of  the 
data  user.  Most  discharge  data  sets 
duplicate  over  60  percent  of  the  data 
reported  on  the  bill.  HCFA  is  working 
toward  improving  the  collection  and 
management  of  these  two  data  sets. 
Alternative  reporting  mechanisms  are 
now  being  investigated. 

We  are  designing  uniform  reporting 
systems  with  the  intent  of  reducing  and 
eliminating  costly  multiple  collection 
and  processing  of  duplicate  data  and 
with  the  intent  of  improving  the  utility  of 
the  data  through  consistent  and 
compatible  definitions  and  codes.  It  is 
anticipated  that  providers  will  prepare  a 
single  data  set  instead  of  the  several 
reports  for  multiple  State  and  Federal 
agencies  required  in  the  past.  We  expect 
the  data  collected  through  these  systems 
to  result  in  further  cost  savings  because 
they  wilt  provide  the  basis  for 
reimbursement  reform,  better  health 
policy  analysis,  improved  health 
planning,  and  better  control  over 
expenditures  by  providers  for  supplies, 
services,  and  capital.  Cost  savings 
should  also  be  realized  by  individuals, 
since  promotion  of  greater  efficiency 
and  less  staff  time  for  furnishing 
discharge  and  bill  reports  data  should 
aid  in  curbing  the  increases  in  health 
care  costs. 

Summary  of  Costs 

Sectors  Affected:  All  hospitals,  skilled 
nursing  facilities,  intermediate  care 
facilities  (nursing  and  personal  care 
facilities],  home  health  agencies, 
health  maintenance  organizations, 
and  other  types  of  health  services 
facilities  and  organizations 
participating  in  the  Medicare  and 
Medicaid  programs;  patients  in  these 
facilities  and  those  being  treated  by 
them;  and  HHS. 

Based  upon  an  initial  Regulatory 
Analysis  of  costs  of  implementing  a 
uniform  cost  reporting  system  for  the 
hospitals  of  the  Nation,  alternatives 
available  range  in  cost  from  $218  million 
to  $0  in  1979  dollars.  The  former  figure 
represents  costs  of  conversion  to 
uniform  accounting  and  reporting 
systems,  a  situation  not  required  by  the  , 
Congress  or  HCFA.  The  latter  figure 
represents  no  revision  of  any  sort,  which 
is  contrary  to  legislative  mandate.  In 
proposed  rules  published  March  19, 1980 
(45  FR  17894),  we  chose  an  alternative 
that  we  estimated  would  cost  $56 
million  to  implement,  or  approximately 
$8,000  for  each  of  the  7,000  hospitals  in 
the  Nation.  This  figure  includes  a  $19 
million  ($2,700  per  hospital)  start-up 
cost,  and  an  annual  cost  of  $37  million 


($5,300  per  hospital]  thereafter.  Of  these 
figures,  HCFA  would  share 
approximately  40  percent  of  the  cost 
through  normal  reimbursement 
mechanisms.  We  are  now  reassessing 
this  proposal  to  determine  what 
additional  revisions  can  be  made  to 
minimize  cost  and  burden.  A 
preliminary  cost  study  for  implementing 
uniform  reporting  for  home  health 
agencies  has  recently  been  completed 
for  HCFA  by  the  firm  of  Morris,  Davis 
and  Company,  certified  public 
accountants.  First  year  implementation 
cost,  projected  on  the  basis  of  generally 
accepted  statistical  principles,  was 
estimated  at  $2.9  million  for  the  year- 
end  conversion  to  furnish  required  data 
or  $11.4  million  if  the  industry  elected  to 
convert  its  accounting  systems  to 
furnish  the  data  required.  The  average 
reporting  effort  was  estimated  at  196 
hours  per  year  in  the  first  case  and  747 
hours  for  the  second.  For  the  average 
agency,  this  translates  into  a  cost  of 
$1,011  to  give  a  year-end  report  or  $4,270 
to  convert  its  accounting  system.  We 
will  undertake  similar  studies  in 
conjunction  with  development  of  other 
uniform  reporting  systems. 

Related  Regulations  and  Actions 

Internal:  Medicare  and  Medicaid  cost 
reporting  requirements.  Professional 
Standards  Review  Organization 
reporting  requirements,  and  National 
Center  for  Health  Statistics  Cooperative 
Health  Statistics  Systems  reporting 
requirements  are  in  effect  now.  We  will 
incorporate  these  in  the  uniform 
reporting  systems. 

External:  None. 

Active  Government  Collaboration 

The  Public  Health  Service  has 
cooperated  with  HCFA  to  merge  their 
hospital  facilities’  data  collection 
requirements  into  the  proposed  uniform 
cost  and  utilization  reporting  systems. 

Timetable 

NPRM,  Uniform  Cost  Reporting  for 
Skilled  Nursing  Facilities  and 
Intermediate  Care  Facilities — To  be 
determined. 

NPRM,  Hospital  Discharge  and  Billing 
Data — To  be  determined. 

NPRM,  Skilled  Nursing  Facility/ 
Intermediate  Care  Facility 
Discharge  and  Billing  Data — ^To  be 
determined. 

NPRM,  Home  Health  Agency  Cost  and 
Utilization — To  be  determined. 

Draft  Cost  and  Regulatory  Impact 
Analysis — To  be  determined. 

NPRM,  Home  Health  Agency 
Discharge  and  Billing — To  be 
determined. 

NPRM,  Health  Maintenance 


Organization  Cost  and  Utilization — 
To  be  determined. 

NPRM,  Health  Maintenance 
Organization  Discharge  and 
Billing — To  be  determined. 

Final  Rule,  Hospital  Cost  and 
Utilization  Reporting — ^To  be 
determined. 

Final  Cost  and  Regulatory  Impact 
Analysis — January  1981. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

Uniform  Reporting  Systems  for  Health 
Services  Facilities  and  Organizations, 
NPRM— 44  FR  4741,  January  23, 1979. 

Public  Comments  Responding  to 
NPRM. 

A  Guide  to  Hospitals  for  Planning  and 
Producing  the  Reports  for  the  System  for 
Hospital  Reporting  (SHUR) — September 
30, 1979. 

Annual  Hospital  Report  (Manual  and 
Forms) — February  20, 1980. 

NPRM  and  Draft  Regulatory 
Analysis— 45  FR  17894,  March  19, 1980. 

Public  Comments  Responding  to 
NPRM. 

Copies  of  these  documents  may  be 
reviewed  in  the  Department’s  offices  at 
Room  309G,  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  DC,  (202)  245-7890. 

Agency  Contact 

Bill  Cresswell,  Acting  Director,  Office 
of  Information,  Planning,  and 
Development 

Department  of  Health  and  Human 
Services 

Health  Care  Financing  Administration 

Oak  Meadows  Building 

6340  Security  Boulevard 

Baltimore,  MD  21207 

(301)  597-2380 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Flammability  Standards  for 
Crewmember  Uniforms  (14  CFR  Parts 
121*,  123*,  127*,  and  135*) 

Legal  Authority 

Department  of  Transportation  Act, 

§  6(c),  49  U.S.C.  §  1655(c);  Federal 
Aviation  Act  of  1958,  as  amended, 

§§  313(a),  601,  and  604,  49  U.S.C. 

§§  1354(a),  1421,  and  1424. 

Reason  for  Including  This  Entry 

The  Federal  Aviation  Administration 
(FAA)  thinks  these  proposed  rules  are 
important  because  they  will  impose  a 
major  increase  in  costs  on  the  airline 
industry. 
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Statement  of  Problem 

The  FAA  has  found  that  many 
uniform  items  worn  by  flight 
crewmembers  are  highly  flammable 
when  exposed  to  Are  and  other  sources 
of  ignition.  Tests  performed  by  the 
National  Bureau  of  Standards  of  the 
Department  of  Commerce  under 
contract  to  FAA  established  that  fabrics 
presently  used  in  making  uniforms  for 
crewmembers  Would  not  resist  the 
effects  of  flame  and  heat  flux  in 
survivable  cabin  fires  and  could  prevent 
crewmembers  from  helping  passengers 
in  such  situations.  Among  other  actions, 
the  FAA  is  considering  establishing 
standards  of  flammability  and 
resistance  to  heat  flux  for  materials 
used  in  crewmember  uniforms. 

Alternatives  Under  Consideration 

Possible  alternatives  to  establishing 
flammability  standards  for 
crewmembers  are; 

(A)  No  regulation;  do  not  require 
uniforms  worn  by  crewmembers  to  meet 
any  flammability  standard.  Current 
materials  used  to  make  uniforms 
provide  maximum  comfort,  a  range  of 
styling,  and  are  easily  cleaned. 

However,  they  are  constructed  of 
conventional  fabric  that  is  flammable 
and  may  provide  inadequate  protective 
clothing.  Without  protective  clothing, 
crewmembers  may  be  incapable  of 
performing  necessary  functions  in 
certain  emergencies. 

(B)  Require  crewmembers  to  put  on 
special  garments  such  as  firemen  wear 
in  case  of  a  fire.  This  option  was  fully 
explored  and  reported  in  FAA  Report 
No.  FAA-RD-77-18.  Although  the 
garment  provides  maximum  protection 
from  flame  and  radiant  heat,  it  is  very 
expensive  and  diiflicult  to  put  on. 

(C)  Require  that  crewmember 
uniforms  meet  a  standard  similar  to  the 
current  children's  sleepwear  standards. 
This  is  a  performance  standard  that 
requires  that  materials  used  for 
children’s  sleepwear  resist  ignition 
when  exposed  to  flame,  and  self- 
extinguish  rapidly.  Materials  which 
satisfy  the  children’s  sleepwear 
standard  must  be  flame-resistant,  but 
need  not  protect  the  wearer  from  radiant 
heat  transferred  through  clothing. 

(D)  Require  crewmember  uniforms  to 
meet  a  test  measuring  resistance  to 
ignition  and  ability  to  self-extinguish  as 
well  as  a  standard  designed  to  protect 
the  wearer  from  injury  from  the  transfer 
of  radiant  heat  through  clothing. 

(E)  Withdraw  Advance  Notice  of 
Proposed  Rulemaking  No.  75-13  (40  FR 
11737,  March  13, 1975)  and  publish  an 
Advisory  Circular  (AC)  containing  the 
degree  of  protection  provided  by  various 


types  of  materials  that  could  be  used  for 
crewmember  uniforms.  This  AC  should 
also  discuss  the  characteristics  of  these 
materials  such  as  comfort, 
serviceability,  color-fastness,  type  of 
protection  provided,  ease  of  tailoring, 
method  of  cleaning,  etc.  This  would 
provide  the  information  necessary  for  an 
operator  voluntarily  to  select  the 
material  best  suited  for  its  type  of 
operation,  climatic  conditions  in  its  area 
of  operation,  length  of  flights,  uniform 
design  requirements,  and  crewmember 
preference.  The  selection  could  balance 
the  amount  of  protection  wanted  with 
the  cost,  comfort,  serviceability,  and 
style  the  operator  and  its  crewmembers 
desire.  This  approach  would  also  give 
the  FAA  an  opportunity  to  study  the 
suitability  of  these  materials  in  actual 
use  without  imposing  an  unacceptable 
economic  burden  on  all  operators.  A 
disadvantage  of  using  an  AC  would  be 
that  it  contains  voluntary  guidelines. 
There  would  be  no  guarantee  that 
operators  would  comply,  although  many 
carriers  already  meet  similar  standards 
as  a  result  of  labor-management 
agreements. 

We  have  not  completed  our  review 
and  analysis  of  the  numerous  public 
comments  received  in  response  to 
Notice  Nos.  75-13,  75-13A,  and  75-13B 
and  in  response  to  a  public  hearing  held 
in  May  19^.  Until  we  complete  this 
analysis,  we  will  be  unable  to  state 
which  of  the  five  alternatives  is  the  most 
desirable.  However,  in  view  of  the 
regulatory  action  we  already  have 
taken,  the  next  action  will  be  to  issue 
either  an  NPRM  or  a  notice  of 
withdrawal  of  the  ANPRM.  We  will 
decide  which  action  we  will  take  by  July 
1981. 

Currently,  technology  in  the  textile 
industry  permits  the  establishment  of  a 
standard  that  protects  wearers  from 
both  flame  and  radiant  heat.  Most 
fabrics  can  be  treated  to  increase  their 
protective  qualities.  In  addition,  fire- 
retardant  wool  and  cotton  are  available 
in  a  wide  range  of  colors  and  weights. 
These  fire-retardant  fabrics  are  woven 
of  both  natural  and  synthetic  fire- 
retardant  fibers  to  maximize  wearability 
and  protection.  Synthetic  fabrics  such  as 
Nomex  are  available  in  a  variety  of 
weights.  Although  these  synthetics 
provide  the  greatest  protection  to  the 
wearer,  their  range  is  somewhat  limited 
due  to  problems  with  colorfastness.  In 
the  past,  Nomex  has  been  used 
primarily  by  fire  and  police  agencies, 
and  color  choice  was  not  a  problem.  If 
demand  for  more  variety  increases,  a 
wider  range  of  colors  may  be  developed. 

Although  certain  fabrics  such  as 
polyester  have  limited  fire-retardant 


qualities,  other  fabrics  of  similar  weight 
and  purpose  may  be  substituted.  Fire- 
retardant  fabrics  are  available  that  are 
comparable  to  conventional  fabrics  with 
respect  to  durability,  color  choice,  style 
and  tailoring  capability,  and  fabric 
weight  range.  The  fire  retardant 
properties  of  some  fabrics  can  be 
retained  through  the  useful  life  of  the 
garment.  For  other  fabrics,  it  could  last 
through  at  least  50  wash/cleaning 
cycles. 

Summary  of  Benefits 

Sectors  Affected:  Air  carrier  flight 
crewmembers;  and  air  passengers. 
Until  the  type  of  material  to  be  used 
has  been  established,  it  is  difficult  to 
determine  the  benefit  to  the  clothing 
manufacturers.  However,  from  the 
public  meeting,  the  manufacturers 
indicated  that  the  manufacture  of 
crewmember  uniforms  is  a  small  part  of 
the  industry’s  overall  output.  If  this  is  so, 
the  impact  on  industry  would  be 
negligible. 

The  benefit  expected  from  the 
proposed  flammability  standards  would 
be  increased  safety  for  crewmembers 
and  passengers.  Flightcrews  would  be 
safer  in  case  of  fire,  which  would 
increase  safety  for  the  traveling  public. 

Sununary  of  Costs 

Sectors  Affected:  Manufacturers  of 
textile  mill  products  and  apparel,  and 
other  textile  products;  the  air 
transportation  industry;  and  air 
passengers. 

The  cost  per  uniform  would  increase, 
causing  an  economic  impact  on  the  user 
or  purchaser.  The  U.S.  textile  and 
clothing  industry  would  be  affected  by 
the  economic  impact  of  producing  new 
materials  and  clothing  made  from  these 
materials.  The  air  carrier  industry  would 
bear  the  cost,  possibly  through 
increased  airfare,  which  would  directly 
affect  air  passengers.  No  specific  cost 
information  is  available  at  this  time.  We 
will  include  it  in  the  Regulatory  Impact 
Analysis. 

While  using  more  wool  and  \vool- 
blend  fabrics  would  provide  some 
increase  in  protection,  the  textile,  fabric, 
and  uniform  manufacturers  at  the  public 
meeting  did  not  appear  to  be  too 
interested  in  producing  uniforms  from 
the  kind  of  space-age  fabrics  that  would 
result  in  a  substantial  increase  in  fire 
protection.  While  no  precise  cost  figures 
were  presented,  designing  and 
producing  uniforms  to  the  current 
fashion  demands  of  the  airline  industry 
could  significantly  increase  the  per-item 
cost  for  this  small  segment  of  the 
clothing  industry.  In  addition,  care  costs 
to  the  crewmember  may  increase  for 
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these  kinds  of  fabric,  as  is  already  the 
case  for  all-wool  fabrics. 

Related  Regulations  and  Actions 

Internal:  Part  121  of  the  Federal 
Aviation  Regulations  and  FAA  Report 
Nos.  FAA-RD-75-176  and  FAA-RD-77- 
18. 

External:  Federal  Rule,  Flammability 
Standard  for  Children’s  Sleepwear,  16 
CFR  1616.5(a)(b)(c)(i)(ii).  State  and  local 
governments  have  established  clothing 
standards  for  some  hazardous 
professions,  such  as  those  for  fireman. 

Active  Government  Collaboration 

The  National  Transportation  Safety 
Board’s  comments  on  Notices  75.13  and 
75-13A  recommended  that  the  scope  be 
expanded  to  include  clothing  of  all 
crewmembers  to  give  them  the  same 
protection  as  flight  attendants.  The 
National  Bureau  of  Standards  developed 
the  technical  basis  for  the  flammability 
standards. 

Timetable 

The  FAA  is  proposing  standards  to  be 
listed  in  appendices  to  14  CFR  Parts 
121, 123, 127,  and  135.  The  following 
are  future  action  dates: 

NPRM  or  Notice  of  Withdrawal — July 
1981. 

If  an  NPRM  is  issued,  the  Timetable 
will  be: 

NPRM— July  1981. 

Public  Comment  Period — For  NPRM, 

90  to  120  days  after  issuance. 

Preliminary  Regulatory  Impact 
Analysis — Will  accompany  NPRM. 

Final  Rule — Pending. 

Final  Rule  Effective — 36  months  after 
we  issue  final  rule. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

ANPRM  75-13  (40  FR  11737), 
published  March  13, 1975:  Notice  75-13A 
(45  FR  2775)  published  April  24, 1980 
reopening  the  comment  period;  and 
Notice  75-13B  (45  FR  55760)  published 
August  21, 1980  extending  the  comment 
period,  are  available  from  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention;  Rule  Docket 
(AGC-24),  Docket  No.  14451,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  S.W.,  Washington, 
DC  20591. 

You  can  get  copies  of  FAA  reports 
entitled  "Development  of  a  Proposed 
Flammability  Standard  for  Commercial 
Transport  Flight  Attendant  Uniforms,’’ 
Report  No.  FAA-RD-75-176,  and 
“Development  of  a  Fire  Protective 
Overgarment  for  Use  by  Air  Carrier 
Flight  Attendants,’’  Report  No.  FAA- 
RD-77-18,  from  the  National  Technical 


Information  Service,  Springfield,  VA 
22161. 

Agency  Contact 

Joseph  Sirkis,  Aerospace  Engineer 
Regulatory  Projects  Branch 
Safety  Regulations  Staff 
Federal  Aviation  Administration 
800  Independence  Avenue,  S.W. 
Washington,  DC  20591 
(202)  755-8716 


DOT— Federal  Highway  Administration 

Hours  of  Service  of  Drivers  (49  CFR 
Part  395*) 

Legal  Authority 

The  Motor  Carrier  Act  of  1935  (Part  II 
of  the  Interstate  Commerce  Act),  49 
U.S.C.  §  304;  Department  of 
Transportation  Act,  §  3,  49  U.S.C.  §  1655. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  any  change  in  the  hours  of 
service  regulations  that  restricts  when  a 
driver  may  work  could  have  a  major  • 
economic  impact  on  both  the  trucking 
industry  and  consumers,  causing 
considerable  controversy. 

Statement  of  Problem 

The  FHWA  is  considering  revising  the 
regulations  that  limit  the  driving  hours 
and  prescribe  rest  periods  for  drivers  of 
vehicles  engaged  in  interstate  or  foreign 
commerce.  It  is  taking  this  action  in 
response  to: 

•  Numerous  requests  from  public 
interest  groups,  labor  organizations, 
motor  carriers,  and  individual  drivers. 

•  Research  studies  showing  driver 
fatigue  to  be  a  cause  in  commercial 
motor  vehicle  accidents. 

•  A  1974  decision  of  a  Federal  District 
Court  involving  a  suit  brought  by  PROD, 
Inc.,  an  interest  group  representing  some 
commercial  truck  drivers  who  sought 
judicial  review  of  FHWA’s  failure  to 
initiate  rulemaking  proceedings  on  the 
hours  of  service  regulations  [PROD,  Inc., 
et  al.  V.  Claude  S.  Brinegar,  U.S.  District 
Court  for  the  District  of  Columbia,  Civil 
Action  No.  2098-73).  The  suit  was 
dismissed  by  the  Court  to  allow  FHWA 
to  begin  rulemaking.  The  dismissal 
allowed  PROD  to  reinstate  the  suit  in  18 
months  if  FHWA  had  failed  to  initiate 
rulemaking. 

PROD  initiated  another  lawsuit  on 
December  8, 1980,  requesting  the  Court 
to  direct  DOT  to  publish  an  NPRM 
revising  the  hours  of  service  regulations 
and  asking  that  the  Court  establish  a 
reasonable  timetable  for  completion  of 
the  rulemaking  proceeding.  [PROD,  Inc., 
et  al.  V.  Drew  Lewis,  U.S.  District  Court 


for  the  District  of  Columbia,  Civil  Action 
No.  80-3118.) 

The  objective  of  this  regulation  is  to 
increase  the  overall  safety  of  the 
Nation’s  highways  through  the  revision 
of  current  regulations  governing  the 
hours  of  service  for  drivers  of 
commercial  trucks  and  buses  engaged  in 
interstate  or  foreign  commerce. 

The  FHWA  currently  limits,  by 
regulation,  the  hours  of  service  for 
drivers,  as  part  of  its  overall 
responsibility  for  the  safe  operation  of 
motor  carriers. 

Studies  have  been  attempted  to 
determine  the  impact  of  the  hours  of 
service  for  commercial  motor  vehicle 
drivers  on  the  incidence  of  traffic 
accidents.  In  1977,  a  study  was  done  on 
over  5,000  accidents  where  it  was 
suspected  that  driver  fatigue  was  a 
factor  in  the  accident.  There  were  no 
consistent  patterns  in  the  data  to  imply 
the  number  of  driving  hours  alone  were 
related  to  the  frequency  or  severity  of 
the  truck  accidents. 

Studies  of  the  effects  of  prolonged 
driving  show  increased  risks  as 
measured  by  physiological  decreases 
and  performance  data,  and  therefore  the 
argument  could  be  made  that  there  is  an 
increased  risk  in  driving  longer  hours. 
These  risks  are  not  supported  in  the 
accident  data,  which  indicate  the 
number  of  driving  hours  alone  was  not 
related  to  the  frequency  or  severity  of 
accidents;  however,  research  studies 
dating  from  the  mid-1930s  have 
indicated  that  fatigue  causes  narrowing 
of  vision  and  inattention,  which  make 
drivers  miss  signs  and  signals,  and 
result  in  highway  accidents.  In  1978, 
more  than  34,000  commercial  motor 
vehicle  accidents  were  reported  to  the 
Bureau  of  Motor  Carrier  Safety;  many  of 
these  were  single-vehicle  accidents  and 
other  accidents  that  involved  running  off 
of  the  road  without  apparent  cause.  The 
FHWA  suspects  that  fatigue  was  a 
factor  in  many  of  these  cases. 

In  the  absence  of  regulatory  limits  on 
hours  of  service  for  drivers  we  may  be 
unable  to  prevent  fatigued  drivers  from 
traveling  the  Nation’s  highways,  thereby 
allowing  a  potentially  dangerous 
situation  to  continue. 

Under  Executive  Order  12291,  Federal 
Regulations,  we  have  identified  this 
regulation  as  costly  and/or 
controversial,  and  therefore  deserving  of 
a  priority  review.  As  part  of  this  review, 
FHWA  will  reexamine  the  costs  and 
benefits  of  the  entire  regulatory  program 
for  hours  of  service  to  determine 
whether  the  regulation  in  its  present 
form  is  necessary  to  ensure  the  safety  of 
commercial  vehicle  operations. 
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Alternatives  Under  Consideration 

The  present  regulations  as  defined  by 
Title  49,  Part  395  of  the  Federal  Motor 
Carrier  Safety  Regulations,  stipulate: 

•  no  motor  carrier  shall  permit  or 
require  any  driver  to  drive  more  than  10 
hours  following  8  consecutive  hours  off 
duty: 

•  no  motor  carrier  shall  permit  or 
require  any  driver  to  drive  for  any 
period  after  having  been  on  duty  15 
hours  following  8  consecutive  hours  off 
duty; 

•  no  motor  carrier  shall  permit  or 
require  any  driver  to  be  on  duty  more 
than  60  hours  in  any  7  consecutive  days, 
except  if  a  carrier  operates  every  day  of 
the  week — then  it  may  be  extended  to  70 
hours  in  8  consecutive  days; 

•  drivers  using  sleeper-berth 
equipment  may  accumulate  the  8  hours 
off-duty  in  two  periods  of  at  least  2 
hours  each  resting  in  the  sleeper  berth. 

Some  of  the  alternatives  to  current 
regulations  that  FHWA  is  studying 
include:  requiring  10  consecutive  hours 
off  duty  at  home  terminal  and  8 
consecutive  hours  off  duty  away  from 
home  terminal,  a  24-hour  off-duty  period 
following  6  consecutive  days  on  duty,  a 
one-half  hour  meal  stop  during  a  tour  of 
duty  of  7  hours  or  more,  and  a  one-half 
hour  relief  period  following  4 
consecutive  hours  of  driving;  allowing  a 
maximum  of  15  consecutive  hours  in  any 
duty  tour,  and  a  maximum  of  8 
consecutive  hours  of  driving  following  a 
required  off-duty  period;  prohibiting 
driving  after  being  on  duty  for  12 
consecutive  hours;  computing  as  on  duty 
all  time  spent  in  a  sleeper  berth  for  less 
than  8  hours;  and  prohibiting  driving 
between  midnight  and  6:00  a.m. 

DOT  is  also  considering  requirements 
that  would  simplify  methods  for 
recording  hours  of  service.  Such 
requirements  would  eliminate  the 
industry-wide  complaints  about  the 
drivers’  logs,  and  may  increase 
compliance.  The  other  proposed 
regulatory  actions  would  provide 
stricter  controls  over  drivers’  work 
habits,  but  they  would  not  necessarily 
increase  compliance. 

Summary  of  Benefits 

Sectors  Affected;  Users  of  highways, 
including  bus  drivers,  truckers,  and 
the  general  public;  the  interstate 
trucking  industry;  interstate  bus  lines 
and  bus  charter  srvices;  shippers  and 
users  of  goods  transported  by  truck  or 
bus;  and  passengers  and  tour  groups 
that  normally  travel  by  bus. 

FHWA  believes  that  revising  the 
regulations  to  tighten  limits  on  the  hours 
of  service  for  drivers  could  help  reduce 
driver  fatigue  and  ensure  alertness. 


thereby  reducing  the  risk  of  fatigue- 
related  accidents.  Thisrin  turn,  would 
increase  the  overall  safety  of  the 
Nation’s  highways.  In  addition,  both  the 
driver  and  carrier  may  benefit  if  DOT 
authorizes  the  use  of  a  simplified 
alternative  method  of  recording  a 
driver’s  activities  in  lieu  of  a  daily  log. 

The  FHWA  expects  that  such  a 
revision  of  the  regulation  could  have 
economic  benefits,  because  there  may 
be  fewer  fatalities  and  injuries  and  less 
property  damage  caused  by  highway 
accidents.  In  addition,  motor  carriers’ 
operating  expenses  would  be  reduced 
because  of  fewer  accidents,  lower 
insurance  premiums,  and  reduced 
compensation  payments.  The  economic 
benefits  of  reduced  operating  costs  due 
to  fewer  accidents  could  provide  cost 
savings  that  could  be  passed  on  to 
consumers  of  bus  services  and  goods 
shipped  by  truck. 

FHWA  does  not  at  this  time  have  an 
estimate  of  the  savings  that  would  occur 
as  a  result  ot  these  regulations.  Many 
factors  impair  drivers’  alertness.  The 
Agency  cannot  distinguish  between 
those  accidents  that  would  be  prevented 
by  changing  these  regulations  and  those  . 
that  would  be  prevented  by  taking  other 
actions. 

If  the  hours  of  service  limits  are 
expanded,  and  there  are  no  additional 
accidents,  there  could  be  savings  to 
consumers  resulting  from  more  efficient 
vehicle  usage,  increased  energy  savings, 
and  other  productivity  factors. 

Sununary  of  Costs 

Sectors  Affected:  Interstate  trucking 
industry;  interstate  bus  lines  and  bus 
charter  services;  interstate  truckers 
and  bus  drivers;  shippers  and  users  of 
goods  transported  by  truck  or  bus; 
and  passengers  and  tour  groups  that 
normally  travel  by  bus. 

FHWA  expects  that  the  costs  resulting 
from  these  regulations  may  be  high. 
Revising  the  hours  of  service  regulations 
to  restrict  the  hours  that  a  driver  may 
work  could  increase  payroll  expenses 
for  motor  carriers  because  they  may 
need  additional  drivers.  This  could 
increase  other  operating  expenses  for 
motor  carriers,  resulting  in  increased 
costs  to  passengers  and  shippers  for 
truck  and  bus  transportation  and, 
eventually,  for  goods  consumed.  The 
increased  expenses  to  motor  carriers 
would,  however,  be  offset  by  such  items 
as  reduced  vehicle  downtime,  minimized 
delays  in  cargo  delivery,  and  lower 
insurance  premiums  that  could  result 
from  fewer  accidents. 

Longer  off-duty  periods  and  fewer 
driving  hours  could  reduce  a  driver’s 
take-home  pay. 


Related  Regulations  and  Actions 

Internal:  Current  FHWA  regulations 
restrict  hours  of  service  of  drivers  (49 
CFR  Part  395). 

FHWA  has  initiated  a  test  program, 
which  began  May  1, 1980,  to  evaluate 
alternatives  to  drivers’  daily  logs. 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

NPRM — September  1981. 

Regulatory  Impact  Analysis/ 

Regulatory  Flexibility  Analysis — Will 
accompany  NPRM. 

Public  Hearing — None  planned. 

Public  Comment  Period — 120  days 
following  NPRM. 

Final  Rule — to  be  determined. 

Available  Documents 

ANPRM-^1  FR  6275,  February  12, 
1976. 

Second  ANPRM — 43  FR  21905,  May 
22, 1978. 

Bureau  of  Motor  Carrier  Safety  Docket 
MC-70-1, 

Sixteen  reports  of  professional  journal 
articles  are  referenced  in  the  second 
ANPRM,  43  FR  21905,  May  22, 1978. 

PROD,  Inc.,  et  al.  v.  Brinegar,  U.S. 
District  Court,  District  of  Columbia, 

Civil  Action  2098-73  (May  20, 1974).  This 
is  a  decision  in  which  the  District  Court 
dismissed,  without  prejudice  to  renew  in 
18  months,  a  suit  brought  against  DOT 
by  PROD,  Inc.,  a  group  representing 
professional  drivers.  The  suit  sought 
judicial  review  of  the  FHWA’s  failure  to 
institute  rulemaking  proceedings  on 
hours  of  service. 

PROD,  Inc.  et  al.  v.  Drew  Lewis,  U.S. 
District  Court,  District  of  Columbia, 

Civil  Action  No.  80-3118  (December  8, 
1980).  This  is  a  suit  requesting  the  Court 
to  direct  DOT  to  publish  an  NPRM 
revising  the  hours  of  service  regulation 
and  asking  the  Court  to  establish  a 
reasonable  timetable  for  the  completion 
of  the  rulemaking  proceeding. 

“Effects  of  Hours  of  Service, 
Regularity  of  Schedules,  and  Cargo 
Loading  on  Truck  and  Bus  Driver 
Fatigue,’’  October  1978,  available 
through  the  National  Technical 
Information  Service,  Springfield,  VA 
22161  (DOT  HS— 803799). 

Bureau  of  Motor  Carrier  Safety 
dockets  are  available  at  the  Federal 
Highway  Administration,  Room  3402, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590. 

Agency  Contact 

Gerald  J.  Davis,  Chief 

Development  Branch 
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Bureau  of  Motor  Carrier  Safety 
Federal  Highway  Administration 
400  Seventh  Street,  S.W. 
Washington,  DC  20590 
(202)  426-9767 


DOT— National  Highway  Traffic  Safety 
Administration 

Bumper  Standard  (49  CFR  Part  581*) 

Legal  Authority 

Motor  Vehicle  Information  and  Cost 
Savings  Act,  §  102, 15  U.S.C.  §  1912; 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  §  103, 15  U.S.C.  §  1392. 

Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  believes  this 
proposed  rule  is  important  because  of  its 
possible  effect  on  manufacturers  of 
motor  vehicles  and  components;  the 
interest  the  motor  vehicle  and  insurance 
industries.  Congress,  and  the  public 
have  shown  in  the  proposed  rule;  and 
the  potentially  significant  effect  of  the 
rule  on  costs  to  consumers. 

'  Statement  of  Problem 

In  passing  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  of 
1972,  Congress  sought  to  reduce  the 
economic  losses  resulting  from  motor 
vehicle  accidents  by  providing  for  the 
promulgation  of  standards  for  bumper 
performance.  Congress  directed  the 
Secretary  of  Transportation  to 
promulgate  bumper  standards,  taking 
into  account  the  costs  and  benefits  of 
the  proposed  standard  and  other  factors. 
To  fulfill  this  mandate,  NHTSA  issued 
the  49  CFR  Part  581  “Bumper  Standard” 
(41  FR  9346,  March  4, 1976).  The 
standard  incorporates  the  safety 
features  of  former  Federal  Motor 
Vehicle  Safety  Standard  215,  “Exterior 
Protection,"  and  adds  requirements  for 
damage  resistance  for  front  and  rear 
vehicle  exterior  surfaces  in  general. 

In  light  of  changing  economic 
conditions  (e.g.,  increasing  fuel  costs), 
the  Senate  Appropriations  Committee, 
in  June  1978,  directed  NHTSA  to 
conduct  studies  and  analyses  to 
reevaluate  the  costs  and  benefits  of  the 
bumper  standard.  This  led  NHTSA  to 
reassess  the  standard.  In  June  1979, 
NHTSA  issued  a  report  that  concluded 
that  the  current  Part  581  bumper 
standard  provides  greater  net  benefits  to 
consumers  than  the  alternatives 
considered.  However,  since  that  report 
was  completed,  manufacturers, 
insurance  companies,  and  others  have 
continued  to  supply  information  to  the 
Agency  on  this  subject.  In  addition, 
NHTSA  has  developed  additional 
relevant  data  of  its  own. 


Taking  into  account  the  information 
now  available,  the  Agency  is  at  the 
point  of  completing  a  new  evaluation  of 
the  costs  and  benefits  of  the  current 
bumper  regulation.  Preliminary  results 
of  that  analysis  support  initiation  of  a 
rulemaking  proceeding  to  modify  the 
Part  581  standard,  making  it  less 
stringent. 

Alternatives  Under  Consideration 

NHTSA  is  currently  studying  several 
ways  to  modify  the  present  damage 
resistance  requirements  of  the  bumper 
standard  to  determine  the  difference  in 
net  benefits  provided  by  various 
possible  levels  of  damage  resistance. 
Specific  alternatives  currently  being 
considered  are  retaining  the  uniform 
bumper  height  requirements,  eliminating 
the  rear  bumper  requirements,  and 
either  reducing  the  front  bumper 
requirements  to  2.5  mph  or  eliminating 
them  altogether. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing  of 
passenger  cars;  insurance  companies; 
and  consumers. 

NHTSA  is  developing  an  evaluation  of 
the  benefits  of  the  bumper  standard  in 
terms  of  the  value  of  damage  the 
requirements  would  prevent.  If  the 
Agency  takes  no  action  (i.e.,  maintains 
the  current  standard),  the  chief  benefit 
of  the  regulation  would  continue  to  be 
the  damage  repair  cost  saving  provided 
to  consumers.  The  standard  also 
provides  benefits  by  reducing  insurance 
costs  resulting  from  low-speed  collisions 
and  by  saving  consumers  time  and 
inconvenience  in  inspecting  and 
repairing  minor  collision  damage.  No 
estimates  of  the  precise  savings  are 
available  at  this  time. 

If  the  requirements  of  the  Part  581 
standard  are  found  to  be  more  stringent 
than  necessary  to  maximize  net  benefits, 
then  an  easing  of  the  requirements 
would  reduce  manufacturers'  production 
costs  and  likely  reduce  new  car  costs  to 
consumers.  Consumers  would  also 
benefit  from  increased  fuel  savings  due 
to  reduced  bumper  weight  and  from  the 
reduced  repair  and  replacement  costs  of 
lighter  weight,  less  complex  bumper 
systems. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
passenger  cars;  insurance  companies; 
and  consumers. 

NHTSA  is  developing  an  evaluation  of 
the  costs  of  the  current  Part  581  bumper 
standard  for  manufacturers  and 
consumers.  Damage  resistance 
requirements  add  significantly  to 
manufacturers'  and  consumers'  costs  for 
new  vehicles  due  to  the  additional 


materials  and  complexity  built  into  the 
improved  bumper  system.  In  addition, 
consumer  operating  costs  could  increase 
due  to  the  added  weight  of  the  upgraded 
bumper  system.  If  the  standards 
requirements  are  lowered,  the  frequency 
of  damage-producing  accidents  would 
increase,  resulting  in  some  losses  for 
consumers  in  terms  of  time  and 
inconvenience,  as  well  as  possible 
increased  insurance  rates. 

Related  Regulations  and  Actions 

Internal:  Passenger  Automobile 
Average  Fuel  Economy  Standards  (49 
CFR  Part  531);  Insurance  Cost 
Information  Regulation  (49  CFR  Part 
582). 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Completion  of  Evaluation — ^April  1981. 

NPRM — ^To  be  determined. 

Regulatory  Impact  Analysis — Will 
accompany  NPRM. 

Regulatory  Flexibility  Analysis — ^Will 
accompany  NPRM. 

Public  Hearing — None  planned. 

Public  Comment  Period — ^To  be 
determined. 

Final  Rule — ^To  be  determined. 
Available  Documents 

NHTSA's  1979  bumper  analysis, 
together  with  all  comments  and  data 
received  in  connection  with  that 
analysis,  is  available  for  review  in 
Docket  No.  73-19,  Notices  25  and  26. 
These  documents  are  located  in  the 
Docket  Section,  NHTSA,  Room  5109,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  The  results  of  NHTSA's  pending 
evaluation  will  be  made  available  when 
completed. 

Agency  Contact 

Michael  Brownlee,  Director 

Office  of  Automotive  Ratings 

National  Highway  Traffic  Safety 
Administration 

400  Seventh  Street,  S.W. 

Washington,  DC  20590 

(202)  426-1740 


DOT— NHTSA 

Crashworthiness  Ratings  (49  CFR 
Chapter  5) 

Legal  Authority 

Motor  Vehicle  Information  and  Cost 
Savings  Act,  15  U.S.C.  §  1941;  National 
Traffic  and  Motor  Vehicle  Safety  Act,  15 
U.S.C.  §  1401. 
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Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  thinks  that  this 
rulemaking  is  important  because  of  the 
possible  impact  on  manufacturers,  the 
interest  shown  by  consumers,  and  the 
potentially  significant  effect  of  the  rule 
on  the  automotive  marketplace. 

Statement  of  Problem 

Consumers  do  not  have  objective, 
comprehensive  information  available  to 
them  on  the  comparative  ability  of  cars 
to  protect  them  in  a  crash.  Such 
information  would  help  consumers  make 
informed  decisions  about  buying  cars 
and  would  foster  competition  among 
manufacturers  to  produce  safer  cars. 

To  help  consumers  make  informed 
purchasing  decisions.  Congress  enacted 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  of  1972.  Title  II  of  the  Act 
directs  NHTSA  to  develop  ways  to 
assess  the  ability  of  a  car  to  protect  its 
occupants  in  a  crash  (crashworthiness), 
the  susceptibility  of  a  car  to  property 
damage  in  a  crash  (damageability),  and 
the  ease  of  diagnosing  and  repairing 
vehicle  systems  that  fail  in  use  or  are 
damaged  in  a  crash  (repairability). 

The  Act  further  directs  NHTSA  to 
develop  methods  of  providing 
information  on  crashworthiness, 
damageability,  and  repairability  to  the 
public  in  a  simple  and  readily 
understandable  form  to  facilitate 
comparisons  among  various  makes  and 
models  of  cars. 

The  Act  also  directs  the  Agency  to 
require  car  dealers  to  distribute 
information  to  prospective  purchasers 
that  compares  differences  in  insurance 
costs  for  different  makes  and  models  of 
cars  based  upon  differences  in 
damageability  and  crashworthiness. 

NHTSA  has  conducted  an 
experimental  program  to  assess  the 
crashworthiness  of  cars  in 
representative,  standardized  crash  tests. 
The  Agency's  testing  of  1979, 1980,  and 
1981  makes  and  models  has 
demonstrated  that  there  are  significant 
differences  in  the  ability  of  cars  to 
protect  their  occupants  in  a  crash. 

Alternatives  Under  Consideration 

The  Agency  is  currently  considering 
several  alternative  ways  of  carrying  out 
its  statutory  mandate  to  provide 
consumers  with  comparative 
information  rating  the  crashworthiness 
of  cars.  This  information  program  would 
supplement  the  command  and  control 
regulatory  program  under  the  National 
Traffic  and  Motor  Vehicle  Safety  Act. 

NHTSA  issued  an  NPRM  on  January 
22, 1981  (46  FR  7025]  to  solicit  public 
comments  on  ways  to  assess  the 


crashworthiness  of  passenger  cars  and 
how  to  distribute  this  data  to  consumers 
to  help  them  make  more  informed 
purchasing  decisions. 

(A)  Alternative  (A),  proposed  in  the 
Agency’s  NPRM,  would  require 
manufacturers  to  develop  the 
crashworthiness  data  and  distribute  it  to 
consumers.  Manufacturers  already 
conduct  crash  testing  to  determine  if 
their  cars  comply  with  the  Federal 
Motor  Vehicle  Safety  Standards.  By 
conducting  those  tests  at  higher  speeds 
(e.g.,  35  mph  rather  than  30  mph  as  set  in 
the  current  safety  standards), 
manufacturers  would  be  able  to 
determine  if  their  vehicles  comply  with 
the  Federal  Safety  Standards.  They 
would  also  be  able  to  rate  the 
crashworthiness  of  their  cars.  As  a 
practical  matter,  the  compliance  crash 
testing  must  be  completed  before  the 
cars  are  produced  and  offered  for  sale  to 
enable  manufacturers  to  have  the 
crashworthiness  ratings  available  for 
prospective  purchasers  at  the  beginning 
of  the  model  year. 

(B)  Under  Alternative  (B),  also 
discussed  in  the  NPRM,  the  Agency 
would  conduct  all  the  crash  tests  needed 
to  rate  the  cars  and  provide  the 
information  to  manufacturers  for 
dissemination  to  prospective 
purchasers.  Although  this  approach 
would  place  all  the  testing  under  the 
full,  direct  control  of  the  Agency,  it 
would  require  an  expensive  test 
program.  More  importantly,  the  Agency 
would  have  to  obtain  the  cars  for  testing 
after  they  have  been  publicly  offered  for 
9ale  to  ensure  that  they  are 
representative  of  cars  available  to  the 
public  rather  than  pre-production 
prototypes.  Thus,  the  comparative 
ratings  could  not  be  distributed  at  the 
beginning  of  the  model  year  to  help 
consumers  make  their  buying  decisions. 

Other  issues  discussed  in  the  NPRM 
include:  (1)  developing  an  indexing 
procedure  that  would  combine  head, 
chest,  and  femur  (leg)  injury  readings 
developed  in  frontal  crash  tests  into  a 
composite  measure  of  crashworthiness; 
and  (2)  rating  cars  on  a  continuum  of 
crash  test  speeds. 

The  NPRM  proposes  disseminating 
information  to  consumers  by  using  a 
window  sticker  containing  information 
on  the  particular  model  and  distributing 
a  booklet  containing  comparative 
information.  NHTSA  would  publish  this 
booklet  and  make  it  available  through 
automobile  dealerships.  The  NPRM 
requests  comments  on  alternatives  to 
this  approach,  including  elimination  of 
the  window  sticker  requirement. 


Summary  of  Benefits 

Sectors  Affected:  Purchasers  of  new 

cars. 

NHTSA  has  developed  an  analysis  of 
the  benefits  for  the  proposed 
rulemaking.  One  of  the  chief  benefits 
would  be  to  provide  prospective 
purchasers  of  new  cars  with  objective 
information  about  the  crashworthiness 
of  different  makes  and  models  to  enable 
them  to  make  informed  buying 
decisions.  The  crashworthiness  rating 
should  foster  competition  among 
manufacturers  to  produce  cars  that 
provide  increased  levels  of  protection  in 
a  crash.  To  the  extent  that  consumers 
and  manufacturers  respond  to  this 
program  by  demanding  and  building 
safer  vehicles,  there  will  be  a 
corresponding  reduction  in  highway 
deaths  and  injuries. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 

cars;  purchasers  of  new  cars. 

NHTSA  has  developed  an  analysis  of 
the  expected  costs  of  the  proposed 
rulemaking.  If  manufacturers  are 
required  to  develop  the  crashworthiness 
data,  they  would  have  to  conduct  crash 
tests  to  rate  the  ability  of  their  cars  to 
protect  occupants  in  a  crash. 
Manufacturers  could  combine  that  crash 
testing  with  the  testing  they  already  do 
to  certify  compliance  with  Federal 
Safety  Standards.  Thus,  the  additional 
crash  test  costs  for  all  manufacturers 
should  be  limited,  particularly  for 
manufacturers  who  design  their  cars  to 
provide  more  than  the  30  mph  level  of 
protection  required  by  the  current 
Federal  Safety  Standards. 

Under  the  system  proposed  in  the 
NPRM,  the  first-year  cost  to  the  industry 
for  developing  the  ratings  would  be 
approximately  $3  million  (in  1980 
dollars)  for  model  year  1983  vehicles. 
The  annual  cost  for  each  successive 
year  would  be  $240,000.  It  would  cost 
the  Government  less  than  $1  million 
(annually]  to  compile,  print,  and 
disseminate  the  ratings  booklet  and  to 
perform  new  car  verification  testing  for 
enforcement  purposes. 

No  direct  costs  to  automobile 
purchasers  are  associated  with  the 
crash  testing  and  information 
dissemination  program.  Manufacturers, 
however,  may  raise  prices  on  their 
vehicles  if  they  design  them  with  new, 
more  costly  safety  features. 

Related  Regulations  and  Actions 

Internal:  Insurance  Cost  Information 
Regulation  (49  CFR  Part  582). 

External:  None. 
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Active  Government  Collaboration 

None. 

Timetable 

Public  Comment  Period — Ends 
October  22, 1981.  Comments  should 
refer  to  Docket  No.  79-19,  Notice  1, 
and  be  submitted  to  the  Docket 
Section,  NHTSA,  Room  5109,  400 
Seventh  Street  S.W.,  Washington, 
DC  20590. 

Public  Hearing — None  scheduled. 

Final  Rule — To  be  determined. 

Available  Documents 

NPRM— 46  FR  7025,  January  22, 1981. 

Preliminary  Regulatory  Analysis. 

Regulatory  Flexibility  Analysis. 

Results  of  the  Agency’s  series  of  tests 
rating  the  crashworthiness  of  1979 
and  1980  model  cars. 

Public  comments  on  the  NPRM. 

These  documents  are  in  Docket  No. 
79-1,  Notice  1,  and  are  available  for 
public  inspection  along  with  all 
public  comments  received  on  the 
NPRM.  All  documents  are  available 
for  review  in  the  Docket  Section  at 
the  address  given  above  in  the 
“Timetable”  section. 

Agency  Contact 

Michael  Brownlee,  Director 

Office  of  Automotive  Ratings 

National  Highway  Traffic  Safety 
Administration 

400  Seventh  Street,  S.W. 

Washington,  DC  20590 

(202)  426-1740 


DOT— NHTSA 

Heavy-Duty  Vehicle  Brake  Systems  (49 
CFR  Parts  571.105*,  571.121*) 

LeeSl  Authority 

National  Traffic  and  Motor  Vehicle 
Safety  Act.  §  103, 15  U.S.C.  §  1392. 

Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  thinks  this  rule 
is  important  because  of  the  level  of 
public  and  Congressional  interest. 

Statement  of  Problem 

Various  Federal  safety  standards 
issued  by  NHTSA  apply  to  truck,  bus, 
and  trailer  brake  systems  (Federal 
Motor  Vehicle  Safety  Standards  No.  106, 
“Brake  Hoses:”  No.  116,  “Brake  Fluids;” 
and  No.  121,  “Air  Brake  Systems”). 

In  addition,  the  requirements  of  Safety 
Standard  No.  105,  “Hydraulic  Brake 
Systems,”  were  recently  extended  to 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  (GVWR)  of  10,000  pounds  or  less. 
Some  portions  of  the  standard  were  also 


extended  on  a  more  limited  basis  to 
those  types  of  vehicles  with  a  GVWR 
greater  than  10,000  pounds.  (The 
effective  date  of  the  amendment  is 
September  1, 1983.) 

Although  these  standards  have 
improved  heavy  truck  braking 
performance  considerably,  problems 
with  braking  systems  remain,  and  heavy 
truck  accident  rates  are  increasing. 
NHTSA  is  examining  the  long-range 
issues  related  to  braking  systems  for 
trucks,  buses,  and  tractor-trailers. 

The  number  of  persons  killed  while 
riding  in  heavy  trucks  increased  from 
847  in  1975  to  1,248  in  1978 — an  increase 
of  47  percent.  In  addition,  the  number  of 
deaths  involving  automobiles  and  heavy 
trucks  increased  from  2,086  in  1975  to 
2,959  in  1978.  Roadside  inspections, 
which  the  Bureau  of  Motor  Carrier 
Safety  (BMCS)  of  the  Federal  Highway 
Administration  (FHWA)  conducted, 
indicate  an  unacceptably  high  number  of 
poorly  maintained  trucks. 

For  example,  9,671  of  23,838  vehicles 
(or  41  percent)  that  were  inspected  in 
1979  were  found  to  have  one  or  more 
serious  mechanical  defects,  which 
resulted  in  the  vehicles’  being  declared 
out-of-service.  Thirty-five  percent  of  the 
vehicles  that  were  inspected  in  1976 
were  declared  out-of-service.  Of  all  out- 
of-service  defects  found  on  vehicles 
inspected  in  1979,  the  largest  number  (48 
percent)  concerned  the  vehicles’  primary 
brake  system  (as  opposed  to  its 
emergency  brake  system). 

If  the  Agency  does  not  take  any 
action,  the  number  of  deaths  resulting 
from  accidents  involving  heavy  trucks  is 
likely  to  continue. 

Alternatives  Under  Consideration 

NHTSA  has  issued  an  ANPRM  to 
solicit  comments  on  the  Agency’s  long- 
range  course  of  action  regarding 
medium-  and  heavy-duty  truck  braking 
performance.  Although  it  is  too  early  in 
the  regulatory  process  to  identify 
specific  alternatives  and  their 
advantages  and  disadvantages,  general 
areas  of  consideration  include: 

(A)  Establishing  performance 
requirements  in  one  or  more  of  the 
following  areas:  (1)  brake  adjustment; 

(2)  stability  of  the  vehicle  during 
stopping;  (3)  fade  resistance,  or  stopping 
power  for  brakes  exposed  to  high  brake 
temperatures  caused  by  prolonged  or 
severe  use;  (4)  contamination  of  brake 
systems  by  road  dust,  water,  etc.;  and 
(5)  reliability  and  maintainability. 

(B)  Other  possible  approaches 
include:  (1)  issuing  a  public  advisory 
notice  on  ways  to  improve  fade 
resistance;  (2)  establishing  criteria  for 
total  brake  system  performance  and 
stopping  distance  capability;  (3) 


increasing  State  vehicle  inspection 
programs:  (4)  teaching  drivers  how  to 
avoid  accidents;  and  (5)  requiring 
vehicle  manufacturers  to  improve  the 
design  of  vehicles  to  enhance  the 
driver’s  visibility  and  ability  to  brake 
rapidly. 

Summary  of  Benefits 

Sectors  Affected:  Users  of  highways, 
including  the  trucking  industry, 
truckers,  bus  charter  services,  bus 
drivers,  and  the  general  public. 

The  benefits  this  rulemaking  would 
achieve  depend  on  specific  performance 
requirements,  which  have  not  yet  been 
determined.  The  chief  benefit  would  be 
a  reduction  in  the  number  of  accidents 
related  to  the  braking  systems  in  heavy 
trucks.  The  purpose  of  the  ANPRM  is  to 
make  the  public  aware  of  NHTSA’s 
concerns,  to  outline  our  research  plans, 
and  to  solicit  relevant  comments  from 
the  trucking  industry. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
trucks,  buses,  tractor-trailers,  and 
braking  systems:  purchasers  of  buses, 
trucks,  and  tractor  trailers;  and  the 
general  public. 

Generally,  the  manufacturers  would 
incur  costs  for  designing  new  brake 
systems  or  components.  Ultimately,  such 
costs  would  be  passed  on  to  the 
consumer  public  through  higher  prices. 
For  example,  if  requirements  were  set 
on  brake  adjustment,  manufacturers 
would  possibly  have  to  use  automatic 
adjusters  in  their  brake  systems. 
Automatic  adjusters  would  cost  truck 
buyers  about  $50  to  $75  per  axle  more 
than  manual  adjusters.  The  initial  cost 
of  automatic  adjusters  would  be  more 
than  offset  by  the  savings  in  brake 
system  maintenance  and  tire  wear. 
However,  until  the  regulatory 
requirements  are  defined,  it  is  not 
possible  to  specify  the  overall  economic 
impact. 

Related  Regulations  and  Actions 

Internal:  NHTSA  issued  a  related 
ANPRM  (44  FR  9783)  on  February  15, 
1979.  The  ANPRM  proposed  establishing 
a  new  Air  Brake  Standard  (No.  130)  for 
trucks,  buses,  and  trailers  over  10,000 
pounds  gross  vehicle  weight  rating 
(GVWR)  to  replace  Air  Brake  Standard 
No.  121.  The  new  Air  Brake  Standard 
would  reinstate  a  stopping  distance 
requirement  to  replace  the  one 
invalidated  by  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit  in 
PACCAR  V.  NHTSA  and  Department  of 
Transportation,  573  F.  2d  632  (9th  Cir. 
1978),  cert  denied,  439  U.S.  862  (October 
2, 1978).  The  standard  would  also 
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include  requirements  for  heavy  trucks 
and  buses  equipped  with  hydraulic 
brakes. 

NHTSA  issued  a  final  rule  on  June  2, 
1980  (45  FR  38380)  that  amends  existing 
Standard  No.  121.  That  amendment 
requires  all  vehicles  with  a  GVWR  over 
10,000  pounds  to  have  service  brakes  on 
all  wheels.  On  June  13, 1980,  the  Agency 
granted  a  California  Highway  Patrol 
petition  (45  FR  41468)  asking  the  Agency 
to  begin  rulemaking  to  amend  the 
parking  brake  requirements  of  Standard 
No.  121. 

As  noted  above,  the  Agency  extended 
the  requirements  of  Safety  Standard  No. 
105  on  a  limited  basis  to  heavy  trucks  in 
a  final  rule  (46  FR  55)  published  January 

2, 1981. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — To  be  determined. 

Preliminary  Regulatory  Impact 
Analysis — Will  accompany  NPRM. 
Regulatory  Flexibility  Analysis — ^Will 
accompany  NPRM. 

Public  Hearing — None  planned  at  this 
date. 

Public  Comment  Period — ^To  be 
determined. 

Final  Rule — ^To  be  determined. 
Available  Documents 

ANPRM— 45  FR  13155,  February  28, 
1980. 

NHTSA  Docket  No.  79-03,  Notice  03. 
All  documents  available  for  review  in 
the  Docket  Section,  NHTSA,  Room  5108, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590. 

Agency  Contact 

A.  Malliaris,  Director 
Office  of  Vehicle  Safety  Standards 
National  Highway  Traffic  Safety 
Administration 
400  Seventh  Street,  S.W. 

Washington,  DC  20590 
(202)  426-0842 

DOT— NHTSA 

Occupant  Crash  Protection  (49  CFR 
571.208*) 

Legal  Authority 

National  Traffic  and  Motor  Vehicle 
Safety  Act,  as  amended,  §  103, 15  U.S.C. 
§  1392. 

Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  recently 
issued  an  NPRM  to  amend  the  automatic 
restraint  requirements  of  Federal  Motor 


Vehicle  Safety  Standard  No.  208, 
“Occupant  Crash  Protection”  (46  FR 
21205,  April  9, 1981).  The  notice  included 
three  proposed  alternatives.  NHTSA 
believes  that  any  of  these  alternatives 
would  qualify  as  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation.  For  this  reason,  the  Agency 
believes  this  rulemaking  is  important  to 
vehicle  manufacturers,  insurance 
companies.  Congress,  and  the  public. 

Statement  of  Problem 

The  Department  of  Transportation 
(DOT)  issued  the  automatic  restraint 
requirements  of  Safety  Standard  No.  208 
in  July  1977  (42  FR  34289,  July  5, 1977). 
DOT  took  that  action  because  of  the 
substantial  safety  problem  posed  by  the 
approximately  25,000  occupants  killed 
annually  in  the  front  seat  of  passenger 
cars.  Although  the  cars  were  equipped 
with  manual  safety  belts  under  Safety 
Standard  No.  208,  relatively  few  people 
were  being  protected  since  most  did  not 
use  manual  belts. 

To  provide  a  solution  to  the  problem 
of  a  high  death  rate  and  injury  toll  and 
of  a  low  manual  belt  use  rate,  DOT 
turned  to  requiring  automatic  restraints.' 
Automatic  restraints  are  systems  that 
require  no  action  by  vehicle  occupants, 
such  as  buckling  a  seat  belt,  to  be 
effective.  Two  existing  systems  that 
qualify  as  automatic  restraints  are  air 
cushion  restraint  systems  (air  bags)  and 
automatic  seat  belts  (belts  that 
automatically  move  into  place  when  an 
occupant  enters  a  vehicle  and  closes  the 
door). 

As  issued  in  1977,  the  automatic 
restraint  requirements  were  to  become 
effective  in  three  phases:  September  1, 
1981,  for  large  cars;  September  1, 1982, 
for  mid-size  cars;  and  September  1, 1983, 
for  small  cars. 

On  April  6, 1981,  DOT  issued  a  Hnal 
rule  (46  FR  21172)  that  delayed  the 
effective  date  of  the  first  phase  of  the 
automatic  restraint  requirements  of 
Safety  Standard  No.  208  until  September 

1, 1982.  The  rule  provided  that  the 
automatic  restraint  requirements  for 
large  and  mid-size  cars  would  become 
effective  on  the  same  date — September 

1,1982. 

In  addition,  on  April  6, 1981,  DOT 
issued  an  NPRM  thdt  proposed 
amending  Safety  Standard  No.  208  to 
ensure  that  it  reflects  the  changes  in 
circumstances  since  the  automatic 
restraint  provisions  were  issued  in  1977. 
DOT  wants  to  make  certain  that  it  is 
taking  the  most  effective,  reasonable 
approach  to  addressing  the  serious 
safety  problem  posed  by  both  the  low 
rate  of  manual  safety  belt  use  in  all  cars 
and  the  steadily  decreasing  average.size 
of  new  cars  sold  in  this  country.  (Studies 


show  that  small  cars  are  less  safe  than 
larger  models.) 

Developments  since  the  automatic 
restraint  requirements  were  first  issued 
include  the  following: 

•  In  1977,  the  Department  thought  that 
manufacturers  would  comply  with  those 
requirements  by  equipping  a  majority  of 
vehicles  with  air  bags.  However, 
manufacturers  now  indicate  they  will 
install  air  bags  in  only  about  1  percent 
of  the  total  fleet  of  new  cars.  Automatic 
belts  will  be  installed  in  the  other  99 
percent. 

•  The  original  implementation 
schedule  (large  cars,  mid-size  cars,  then 
small  cars)  was  established  because 
manufacturers  had  more  experience 
using  air  bags  in  large  cars  than  they 
had  with  smaller  models.  Because  air 
bags  will  now  be  installed  in  relatively 
fewer  vehicles,  this  factor  is  no  longer 
important.  Manufacturers’  experience 
with  automatic  belts  is  more  relevant. 
They  novy  have  had  more  experience 
using  automatic  belts  in  small  cars  than 
in  large  models. 

•  The  switch  to  smaller,  more  fuel- 
e^cient  cars  is  occurring  much  more 
rapidly  than  DOT  anticipated  in  1977. 

As  noted  earlier,  these  cars  are  less  safe 
than  large  cars,  yet  under  the  current 
standard  they  are  scheduled  to  have 
automatic  restraints  after  the  larger 
models. 

•  In  1977,  NHTSA  thought  that 
automatic  belts  would  cost  only  $34 
more  per  vehicle  than  manual  belts 
would,  and  that  air  bags  would  cost 
about  $154  more  per  vehicle  than 
manual  belts.  The  comparable  figures 
(per  vehicle)  are  $108  for  the 
incremental  cost  of  automatic  belts  and 
about  $400  (in  1981  dollars)  for  air  bags 
produced  in  large  quantities  (e.g., 
approximately  300,000  vehicles 
annually)  and  as  much  as  $1,100  for  air 
bags  produced  in  lower  quantities. 

•  Public  acceptance  is  a  major 
consideration  in  determining  what 
action  to  take  on  a  Safety  Standard. 
DOT  believes  that  the  public  may  not  be 
able  to  choose  between  automatic  belts 
and  air  bags  because  manufacturers 
plan  to  install  automatic  belts  in  most 
vehicles  as  standard  equipment.  In 
addition,  DOT  is  concerned  about  the 
potential  lack  of  public  acceptance  of 
the  speciHc  automatic  belt  designs 
currently  planned  by  automobile 
manufacturers. 

The  above  factors  have  led  DOT  to 
conclude  that  the  entire  automatic 
restraint  standard  should  be 
reconsidered  to  determine  if  it  is  stilt 
reasonable  and  practicable. 
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Alternatives  Under  Consideration 

The  recently  issued  NPRM  included 
three  alternatives: 

(A)  The  implementation  schedule  of 
automatic  restraints  would  be  changed 
so  that  small  cars  would  be  required  to 
comply  by  September  1, 1982,  mid-size 
cars  by  September  1, 1983,  and  large  . 
cars  by  September  1, 1984. 

(B)  All  car  sizes  would  be  required  to 
comply  with  the  automatic  restraint 
requirements  by  March  1, 1983. 

(C)  The  automatic  restraint 
requirements  would  be  rescinded 
altogether. 

Summary  of  BeneHts 

Sectors  Affected:  Manufacturing  of 

passenger  cars;  insurance  companies; 

and  consumers. 

Alternative  (A),  the  reversal  proposal, 
would  ensure  that  automatic  restraints 
are  first  placed  in  the  car  size  class 
which  represents  the  greatest  safety 
risk.  The  reversed  schedule  could 
produce  greater  net  benefits  (in  terms  of 
lives  saved  and  injuries  prevented)  than 
the  original  implementation  schedule 
because  small  cars  are  not  as  safe  as 
large  cars,  and  more  small  cars  are 
being  produced.  To  the  extent  injuries 
and  deaths  are  prevented,  the  number  of 
insurance  claims  should  also  decrease. 
This  alternative  would  also  largely 
avoid  the  necessity  and  extra  cost  of 
redesigning  and  equipping  large  cars 
with  automatic  restraints  for  the  few 
years  that  these  cars  will  continue  to  be 
produced. 

Alternative  (B),  the  simultaneous 
compliance  proposal,  would  require 
manufacturers  to  install  automatic 
restraints  in  all  car  sizes  by  the  same 
date.  This  means  that  the 
implementation  schedule  would  shift  so 
that  large  and  mid-size  cars  would 
comply  6  months  later  and  small  cars 
would  comply  6  months  earlier  than  the 
current  standard  provides.  This 
alternative  could  also  be  more  beneficial 
than  the  original  schedule  because  it 
would  accelerate  the  date  by  which  all 
cars  must  be  equipped  with  automatic 
restraints.  The  alternative  would  be 
more  equitable  than  either  the  existing 
standard  or  Alternative  (A)  because  all 
manufacturers  would  have  to  comply  at 
the  same  time.  The  impact  on  individual 
company  sales  should  be  minimized  by 
Alternative  (B),  since  competitive  effects 
among  manufacturers  and  different  car 
size  classes  would  be  eliminated. 

Alternative  (C),  the  rescission 
proposal,  would  save  millions  of  dollars 
in  costs  for  manufacturers,  who  would 
not  have  to  redesign  and  retool  to  install 
the  more  expensive  automatic  restraints 
in  their  vehicles.  Similarly,  rescission 


would  save  consumers  millions  of 
dollars. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

passenger  cars;  insurance  companies; 

and  consumers. 

I  he  costs  of  the  reversal  and 
simultaneous  compliance  alternatives 
would  be  mixed.  For  example. 

Alternative  (A),  the  reversal  proposal, 
would  delay  the  costs  manufacturers 
would  incur  for  installing  automatic 
restraints  in  model  year  1983  mid-size 
and  large  cars.  The  costs  consumers 
would  incur  because  of  installing 
automatic  restraints  would  also  be 
delayed.  There  could  be  some  slight  loss 
in  sales  or  deferral  of  purchases  of 
model  year  1983  small  cars  as  well  as 
model  year  1984  mid-size  cars.  However, 
the  market  forces  pushing  consumers 
toward  smaller,  more  fuel-efficient  cars 
could  minimize  such  effects. 

The  costs  of  Alternative  (B),  the 
simultaneous  compliance  proposal, 
would  depend  on  how  near  the 
manufacturers  come  to  beginning 
compliance  on  March  1, 1983.  If  they 
begin  precisely  on  that  date,  then  the 
manufacturer  and  consumer  costs  would 
not  increase  for  the  mid-size  and  large 
cars  produced  between  the  current 
effective  date  of  September  1, 1982  and 
the  proposed  March  1, 1983  effective 
date.  Costs  would  increase  for  the  small 
cars  produced  between  the  proposed 
March  1, 1983  effective  date  and  the 
currently  scheduled  September  1, 1983 
effective  date. 

The  possible  adverse  safety  impacts 
of  Alternative  (C),  rescinding  the 
standard,  and  the  associated  costs  to 
society,  are  difficult  to  quantify  at  this 
time.  The  safety  impact  would  depend 
greatly  on  whether  automatic  restraints 
are  acceptable  to  and  used  by  the 
public.  If  consumers  will  not  use 
automatic  seat  belts,  the  results  of  a 
rescission  could  be  minimal.  Moreover, 
the  Department  is  embarking  on  an 
extensive  educational  campaign  to 
increase  the  use  of  existing  manual 
belts.  The  success  of  this  campaign 
would  also  reduce  the  ultimate  impact 
upon  the  public  and  insurance 
companies  of  a  rescission  of  the 
automatic  restraint  standard. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

On  April  27  and  30, 1981,  the 
Subcommittee  on  Telecommunications, 
Consumer  Protection,  and  Finance  of  the 
House  Committee  on  Energy  and 
Commerce  held  hearings  on  the  subject 
of  Safety  Standard  208. 


Timetable 

Final  Rule — To  be  determined. 

Public  Hearing — None. 

Available  Documents 

Final  rule  delaying  the  first  phase  of 
the  automatic  restraint  requirements — 

46  FR  21172,  April  9, 1981. 

Regulatory  Impact  Analysis  for  the 
April  9, 1981,  final  rule. 

NPRM— 46  FR  21205,  April  9, 1981. 
Preliminary  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Analysis  for  the  April  9, 1981  NPRM. 

All  documents  and  all  the  comments 
and  data  received  in  response  to  the 
revisions  and  proposed  revisions  of 
Standard  No.  208  can  be  found  in 
Docket  74-14;  Notices  20,  21,  and  22,  and 
are  available  for  review  in  the  NHTSA 
Docket  Section,  Room  5109,  400  Seventh 
Street,  S.W.,  Washington,  DC  20590. 

Agency  Contact 

Michael  Finkelstein,  Associate 
Administrator  for  Rulemaking 
National  Highway  Traffic  Safety 
Administration 
400  Seventh  Street,  S.W. 

Washington,  DC  20590 
(202)  426-1810 

DOT— U.S.  Coast  Guard 

Construction  and  Equipment  for 
Existing  Seif-Propeiied  Vesseis 
Carrying  Buik  Liquefied  Gases  (46  CFR 
31*,  34*.  38*.  40*.  54*,  98*,  and  154*) 

Legal  Authority 

Port  and  Tanker  Safety  Act  of  1978,  33 
U.S.C.  §  1221,  46  U.S.C.  §  391a. 

Reason  for  Including  This  Entry 

This  proposal  concerns  the  safe 
shipping  of  buik  liquefied  gas  in  existing 
ships  that  have  been  designed  for  this 
purpose.  The  Coast  Guard  has  included 
this  entry  because  the  safety  of  this 
cargo  and  class  of  vessels  has  been  a 
general  public  concern  for  several  years. 

Statement  of  Problem 

Existing  U.S.  ships  for  carrying 
liquefied  gas,  which  are  called  gas  ships, 
were  designed  and  constructed  in 
accordance  with  current  Coast  Guard 
standards.  The  Coast  Guard  developed 
these  standards  as  the  need  for  ships 
capable  of  carrying  extremely  cold 
liquefied  gas  grew.  However,  there  has 
never  been  an  internationally  accepted 
set  of  design,  equipment,  and 
construction  standards,  and  virtually 
every  nation  uses  its  own  unique 
standards.  This  has  created  problems 
because  not  all  countries  recognize  each 
other’s  standards.  Therefore,  an 
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individual  ship  must  comply  with  the 
standards  of  each  country  with  which  it 
wants  to  trade.  This  has  the  effect  of 
restricting  free  international  trade.  To 
alleviate  this  situation,  the  international 
community  agreed  upon  two  uniform 
sets  of  standards  for  gas  ships, 
developed  by  the  International  Maritime 
Consultative  Organization  (IMCO].One 
set  of  standards  was  for  new  ships.  The 
Coast  Guard  adopted  these  standards 
on  May  3, 1979  (44  FR  25986).  There  was 
not  much  controversy  about  the 
standards  for  new  ships  because  they 
represented  only  small  incremental 
additional  construction  costs. 

The  second  set  of  standards  was  for 
existing  vessels.  A  very  careful 
evaluation  of  the  economic  impact  of 
implementing  the  Existing  Gas  Ship 
Code  is  needed  because  it  may  involve 
costly  retrofit  of  vessels  that  are 
presently  in  operation.  Therefore,  the 
Coast  Guard  has  issued  an  ANPRM  for 
public  comment  (42  FR  33353,  June  30, 
1977). 

Alternatives  Under  Consideration 

The  Coast  Guard  has  considered  four 
alternatives: 

(A)  Adopt  the  IMCO  Existing  Ship 
Gas  Code. 

(B)  Issue  no  regulations. 

(C)  Require  existing  gas  ships  to 
comply  with  the  IMCO  new  gas  ship 
standards. 

(D)  Treat  all  affected  vessels  on  a 
case-by-case  basis. 

The  proposal  in  the  ANPRM — 
adoption  of  the  IMCO  Existing  Ship  Gas 
Code — would  affect  19  U.S.  flag  vessels 
and  approximately  150  foreign  flag 
vessels.  Most  U.S.  vessels  and  those 
foreign  vessels  currently  trading  with 
the  United  States  come  close  to 
complying  with  the  IMCO  Existing  Ship 
Gas  Code.  Adoption  of  the  code  would 
establish  a  uniform  level  of  safety  at  an 
acceptable  cost,  and  would  allow  U.S. 
flag  ships  to  trade  in  countries  that  have 
adopted  the  IMCO  standard. 
Consequently,  the  Coast  Guard  favors 
Alternative  (A).  Comments  received  in 
response  to  the  ANPRM  indicate  that 
there  would  be  minimal  difficulty  for 
U.S.  vessels  to  comply  with  this 
alternative.  Alternatives  (B),  (C),  and  (D) 
have  serious  drawbacks,  such  as 
perpetuating  inconsistencies,  imposing 
heavy  economic  burdens  on  the 
industry,  and  restricting  free  trade. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

the  marine  environment;  water 

transportation  of  bulk  liquefied  gas; 

and  construction  of  liquid  cargo 

vessels. 


The  Coast  Guard  expects  that  any 
proposed  regulation  would  beneBt  the 
public  because  it  would  ensure  the  safe 
transportation  of  bulk  liquefied  gases 
aboard'existing  vessels  entering  the 
United  States  by  upgrading  the 
mimimum  standards  for  their  equipment, 
material,  and  construction.  However, 
development  of  the  IMCO  standards  has 
been  going  on  for  a  long  time,  and  most 
U.S.  vessels  come  close  to  meeting  these 
standards.  In  addition,  the  Coast  Guard 
has  been  issuing  Letters  of  Compliance 
to  foreign  vessels  for  years.  This  means 
that  although  the  IMCO  rules  would 
upgrade  some  safety  standards,  there 
would  be  no  radical  changes.  The  major 
benefit  derived  from  the  adoption  of 
these  rules  would  be  to  have  an 
internationally  uniform  set  of 
regulations.  This  would  help  the 
industry  and  the  Nation  by  eliminating 
confusing  conflicts  between  various 
standards  accepted  in  different  parts  of 
the  world.  In  other  words,  along  with 
increased  safety,  an  even  greater  benefit 
would  be  promotion  of  free  trade 
between  countries  that  adopt  the  IMCO 
standards. 

Summary  of  Costs 

Sectors  Affected:  Water 

transportation  of  bulk  liquefied  gas; 

users  of  this  product;  and 

manufacturing  of  liquid  cargo  vessels. 

Any  regulatory  action  would  directly 
affect  owners  and  operators  of  gas 
ships,  who  probably  would  pass  costs 
on  to  the  general  consumer.  The 
comments  received  in  response  to  the 
ANPRM,  although  incomplete  in  many 
respects,  indicate  that  costs  would  be 
well  below  the  levels  required  for  a 
Regulatory  Impact  Analysis  in  the 
Department  of  Transportation’s 
guidelines.  In  any  case,  the  present 
market  for  this  type  of  ship  is  at  a 
minimum.  Therefore,  in  most  cases, 
owners  and  operators  would  have  the 
flexibility  to  perform  modifications 
without  interrupting  their  delivery 
schedules. 

This  eliminates  one  of  the  most  costly 
aspects  of  laying  up  a  ship  that  has  a 
busy  delivery  schedule.  In  some  cases 
the  cost  of  pulling  a  ship  out  of  service 
can  be  more  than  the  cost  of  actual 
modifications.  A  slack  market 
eliminates  this  cost,  or  at  least  reduces 
it  to  a  minimum.  Administrative  costs  to 
the  Government  would  be  minimal. 

Related  Regulations  and  Actions 

Internal:  On  May  3, 1979,  the  Coast 
Guard  published  rules  for  new  self- 
propelled  vessels  carrying  bulk  liquefied 
gases,  which  are  based  on  the  IMCO 
Gas  Code  for  new  ships.  The  rules  were 
effective  on  May  31, 1979. 


External:  IMCO  Existing  Gas  Ship 
Code. 

Active  Government  Collaboration 

None. 

Timetable 

NPRM — December  1981.  This  project 
has  been  delayed  because  other 
regulatory  proposals  have  had 
priority  over  the  limited  USCG 
resources  available  for  drafting. 

Regulatory  Impact  Analysis — No 
Regulatory  Impact  Analysis  will  be 
done. 

Regulatory  Flexibility  Analysis — Not 
needed. 

Public  Hearings — To  be  determined. 

Public  Comment  Period — ^90  days 
following  publication  of  NPRM. 

Available  Documents 

ANPRM-^2  FR  33353,  June  30, 1977. 

Documents,  including  comments 
responding  to  the  ANPRM,  are  available 
from  the  Agency  Contact.  Fees  will  be 
charged  for  duplicating  the  material. 

Agency  Contact 

LCDR  McGowen,  Project  Manager 

U.S.  Coast  Guard  Headquarters 
Building 

(G-MMT-2) 

2100  Second  Street,  S.W. 

Washington,  DC  20590 

(202)  426-2160 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air,  Noise,  and  Radiation 

Environmental  Radiation  Protection 
Standards  for  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High* 
Level  and  Transuranic  Radioactive 
Wastes  (40  CFR  Part  191) 

Legal  Authority 

Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  §  2201(b). 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  it  is  a  critical  step  towards 
developing  disposal  methods  for  high- 
level  and  other  long-lived  radioactive 
wastes  which  could  pose  serious  health 
problems  to  current  and  future 
generations  of  people.  In  addition,  we 
estimate  that  the  annual  cost  for 
implementing  these  standards  could 
exceed  $100  million  (1978  dollars). 

Statement  of  Problem 

It  is  important  to  ensure  proper 
management  and  disposal  of  hi^-level 
radioactive  wastes;  otherwise,  they 
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could  cause  excessive  radiation 
exposures  to  the  population  of  the 
United  States  which,  in  turn,  could 
result  in  some  premature  cancer  deaths. 
Large  quantities  of  these  wastes  already 
exist,  and  national  defense  programs, 
commercial  nuclear  power  plants,  and 
research  reactors  are  producing  more. 

At  present,  the  Department  of  Energy 
(DOE)  stores  70  million  gallons  of  high- 
level  defense  wastes  in  various  liquid 
and  solid  forms  on  three  Federal 
reservations  in  the  States  of  Idaho, 

South  Carolina,  and  Washington. 

Owners  of  commercial  nuclear  power 
plants  are  temporarily  storing  about 
6,000  tons  of  spent  fuel  (i.e.,  fuel 
removed  from  a  reactor  after  it  has 
generated  electrical  power)  in  holding 
ponds  at  the  various  plant  sites.  Over 
the  next  few  years,  reactors  currently 
licensed  to  operate  are  expected  to 
produce  an  additional  600  tons  a  year  of 
spent  fuel.  EPA  estimates  that  these 
proposed  standards  will  limit  cancer 
deaths  resulting  from  disposal  of  these 
wastes  to  less  than  10  per  100  years  over 
the  first  10,000  years  after  disposal.  We 
made  this  estimate  by  considering 
possible  releases  of  waste  from  a 
repository  and  by  using  present  risk 
versus  radiation  exposure  estimates  to 
arrive  at  the  number  of  premature 
cancer  deaths. 

Our  program  to  develop  these 
standards  began  in  1976  as  part  of  an 
interagency  effort  to  speed  up 
development  and  demonstration  of  a 
high-level  waste  repository.  President 
Ford  announced  this  program  as  part  of 
his  Nuclear  Waste  Management  Plan  on 
October  27, 1976.  President  Carter 
established  an  Interagency  Review 
Group  (IRG)  on  Waste  Management  in 
March  1978  to  review  existing  programs 
and  recommend  new  policies  where 
necessary.  After  holding  several  public 
hearings  on  its  draft  report,  the  IRG 
prepared  a  final  report  to  the  President 
in  March  1979.  This  report  recommended 
that  EPA  accelerate  its  programs  to  set 
standards  for  nuclear  waste 
management  and  disposal  activities. 
President  Carter  approved  this 
recommendation  as  part  of  his  Program 
on  Radioactive  Waste  Management, 
which  he  announced  on  February  12, 
1980. 

If  EPA  took  no  action,  this  would 
further  delay  the  Federal  waste 
management  program  and  could  have 
significant  environmental  consequences. 
Delay  in  developing  disposal  methods 
results  in  longer  storage  of  existing 
wastes  in  surface  facilities  requiring 
human  control.  Such  storage  is  not 
necessarily  a  danger  under  normal 
conditions.  The  wastes,  however,  are 


more  vulnerable  to  accidental  release  in 
surface  storage  than  they  would  be  in 
disposal  facilities.  The  chances  for 
environmental  damage  are  greater  the 
longer  the  wastes  are  stored  in  existing 
sites.  Furthermore,  the  lack  of  a  solution 
to  this  problem  has  caused  serious 
uncertainty  about  the  future  use  of 
nuclear  energy  in  the  United  States.  This 
uncertainty  makes  both  national  and 
local  energy  policy  more  difficult  to 
develop  and  has  many  indirect  adverse 
economic  and  environmental  effects. 

Alternatives  Under  Consideration 

The  disposal  system  for  high-level 
radioactive  waste  has  yet  to  be  designed 
and  demonstrated  by  DOE.  As  a  result, 
we  are  evaluating  two  basic  types  of 
environmental  protection  standards,  and 
a  third  alternative  which  combines 
certain  aspects  of  both. 

Alternative  (A) — We  could  develop  a 
standard  establishing  general  principles 
to  govern  disposal  methods  without 
setting  quantitative  standards.  These 
principles  would  specify  broad  design 
requirements  for  disposal  systems  such 
as:  (1)  designing  multiple  manmade 
barriers  and  using  natural  barriers  to 
prevent  release  of  the  wastes,  (2) 
disposing  of  the  wastes  so  that  future 
generations  could  recover  and  relocate 
them,  if  necessary,  and  (3)  designing 
disposal  systems  to  reduce  potential 
releases  to  the  lowest  levels  reasonably 
achievable.  Such  requirements  would 
reduce  some  of  the  uncertainties  of  the 
disposal  systems  to  be  developed  which 
must  work  for  very  long  times.  However, 
they  would  not  place  any  clear  limit  on 
expected  environmental  effects. 

Alternative  (B) — We  could  set 
numerical  performance  reqi^irements  for 
disposal  systems  without  using  general 
principles  like  those  discussed  in 
Alternative  (A).  These  environmental 
protection  standards  would  then  be 
compared  by  the  Nuclear  Regulatory 
Commission  (NRG)  against  the  predicted 
performance  of  a  proposed  disposal 
system  to  determine  whether  the  system 
should  be  approved.  Such  an  approach 
would  allow  complete  flexibility  in 
meeting  the  objectives:  however,  it 
would  rely  upon  predictions  over  very 
long  time  periods  and  such  predictions 
involve  many  uncertainties. 

Alternative  (C) — Combine  both  types 
of  standards  discussed  above.  This  will 
require  long-term  predictions  of  disposal 
system  performance  to  determine  if 
environmental  protection  objectives  are 
met.  The  general  principles  will  require 
conservative  design  approaches  which 
will  protect  the  environment  as  much  as 
possible  even  if  these  long-term 
predictions  are  wrong. 


We  believe  that  Alternative  (C) 
provides  the  most  reliable  protection  of 
the  general  population  and  the 
environment. 

Summary  of  Benefits 
Sectors  Affected:  The  general  public. 
The  primary  benefit  of  these 
standards  is  the  protection  of  human 
health.  Because  the  Federal  Government 
has  yet  to  design  and  demonstrate  the 
disposal  system,  we  are  unable  to 
accurately  determine  the  health  impact 
resulting  from  these  standards.  We 
estimate  that  the  number  of  premature 
cancer  deaths  that  would  be  caused  by 
disposal  in  compliance  with  our 
standards  would  not  exceed  1,000  over 
the  first  10,000  years  after  disposal  of 
the  wastes.  This  is  an  average  of  one 
death  every  10  years.  Because  our 
estimates  are  conservative,  there  is  a 
good  chance  that  actual  disposal 
systems  would  result  in  fewer  cancer 
deaths  than  we  estimate. 

Many  sectors  of  society,  especially 
environmental  groups.  State 
governments,  and  Members  of  Congress, 
have  stated  that  nuclear  power  should 
not  continue  to  be  used  while  the 
problem  of  high-level  radioactive  waste 
disposal  remains  unsolved.  Nuclear 
power  now  provides  approximately  13 
percent  of  the  Nation’s  power  supply. 
While  EPA  is  neither  for  nor  against 
nuclear  power,  we  believe  that  these 
standards  are  the  first  step  towards 
solving  the  problem  of  disposing  of  high- 
level  radioactive  wastes,  so  that  the 
Nation  can  decide  whether  or  not 
nuclear  power  will  continue  to  be  part  of 
our  energy  system. 

Summary  of  Costs 

Sectors  Affected:  Commercial  nuclear 
power  plants;  consumers  of  electricity 
supplied  by  nuclear  power:  Federal 
defense  waste  management  programs: 
and  NRG. 

The  high-level  radioactive  waste 
disposal  program  will  initially  be 
financed  by  the  Federal  Government. 
According  to  the  provisions  of  President 
Carter’s  spent  fuel  policy,  utilities  will 
pay  a  one-time  full  cost  recovery  charge 
to  the  Federal  Government  for  the 
transfer  of  spent  fuel.  This  charge  will 
cover  all  the  costs  of  storage  (away- 
from-reactor,  if  any),  encapsulation, 
disposal,  research  and  development, 
and  government  overhead  involved  in 
the  management  of  spent  fuel.  Military- 
produced  wastes  are  to  be  managed  and 
disposed  of  by  the  Federal  Government. 

We  calculated  the  cost  impact  of 
these  standards  by  estimating  the  cost 
of  the  additional  steps  the  Federal 
Government  would  have  to  take  to  be  in 
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compliance.  Based  largely  on  data  and 
analyses  performed  by  DOE,  we 
estimate  that  in  the  year  1990  these 
standards  will  result  in  an  incremental 
annual  cost  of  commercial  waste 
management  of  about  $100  to  $600 
million  (1978  dollars).  It  is  also  possible 
that  the  incremental  cost  will  be  zero. 
The  maximum  cost  impact  amounts  to 
less  than  a  1-percent  increase  in 
national  average  electricity  rates. 

We  also  estimated  that  the  standards 
would  cause  an  increase  of  $0.9  billion 
to  $1.7  billion  (1978  dollars)  over  the 
total  cost  of  the  reference  defense  waste 
management  program  (assuming  on-site 
disposal  of  high-level  waste  in 
geological  repositories  as  the  reference 
program),  which  is  estimated  to  cost 
about  $3.7  billion  (1978  dollars). 

The  details  of  our  cost  estimates  are 
contained  in  the  report  “Economic 
Impacts  of  40  CFR 191"  (see  Available 
Documents,  below). 

The  Nuclear  Regulatory  Commission 
(NRC)  is  responsible  for  implementing 
these  standards,  and  therefore  will  incur 
administrative  costs. 

Related  Regulations  and  Actions 

Internal:  We  have  coordinated  the 
part  of  these  standards  that  covers 
normal  waste  management  operations 
with  our  Environmental  Radiation 
Protection  Standards  for  Nuclear  Power 
Operations  (40  CFR  Part  190)  to  provide 
consistent  exposure  standards  for  all 
uranium  fuel  cycle  operations. 

External:  The  Nuclear  Regulatory 
Commission  (NRC)  is  responsible  for 
implementing  these  standards.  To 
accomplish  this,  NRC  is  currently 
developing  regulations  for  Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories  (10  CFR  Part  60); 
NRC  describes  these  proposed 
regulations  in  this  edition  of  the 
Calendar. 

Active  Government  Collaboration 

We  established  an  interagency 
working  group  to  help  us  develop  these 
standards.  The  agencies  represented  are 
the  Nuclear  Regulatory  Commission,  the 
Department  of  Energy,  and  the  United 
States  Geological  Survey. 

Timetable 

NPRM— July  1981. 

Regulatory  Impact  Analysis  and 
Environmental  Impact  Statement — 
July  1981  (under  preparation). 

Public  Hearings — Several  public 
hearings  will  be  conducted  during 
the  public  comment  period,  at  times 
and  places  that  we  will  announce  in 
the  Federal  Register. 

Public  Comment  Period — 180  days 
following  publication  of  NPRM. 


Final  Rule— July  1982. 

Final  Rule  Effective — July  1982. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

ANPRM — 41  FR  235,  December  6, 

1976. 

“Economic  Impact  of  40  CFR  191,” 
available  from  Criteria  &  Standards 
Division  (ANR-460),  Office  of  Radiation 
Programs,  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460. 

Agency  Contact 

Daniel  Egan,  Health  Physicist 
Radioactive  Waste  Standards  Branch 
Criteria  &  Standards  Division  (ANR- 
460) 

Office  of  Radiation  Programs 
Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(703)  557-8610 


EPA— OANR  . 

Policy  and  Procedures  for  Identifying, 
Assessing,  and  Regulating  Airborne 
Substances  Posing  a  Risk  of  Cancer  * 
(40  CFR  Part  61) 

Legal  Authority 

The  Clean  Air  Act,  as  amended. 

§§  111,  112,  and  301(a),  42  U.S.C.  §§ 

7411,  7412,  and  7601(a). 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  policy  is 
important  because  it  will  set  a  precedent 
in  establishing  how  EPA  will  regulate 
airborne  carcinogens  under  the  Clean 
Air  Act,  and  include  risk  assessment 
and  economic  analysis  in  the  regulatory 
process. 

Statement  of  Problem 

Cancer  is  the  second  leading  cause  of 
death  in  the  United  States.  One 
American  in  four  is  expected  to  contract 
some  form  of  cancer  in  his  or  her 
lifetime,  and  one  in  five  is  expected  to 
die  from  the  disease.  The  most  recent 
statistics  show  a  continued  increase  in 
the  total  incidence  of  cancer,  resulting 
principally  from  increases  in  lung 
cancer. 

Studies  of  human  cancer  rates  and 
their  worldwide  geographical  variations, 
and  observations  of  incidence  rates  in 
migrant  populations,  have  revealed  that 
factors  in  the  human  environment  are 
probably  responsible  for  a  large 
proportion  of  cancers.  “Environmental 
factors"  in  the  broad  sense  include 
chemical  exposures  from  smoking,  diet, 
occupation,  drinking  water,  and  air 
pollution;  various  forms  of  radiation. 


including  sunlight;  and  some  forms  of 
severe  physical  irritation.  Although  the 
uncertainties  are  great,  estimates  by  the 
World  Health  Organization,  other 
prominent  institutions,  and  individual 
experts  suggest  that  these  factors  may 
cause  60  to  90  percent  of  all  human 
cancers. 

Although  airborne  carcinogens  may 
induce  cancer  at  a  number  of  areas  in 
the  body,  lung  cancer  is  thought  to  be 
the  principal  form  of  cancer  related  to 
air  pollution.  While  cigarette  smoking  is 
probably  the  most  important  cause  of 
lung  cancer  in  the  United  States,  many 
scientists  believe  that  various  air 
pollutants  increase  the  risk  of  cancer 
from  smoking  and  other  carcinogenic 
insults.  Available  estimates  also 
indicate  that  occupational  exposures  to 
chemicals  are  responsible  for  a 
signiBcant  portion  of  the  incidence  of 
lung  cancer  in  the  United  States. 

Through  preliminary  examination  of 
industries  producing  chemicals  and 
radioactive  materials,  and  of  air 
sampling  results,  EPA  has  identiBed 
over  50  known  or  potential  chemical 
carcinogens  and  numerous  radioactive 
materials  which  may  be  emitted  into  the 
atmosphere.  Many  of  these  substances 
are  synthetic  organic  chemicals  that 
have  been  in  commercial  use  only  since 
the  1930s.  Because  cancer  Induced  by 
exposures  to  small  amounts  of  airborne 
carcinogens  may  not  appear  for  15  to  40 
years  after  exposure,  it  is  still  too  early 
to  detect  the  Bill  effects  of  these 
chemicals  on  human  health.  Thus,  it  is 
both  prudent  and,  in  view  of  the  large 
number  of  people  potentially  affected, 
important  to  reduce  or  contain 
emissions  of  known  or  suspected 
atmospheric  carcinogens  in  order  to 
prevent  future  problems  before  we 
actually  observe  them. 

We  have,  since  1971,  listed  Bve 
airborne  carcinogens  (asbestos,  vinyl 
chloride,  benzene,  radionuclides,  and 
arsenic)  as  hazardous  pollutants  under 
§  112,  National  Emission  Standards  for 
Hazardous  Air  Pollutants,  of  the  Clean 
Air  Act.  As  required  by  §  112,  we  have 
developed  and  are  continuing  to  develop 
emission  standards  for  signiBcant 
sources  of  these  pollutants.  In  addition, 
we  are  evaluating  a  number  of  other 
potentially  carcinogenic  substances  to 
determine  whether  action  under  §  112  is 
appropriate.  We  have  found  our  actions 
on  airborne  carcinogens  to  be  hampered 
by  the  lack  of  a  policy,  developed  with 
public  participation,  that  would  guide 
our  use  of  §  112  to  control  airborne 
carcinogens. 

SpeciBcally,  we  need  publicly  stated, 
legally  binding  policies  and  regulatory 
mechanisms  to:  (1)  determine  the 


carcinogenicity  and  carcinogenic  risks 
of  air  pollutants  for  regulatory  purposes, 
(2)  establish  priorities  for  evaluating  the 
need  for  and  implementing  additional 
regulatory  action,  (3)  specify  the  degree 
of  source  control  required  in  general 
under  §  112  and  indicate  how  we  will 
determine  that  level  of  control  in  setting 
individual  standards,  and  (4)  provide 
more  extensive  public  involvement  in 
the  Agency’s  decisionmaking  on  the 
regulation  of  airborne  carcinogens. 

Alternatives  Under  Consideration 

We  describe  a  number  of  alternatives 
in  the  proposal  document  (44  FR  58642, 
October  10, 1979): 

(1)  approaches  leading  to  a  zero-. 
emission  level; 

(2)  predetermined  decision  rules  (e.g., 
specihcation  of  a  fixed  target  (numeric) 
carcinogenic  risk  or  incidence  level; 
cost-per-life  goals;  best  available 
technology);  and 

(3)  special  approaches  for  new 
sources. 

Beyond  that,  the  principal  alternative 
is  to  have  no  formal  policy.  Under  this 
alternative,  EPA  would  continue  with  a 
case-by-case  approach  for  regulating 
airborne  carcinogens  under  §  112  of  the 
Clean  Air  Act.  This  strategy  would 
allow  the  Agency  maximum  regulatory 
flexibility,  but  would  not  give  either  the 
general  public  or  the  regulated  industry 
sufficient  information  to  enable  them  to 
participate  fully  in  the  rulemaking 
process.  In  addition,  the  alternative  of 
no  policy  would  not  resolve  the 
difficulties  which  EPA  has  encountered 
in  the  listing  of  airborne  carcinogens 
and  in  the  subsequent  development  of 
emissions  regulations.  It  also  does  not 
recognize  the  need  for  procedures  to 
ensure  that  available  resources  are 
allocated  to  the  most  important  or 
tractable  problems  on  a  priority  basis. 

Under  the  policy,  we  will  list  under 
§  112  those  airborne  substances 
identified  as  high  probability  human 
carcinogens  which  present  a  significant 
carcinogenic  risk  to  public  health  as  a 
result  of  air  emissions  from  one  or  more 
categories  of  stationary  sources.  Where 
applicable,  we  will  propose  generic 
standards  (low-cost,  good  housekeeping- 
type  standards  for  the  control  of  fugitive 
emissions)  for  control  of  fugitive 
emissions  from  industrial  sources.  We 
will  submit  these  standards 
concurrently  with  the  listing  to  expedite 
reduction  in  emissions  which  can  be 
achieved  through  good  housekeeping 
practices  in  the  manufacturing,  handling, 
or  use  of  hazardous  materials.  We  will 
use  risk  assessments  to  determine 
priorities  for  further  regulation  of 
signiHcant  source  catagories  and  in  the 
evaluation  of  residual  risk  (the  risk 


remaining  after  the  application  of  best 
available  technology). 

At  a  minimum,  the  policy  requires 
new  and  existing  sources  which  present 
or  would  present  significant  cancer  risks 
to  apply  best  available  technology 
(BAT)  to  control  emissions  of  listed 
airborne  carcinogens.  BAT  for  new 
sources  represents  the  most  advanced 
level  of  control  adequately 
demonstrated,  considering  economic, 
energy,  and  environmental  effects.  For 
existing  sources,  the  determination  of 
BAT  also  considers  the  impacts  and 
technological  problems  associated  with 
the  retrofitting  of  control  equipment. 
Controls  more  stringent  than  BAT  may 
be  imposed  if  the  risk  remaining  after 
the  application  of  BAT  is  unreasonable, 
or,  for  new  sources,  if  EPA’s  criteria  for 
risk  avoidance  associated  with  plant 
siting  cannot  be  met.  . 

Our  proposed  policy  contains  no 
reporting  requirements. 

In  most  cases,  emission  standards  we 
establish  pursuant  to  our  proposed 
policy  will  be  in  the  form  of  performance 
standards,  rather  than  speciBc  design 
standards.  Design,  operating,  or 
equipment  standards  will  be  used  only 
when  performance  standards  are  not 
practical. 

In  addition,  the  new  source-siting 
provisions  of  the  policy  allow  a  new 
source  owner  to  use  an  emission  offset 
mechanism  to  locate  a  new  source  of 
airborne  carcinogens  in  an  area  where 
other  such  sources  exist  or  where  the 
owner  has  difficulty  in  meeting  emission 
requirements  for  the  new  source.  An 
emission  offset  is  an  emission  reduction 
at  an  existing  source  which 
compensates  for  emissions  from  a  new 
source. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
particularly  people  living  and  working 
in  densely  populated  urban  areas  and 
areas  with  a  high  concentration  of 
chemical  manufacturing  industries; 
EPA;  and  State  and  local  regulatory 
authorities. 

Generic  and  emission  standards  that 
we  develop  for  sources  of  airborne 
carcinogens  under  the  proposed  policy 
will  reduce  cancer  risks  for  large 
segments  of  the  U.S.  population  exposed 
to  airborne  carcinogens  in  the  ambient 
air.  The  greatest  benefits  will  be  to 
individuals  who  live  in  the  immediate 
vicinity  of  characteristic  source  types. 

While  low  levels  of  potentially 
carcinogenic  substances  have  been 
detected  in  many  parts  of  the  country, 
the  areas  of  greatest  concern  are 
densely  populated  urban  centers  and 
areas  with  a  high  concentration  of 
chemical  manufacturing  industries.  In 


the  latter  case,  the  proposal  would 
benefit  populations  in  the  Gulf  Coast 
(Louisiana  and  Texas),  the  Kanawha 
Valley  (West  Virginia),  and  Northern 
New  Jersey. 

The  proposed  policy  will  significantly 
improve  EPA’s  regulatory  effort  in 
identifying  and  controlling  airborne 
carcinogens.  Proposing  generic 
standards  for  certain  categories  or 
sources  concurrent  with  listing  under 
§  112  will  provide  significant  reduction 
in  emissions  pending  development  of 
final  §  112  standards. 

A  mechanism  for  establishing 
regulatory  priorities  will  ensure  that  we 
address  the  most  important  or  tractable 
problems  first.  The  policy  also  provides 
for  increased  public  understanding  of 
and  participation  in  EPA’s  actions  and 
allows  EPA  to  give  earlier  notice  of  its 
findings  and  regulatory  intent  to  State 
and  local  regulatory  authorities  and  to 
industries. 

Summary  of  Costs 

Sectors  Affected:  Source  types 
emitting  carcinogenic  substances  into 
the  atmosphere,  including  petroleum 
refining  and  establishments  which 
mine  or  manufacture  minerals, 
inorganic  chemicals,  radioactive 
substances  and  byproducts,  and 
synthetic  organic  chemicals;  and  users 
of  these  products. 

Our  preliminary  analyses  have 
identified  a  number  of  source  types 
which  may  emit  carcinogenic 
substances  into  the  atmosphere.  Most  of 
these  types  fall  into  one  of  the  following 
six  broad  groups;  (1)  mining,  smelting, 
refining,  manufacture,  and  end-use  of 
minerals  and  other  inorganic  chemicals; 
(2)  combustion  processes,  coke  ovens, 
incinerators,  power  plants,  etc.;  (3) 
petroleum  refining,  distribution,  and 
storage;  (4)  synthetic  organic  chemical 
industries  and  end-use  applications  and 
waste  disposal;  (5)  mining,  processing, 
use,  and  disposal  of  radioactive 
substances  and  radioactive  byproducts; 
and  (6)  sources  of  noncarcinogenic 
emissions  which  are  chemically 
transformed  into  carcinogens  in  the 
atmosphere. 

All  ^missions  standards  will  include 
capital  costs,  some  increase  in  operating 
costs,  and  possibly  some  administrative 
reporting  costs  or  research  and 
development  costs  for  industry  to 
comply  with  the  various  regulations  we 
develop  pursuant  to  this  policy. 

We  intend  the  proposed  rule  only  to 
guide  the  Agency  in  identifying  and 
controlling  airborne  carcinogens.  In  its 
present  form,  we  cannot  assess  its 
regulatory  effects  quantitatively.  'This 
policy  will,  however,  provide  a  basis  for 
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impact  assessments  in  subsequent 
regulatory  actions  that  are  taken  in 
accord  with  its  provisions. 

Related  Regulations  and  Actions 

Internal:  Other  offices  within  EPA 
which  are  also  in  the  process  of 
developing  carcinogen  control  programs 
include  the  Office  of  Pesticides  and 
Toxic  Substances,  the  Office  of  Water 
and  Waste  Management,  and  the  Office 
of  Mobile  Source  Air  Pollution  Control. 

A  program  is  also  underway  to  develop 
an  agencywide  cancer  policy. 

External:  Related  external  efforts 
include  the  development  of  a  national 
cancer  policy  by  the  member  agencies  of 
the  U.S.  Regulatory  Council  (44  FR 
39858);  the  recent  report  by  the  Risk 
Assessment  Work  Croup  of  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  on  Ae  identiflcation  of 
carcinogens  and  the  quantitative 
assessment  of  risks;  a  staff  paper  by  the 
White  House  OfHce  of  Science  and 
Technology  Policy  on  the  identibcation, 
characterization,  and  control  of 
potential  human  carcinogens;  and  a 
report  to  President  Carter  by  the 
Interagency  Toxic  Substances  Strategy 
Committee  (“Toxic  Chemicals  and 
Public  Protection,”  May  1980). 

Other  regulatory  agencies  that  are 
involved  in  this  area  include  the 
Occupational  Safety  and  Health 
Administration,  which  published  a  final 
policy  for  regulating  occupational 
exposure  to  carcinogens  on  January  2, 
1980  (45  FR  5002),  the  Food  and  Drug 
Administration,  and  the  Consumer 
Product  Safety  Commission. 
Nongovernmental  groups  which  have 
expressed  interest  in  or  made 
recommendations  on  the  control  of 
carcinogens  include  the  Environmental 
Defense  Fund,  the  American  Industrial 
Health  Council,  and  the  Natural 
Resources  Defense  Council. 

Active  Government  Collaboration 

The  Agency  has  presented  testimony 
at  the  public  hearings  held  after  the 
Occupational  Safety  and  Health 
Administration  proposed  its  carcinogen 
policy.  We  have  also  provided 
information  briefings  for  the  Interagency 
Regulatory  Liaison  Group  and  members 
of  the  President’s  Council  on 
Environmental  Quality,  the  Council  on 
Wage  and  Price  Stability,  Congressional 
staff,  and  interested  State  air  pollution 
agencies.  We  have  participated  in  the 
proposed  policy  regulating  chemical 
carcinogens  issued  by  the  Regulatory 
Council  on  October  17, 1979  (44  FR 
60038). 

Timetable 

Final  Rule — December  1981. 


Regulatory  Impact  Analysis — None. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

“Policy  and  Procedures  for 
Identifying,  Assesssing,  and  Regulating 
Airborne  Substances  Posing  a  Risk  of 
Cancer,”  NPRM,  October  10, 1979, 44  FR 
58642. 

“National  Emission  Standards  for 
Hazardous  Air  Pollutants — Generic 
Standards,”  ANPRM,  October  10, 1979, 
44  FR  58662. 

“Summary  of  Responses  and 
Proposals — ^Testimony  and  Written 
Submissions,”  EPA  Public  Hearings  on 
Regulation  of  Carcinogenic  Air 
Pollutants,  Washington,  DC,  March  23, 
1978. 

Testimony  presented  at  public 
hearings  in  Washington,  DC,  Boston, 
MA,  and  Houston,  TX  the  week  of 
March  10, 1980  as  well  as  the  written 
comments  received. 

Copies  of  written  comments  received 
during  the  public  comment  period. 

These  documents  as  well  as  others 
referenced  in  the  proposed  policy  are 
available  in  public  ndemaking  docket 
number  OAQPS  79-14.  The  docket  is 
open  for  public  inspection  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  at:  Central  Docket  Section, 
Gallery  3,  West  Tower,  Waterside  Mall, 
401  M  Street,  S.W.,  Washington,  DC 
20460. 

Agency  Contact 

Joseph  Padgett,  Director 

Strategies  and  Air  Standards  Division 
(MD12) 

Office  of  Air  Quality  Planning  and 
Standards 

Environmental  Protection  Agency 

Research  Triangle  Park,  NC  27711 

(919)  541-5504 


EPA-OANR— Office  of  Mobile  Source 
Air  Pollution  Control 

Fuels  and  Fuel  Additives  Protocols  (40 
CFR  Part  79*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  211, 
42  U.S.C.  S  7545. 

Reason  for  Including  This  Entry 
The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  may  have  a  marked  effect  on 
the  way  private  industry  develops  and 
markets  fuels  and  fuel  additives,  and 
because  of  its  potentially  beneficial 
public  health  effects.  While  this  rule 
may  not  have  an  annual  impact  of  $100 
million  or  more,  the  potential  growth  in 
the  use  of  synthetic  fuels  and  fuel 


additives  in  the  future,  as  the  Nation 
attempts  to  lessen  its  dependence  on 
foreign  oil,  makes  it  a  rulemaking 
worthy  of  attention. 

Statement  of  Problem 

In  1977,  Congress  amended  the  Clean 
Air  Act,  adding  §  211(e),  which  requires 
EPA  to  develop  regulations  to  test  the 
environmental  and  health  effects  of 
fuels  and  fuel  additives  (including,  but 
not  limited  to,  the  carcinogenic  or 
mutagenic  effects  resulting  from 
respiration).  Section  211(e)(2)  of  the  Act 
itself  establishes  deadlines  by  which  the 
manufacturer  must  provide  the  requisite 
information  to  the  ^A  Administrator. 
Section  211(e)(3)  authorizes  the 
Administrator  to:  (1)  exempt  small 
businesses  from  the  regulations,  (2) 
provide  for  sharing  of  testing  costs 
among  manufacturers  who  desire  to 
register  identical  compounds,  and  (3) 
exempt  businesses  fi'om  duplicative 
testing  requirements. 

The  present  registration  regulation 
requires  that  manufacturers  submit 
certain  information  on  the  chemical 
composition  and  the  toxicity  of  fuels 
and  fuel  additives  to  the  extent  this 
information  is  known  by  the 
manufacturer  as  the  result  of  testing 
conducted  for  reasons  other  than  fuel 
registration  (40  CFR  79.31(c)). 

The  proposed  action  may  require  the 
manufacturer  to  perform  certain 
physical,  chemical,  and  biological 
testings  of  fuels  and  fuel  additives 
before  registration. 

On  August  29, 1978,  EPA  published  an 
ANPRM  in  the  Federal  Register  (43  FR 
38607)  requesting  comments  on  the  types 
of  health  effects  and  emissions  test 
methods  to  be  used,  small  business 
criteria,  and  cost  sharing  provisions.  In 
response  to  this  request,  the  Agency 
received  over  22  submittals  of  comments 
from  the  interested  public.  These 
regulations  will  consider  all  comments 
received  from  the  interested  individuals 
and  organizations. 

Alternatives  Under  Consideration 

Our  preferred  alternative  is  to  require 
health  effects  and  emissions  testing  by 
manufacturers  on  a  tier  basis.  This 
approach  would  require  manufacturers 
to  report  the  chemical  composition  of  all 
candidate  fuels  and  fuel  additives.  If, 
based  on  chemical  composition,  EPA 
can  make  a  determination  that  the 
environmental  and  health  impacts  are 
insignificant,  further  testing  may  not  be 
required.  However,  if  the  initial  and 
subsequent  data  present  a  cause  for 
concern,  further  testing  will  be  required 
until  the  concern  is  alleviated. 
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The  second  alternative  would  require 
full  testing  by  manufacturers  for  all  fuels 
and  fuel  additives  with  no  exemptions. 
Approximately  2,000  fuels  and  fuel 
additives  could  require  full 
environmental  and  health  testing  by 
their  current  manufacturers.  This 
alternative  would  be  unnecessarily 
costly,  as  many  fuels  and  fuel  additives 
whose  environmental  impact  we  can 
predict  to  be  small  or  negligible  will 
have  to  be  tested. 

The  third  alternative  would  provide 
for  full  testing  for  all  fuels  and  fuel 
additives,  except  that  firms  producing  a 
small  amount  of  a  fuel  or  fuel  additive 
could  be  exempted  from  testing 
requirements.  (This  small  business 
exemption  would  not  apply  to  chemicals 
that  are  believed  by  ERA  to  have  a 
potentially  hazardous  environmental 
effect.)  Testing  costs  may  be 
prohibitively  expensive  for  small 
businesses,  and  ERA  believes  that  this 
alternative  would  provide  an  incentive 
for  small  businesses  to  produce  and  test 
fuels  and  fuel  additives.  The 
disadvantage  of  this  alternative  is  that  it 
would  be  difficult  for  ERA  to  determine 
criteria  for  exempting  small  businesses. 
Therefore,  the  Agency  is  planning 
further  study  of  this  alternative. 

The  fourth  alternative  would  permit 
companies  to  share  the  costs  of 
producing  and  testing  fuels  and  fuel 
additives.  For  example,  ERA  could  allow 
two  companies  that  are  making 
essentially  the  same  additive  to  test  and 
register  the  chemical  jointly.  This 
alternative  could  reduce  costs  for 
individual  firms  and  also  eliminate 
duplication.  In  addition,  it  might  provide 
some  incentive  for  a  company  to  be  first 
in  producing  and  testing  new  fuels.  By 
sharing  the  costs  with  another  firm,  the 
entrepreneurial  firm  could  protect  its 
investment.  ERA  has  not  determined 
specifically  how  such  a  cost  sharing 
plan  would  work;  therefore,  this 
alternative  is  being  studied  further. 

The  final  alternative  would  be  to 
require  manufacturers  to  submit  test 
data  demonstrating  the  effect  of  their 
fuel  or  fuel  additive  on  regulated 
pollutants  only  (oxides  of  nitrogen, 
carbon  dioxide,  hydrocarbons)  before 
registration,  but  not  to  require  health  or 
environmental  testing.  This  is  the 
present  system  as  required  by  40  CFR 
Rart  79,  but  which  the  Congress  required 
be  improved  via  these  regulations. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 
particularly  those  living  in  urban 
areas  where  the  concentration  of 
vehicles  is  greatest;  and  those  people 
who  live  near  or  work  in  plants  which 
produce  fuels  or  fuel  additives. 


The  benefit  we  expect  from  this 
regulation  is  the  protection  of  public 
health.  Those  fuels  and  fuel  additives 
and  the  products  of  their  combustion, 
which  may  be  harmful  to  public  health, 
will  be  identified  and  eliminated  from 
the  marketplace,  where  appropriate.  A 
particular  concern  is  that  certain 
combustion  products  of  fuels  and  fuel 
additives  are  believed  to  be 
carcinogenic  or  mutagenic. 

We  cannot  estimate  the  economic 
benefits,  in  terms  of  reduction  in 
respiratory  and  other  diseases,  at  this 
time.  However,  because  of  the  current 
cost  of  medical  services  and  because  of 
the  generally  accepted  view  that 
prevention  is  preferable  to  treatment  of 
diseases,  the  expected  economic  and 
social  benefits,  although  they  are  not 
quantifiable  at  this  time,  should  be 
significant. 

Summary  of  Costs 

Sectors  Affected:  Retroleum  refining; 

and  users  of  motor  vehicles  or  their 

services. 

There  are  over  2,000  fuels  and  fuel 
additives  currently  registered  under 
§  211  of  the  Clean  Air  Act.  We  roughly 
estimate  that  approximately  200  of  these 
will  require  some  degree  of  testing  by 
the  manufacturers.  The  cost  to  the 
industry  of  implementing  these  tests 
could  total  as  high  as  $99  million  to  $132 
million  (1980  dollars).  These  costs  will 
be  incurred  over  the  first  3  years  of 
regulation,  because  by  law,  all  fuels  and 
fuel  additives  must  meet  the  testing 
requirements  within  3  years  of  the  date 
of  promulgation  of  this  regulation.  Small 
businesses  would  be  exempt  from  the 
most  costly  tests.  Users  of  motor 
vehicles  will  share  these  costs  to  the 
extent  they  are  passed  on  by  the 
petroleum  refiners. 

Related  Regulations  and  Actions 

Internal:  Fuels  and  Fuel  Additives 
Registration,  40  CFR  Fart  79. 

Rroposed  Guidelines  for  Registration 
of  Resticides,  40  CFR  Rarts  161, 162,  and 
163. 

Toxic  Substances  Control  Act,  §4, 
Carcinogen  Rrotocols  and  Chronic 
Toxicity  Rrotocols,  40  CFR  Rart  772. 

Ambient  Air  Quality  Standards,  40 
CFR  Rart  50.  / 

External:  None. 

Active  Government  Collaboration 

Health-testing  protocols  will  be 
submitted  to  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  for  screening 
before  the  regulation  is  promulgated. 

Timetable 

ANRRM — June  1982. 

NFRM — June  1983. 


Regulatory  Impact  Analysis — June 
1983. 

Rublic  Hearing — 60  days  after 
publication  of  NRRM. 

Rublic  Comment  Reriod — 90  days 
following  publication  of  NRRM. 
Comments  may  be  sent  to  Charles 
L.  Gray,  Jr.,  Director,  Emission 
Control  Technology  Division, 
Environmental  Rrotection  Agency, 
2565  Rlymouth  Road,  Ann  Arbor,  MI 
4810,';. 

Final  Rule — June  1984. 

Final  Rule  Effective — Three  years 
after  promulgation  of  regulation. 
Regulatory  Flexibility  Analysis — In 
conjunction  with  NRRM. 

Available  Documents 

Cause,  et  al..  Testing  for  Health 
Effects  on  Fuels  and  Fuel  Additives, 
Environmental  Monitoring  Systems 
Laboratory,  Research  Triangle  Rark,  NC 
27711. 

Test  Rian  to  Study  the  Effect  of  MMT 
on  Emissions  Control  Rerformance 
(unpublished  draft);  Rrotocol  to 
Characterize  Gaseous  Emissions  as  a 
Function  of  Fuel  and  Additive 
Composition,  ERA-600/2-750048, 
September  1975. 

ANRRM— 43  FR  38607,  August  29, 

1978,  ERA  Docket  ORD-78-1. 

All  documents  available  for  review  at 
the  ERA,  Central  Docket  Section, 
Waterside  Mall,  Room  2903B,  401  M 
Street,  S.W.,  Washington,  DC  20460.  The 
documents  are  available  for  personal 
inspection  Monday  through  Friday 
between  8:00  a.m.  and  5:00  p.m.,  or 
copies  can  be  obtained  by  personal  or 
written  request.  A  reasonable  fee  may 
be  charged  for  copying. 

Agency  Contact 

Richard  A.  Rykowski,  Rroject 
Manager 

Standards  Development  and  Support 
Branch 

Environmental  Rrotection  Agency 
2565  Rlymouth  Road 
Ann  Arbor,  MI  48105 
(313)  668-4339 


EPA-OANR— Office  of  Radiation 
Programs 

Remedial  Action  Standards  for 
Inactive  Uranium  Processing  Sites  (40 
CFR  Part  192*) 

Legal  Authority 

Uranium  Mill  Tailjngs  Ra'diation 
Control  Act  of  1978.  §  206,  42  U.S.C. 
§2022. 
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Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  these  standards  are 
important  because  the  Federal  and  State 
governments  cannot  undertake  the 
remedial  actions  Congress  authorized 
until  we  have  promulgated  standards  for 
them.  People  who  live  or  work  near 
tailings  areas,  primarily  in  the  Rocky 
Mountain  States  and  Pennsylvania,  are 
very  interested  in  all  aspects  of  the 
remedial  action  program. 

Statement  of  Problem 

The  soils  and  rocks  which  make  up 
the  earth’s  crust  contain  radioactive 
uranium  and  thorium  isotopes 
(radionuclides).  Almost  all  human 
activities  that  involve  removing  and 
processing  materials  from  the  earth’s 
crust  can  result  in  the  release  of  some  of 
these  radioactive  materials  into  the 
atmosphere.  These  releases  can  become 
potentially  hazardous  when; 

(1)  the  activity  involves  handling 
materials  that  contain  concentrations  of 
these  radionuclides  significantly  above 
the  average  concentrations  in  soil; 

(2)  these  radionuclides  are 
concentrated  during  processing  to  a 
level  significantly  above  the  average 
concentrations  in  soil;  or 

(3)  the  radioactive  material  is 
redistributed  from  its  place  in  nature 
into  a  pathway  where  humans  can  be 
exposed  to  it. 

Uranium  mining  operations  involve 
removing  large  quantities  of  ore 
containing  uranium  and  its  radioactive 
decay  products  in  concentrations  up  to 
1,000  times  greater  than  are  normally 
found  in  the  natural  terrestrial 
environment.  After  mining,  the  ores  are 
shipped  to  uranium  mills  for  separation 
of  the  uranium  from  the  other  materials 
in  the  ore.  After  the  mill  crushes  and 
grinds  the  ore,  the  uranium  is  dissolved, 
precipitated,  dried,  and  packaged  as 
“yellow  cake"  (UsOs).  The  residues  of 
the  process,  normally  in  the  form  of  a 
wet  sand  (tailings),  are  discharged  to  a 
disposal  area  where  the  liquids  are 
evaporated  or  partially  recycled. 

The  tailings  disposal  area  consists  of 
a  pond  and  a  dry  beach  area.  The  size  of 
each  component  depends  on  the  amount 
of  water  that  is  recycled,  the  rate  of 
evaporation,  and  the  amount  of  raw  ore 
being  milled.  In  areas  of  high 
evaporation,  large  dry  beach  areas  are 
exposed.  Radioactive  emissions  from 
these  areas  result  from  wind  erosion  of 
the  tailings  and  diffusion  of  radioactive 
radon  gas  out  of  the  tailings.  In  addition, 
radioisotopes  and  other  toxic 
substances  may  seep  into  ground  water. 

The  release  of  radon  gas  from  piles  of 
uranium  mill  tailings  exposes  people  in 


the  immediate  vicinity  of  the  tailings  site 
to  radioactivity  and,  to  a  lesser  extent, 
exposes  more  distant  populations. 
Windblown  radioactive  particulates 
from  tailings  sites  and  direct  gamma 
radiation  constitute  secondary  sources 
of  radiation  exposure.  If  the  tailings  are 
uncontrolled,  ^A  estimates  that 
approximately  200  premature  deaths  per 
century  could  occur  in  the  national 
population  from  radiation-inducing  lung 
cancer  resulting  from  radon  emissions 
from  the  tailings  piles.  These  effects 
would  be  divided  approximately  equally 
between  people  who  live  within  5  miles 
of  the  inactive  tailings  piles  and  those  in 
the  rest  of  the  country.  Health  effects 
from  tailings  that  have  blown  off  the 
piles  and  potential  contamination  of 
ground  water  resources  are  not  included 
in  this  estimate.  The  radioactive 
components  in  the  tailings  will  remain 
hazardous  for  hundreds  of  thousands  of 
years. 

In  addition  to  the  hazards  posed  by 
tailings  piles  are  those  of  tailings  which 
have  been  removed  from  the  piles.  In 
source  areas,  tailings  have  been  used  in 
construction,  often  as  Hll  under 
buildings.  Radioactive  gas  from  the 
tailings  may  then  enter  the  buildings  and 
raise  indoor  radioactivity  well  above 
normal  levels. 

Congress  recognized  that  imless  it 
acted,  tailings  from  inactive  processing 
sites  might  pose  a  continuing  health 
hazard.  Therefore,  with  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (UMTRCA),  Congress  authorized  a 
joint  Federal  and  State  program  to 
perform  remedial  actions  for  inactive 
uranium  processing  sites  according  to 
standards  EPA  would  set.  Under  the 
terms  of  UMTRCA,  the  Department  of 
Energy  (DOE)  has  designated  25  eligible 
inactive  processing  sites.  Tailings  piles 
at  these  sites  contain  more  than  26 
million  tons  of  residual  radioactive 
materials  on  more  than  1,030  acres  of 
land.  In  addition,  DOE  is  working  to 
designate  additional  lands  and  buildings 
that  are  afrected  by  tailings  from  these 
sites.  However,  UMTRCA  also  provides 
that  no  remedial  actions  may  be 
undertaken  until  EPA  has  promulgated 
standards. 

Alternatives  Under  Consideration 

EPA’s  standards  for  uranium  mill 
tailings  will  apply  to  all  the  inactive 
sites  designated  under  P.L.  95-604.  They 
are  standards  which  define 
environmental  radiation  conditions  that 
must  not  be  exceeded,  but  they  do  not 
specify  the  means  of  remedying  existing 
excesses.  UMTRCA  requires  DOE  to 
conduct  the  remedial  action  program. 
We  are  developing  the  standards  based 
on  currently  available  knowledge  of  the 


potential  harmful  effects  of  uranium  mill 
tailings  and  the  technology  and  costs  of 
avoiding  them.  With  regard  to  the  form 
and  content  of  the  standards,  we  have 
considered  the  following  alternatives: 

(A)  Disposal  Standards — EPA  has 
considered  an  entire  range  of  options 
from  no  control  to  virtually  complete 
control  of  releases  of  radioactivity  and 
of  nonradioactive  toxic  substances  from 
tailings.  We  find  that  means  of 
providing  long-term  control  of  radon 
releases  are  available.  We  have  also 
examined  the  health  benefits  and  costs 
of  controlling  these  releases  to 
alternative  levels  that  are  (a) 
significantly  above  the  radon  release 
rates  characteristic  of  undisturbed  land 
areas,  (b)  within  the  normal  range  of 
release  from  undisturbed  lands,  or  (c) 
significantly  below  average  rates  from 
such  lands. 

We  have  proposed  standards 
corresponding  to  alternative  (b)  because 
it  avoids  nearly  all  the  harmful  efrects  of 
radon  releases  and  appears  to  be 
technically  and  economically  feasible  to 
achieve.  Alternative  (c)  is  neither 
needed  nor  is  it  clear  that  it  is 
reasonably  achievable. 

We  have  also  considered  whether  we 
should  prohibit  releases  of  radioactive 
and  nonradioactive  toxic  substances 
from  tailings  to  water  or  should  limit 
releases  to  levels  that  preserve  water 
quality  for  potential  uses,  including 
drinking  and  agriculture.  Although 
information  is  very  limited,  we  currently 
believe  that  a  standard  prohibiting  any 
releases  may  be  very  difricult  to 
implement,  and  is  not  clearly  needed. 
Therefore,  we  have  proposed  standards 
for  uranium  mill  tailings  disposal  that 
prohibit  degrading  the  existing  quality  of 
underground  and  surface  water  bodies. 

The  health  protection  the  disposal 
system  ultimately  affords  depends  on 
the  control  levels  and  the  time  over 
which  they  are  maintained.  We  have 
examined  the  technical  and  economic 
reasonability  of  requiring  effective 
control  for  (a)  several  hundred  years,  (b) 
hundreds  to  thousands  of  years,  and  (c) 
longer  than  tens  of  thousands  of  years. 
Because  we  currently  believe  it 
reasonable,  we  proposed  to  apply  the 
disposal  standards  for  at  least  1,000 
years.  Applying  them  for  very  much 
longer  periods  would  be  impractical  for 
general  application. 

(B)  Cleanup  Standards  for 
Contaminated  Open  Land — We  have 
considered  alternative  standards  for 
cleanup  of  contaminated  open  land  as 
follows: 

(a)  Standards  that  would  reduce 
residual  radiation  levels  to  local  natural 
background  levels. 
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(b)  Standards  that  would  limit  the 
residual  radioactivity  to  levels  that  may 
be  above  local  background,  but  are  still 
within  a  common  natural  range  of 
values. 

(c)  Standards  that  limit  residual 
radiation  to  levels  significantly  above 
normal  background. 

Alternative  (a)  would  be 
unreasonalble  because  the 
measurements  required  to  distinguish 
small  elevations  above  background 
radioactivity  would  be  unproductively 
expensive.  Our  proposed  standards 
follow  alternative  (b),  which  we  believe 
is  technically  and  economically 
reasonable,  with  a  very  small  residual 
risk  in  practice.  We  feel  alternative  (c)  is 
not  warranted. 

(C)  Cleanup  Standards  for  Buildings — 
Tailings  have  sometimes  been  used  as 
construction  materials  for  buildings. 

This  can  cause  elevated  indoor 
radioactivity  and  increased  risk  of  lung 
cancer  for  occupants  who  breathe 
radioactive  particles  in  the  air.  In 
developing  remedial  action  standards 
for  this  condition,  we  have  considered 
earlier  recommendations  by  the  U.S. 
Surgeon  General  for  a  similar  situation 
at  Grand  Junction,  Colorado,  and 
guidance  provided  by  EPA  to  the  State 
of  Florida  regarding  indoor 
radioactivity.  We  have  also  considered 
alternative  standards  which  take 
account  of  this  earlier  guidance,  and 
which  reflect  current  assessments  of  the 
health  effects  of  the  indoor 
radioactivity.  The  proposed  standards 
take  the  form  of  “action  levels,”  i.e., 
specifications  that,  if  exceeded,  will 
require  remedial  action. 

We  could  set  action  levels  in  terms  of 
the  total  indoor  radioactivity 
concentrations,  or  as  an  increment 
above  average  natural  background 
levels.  We  prefer  to  express  the  indoor 
radon  decay  product  action  level  in 
terms  of  total  radon  decay 
concentration,  because  background 
levels  cannot  be  determined  separately 
in  practice.  Indoor  gamma  radiation 
levels  are  much  more  easily  determined, 
however,  so  we  prefer  to  express  the 
gamma  radiation  standard  as  an 
increment  above  background.  In  all 
cases,  the  standards  will  apply  to 
radiation  that  may  reasonably  be 
attributed  to  tailings,  not  to  other 
causes. 

Summary  of  BeneHts 

Sectors  Affected:  People  living  or 
working  near  inactive  uranium  mill 
tailings  sites  designated  by  DOE  for 
remedial  actions  under  UMTRCA 
which  are  located  in  Arizona, 
Colorado,  Idaho,  New  Mexico,  North 
Dakota,  Oregon,  Texas,  Pennsylvania, 


Utah,  and  Wyoming;  individuals  who 
live  or  work  in  contaminated 
buildings;  and  the  general  public. 

The  proposed  disposal  standards 
provide  a  reasonable  expectation  of 
avoiding  virtually  all  detrimental  effects 
of  uranium  mill  tailings  from  thB  25 
designated  inactive  sites  for  at  least 
1,000  years.  Based  on  current  population 
distributions,  we  estimate  about  200 
lung  cancer  deaths  per  century  due  to 
radon  emissions  from  tailings  piles  will 
be  avoided.  The  number  may  be  larger  if 
populations  increase,  or  if  population 
centers  develop  near  piles  that  are  now 
remote  from  people.  About  500,000 
people  live  within  6  miles  of  these 
tailings  piles.  Furthermore,  surface  and 
ground  water  will  be  protected  from 
degradation  by  the  tailings.  Individuals 
who  live  or  work  in  perhaps  hundreds  of 
contaminated  buildings  will  benefit  from 
application  of  the  cleanup  standards. 
Finally,  applying  the  cleanup  standards 
for  open  land  will  result  in  conditions 
that  do  not  require  further  control.  This 
could  make  several  thousand  acres  of 
land  available  for  use,  and  avoid  a 
potential  future  administrative  burden 
for  the  Government. 

Local  economies  could  benefit  from 
decreased  unemployment  and  increased 
business  activity  associated  with 
performing  the  remedial  actions  to 
comply  with  the  standards.  The 
remedial  actions  would  also  virtually 
eliminate  the  inequitable  distribution  of 
risk  associated  with  the  tailings,  which 
is  now  greater  for  people  who  live  or 
work  very  near  the  piles  or  in 
contaminated  buildings  than  for  the 
general  population.  After  disposal,  the 
radiation  risk  for  such  people  will  be 
within  the  normal  range  of  natural 
background  values. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 
.  Government;  affected  States;  and 
people  living  near  inactive  uranium 
mill  tailings  sites  designated  by  DOE 
for  remedial  action. 

The  Federal  Government  will  bear  90 
percent  of  the  costs  of  the  remedial 
action  program  and  the  10  affected 
States  will  bear  10  percent.  The  Federal 
Government  will  bear  all  the  costs  of 
remedial  actions  on  Indian  lands. 

The  costs  of  meeting  the  disposal 
standards  at  all  the  tailings  piles  eligible 
under  UMTRCA  are  difficult  to  estimate, 
primarily  because  methods  should  be 
chosen  on  a  site-specific  basis.  We 
estimate  the  average  one-time  cost  of 
meeting  the  standards  we  have 
proposed  to  be  about  $1  million  to  $6 
million  (1978  dollars)  per  site  if  the 
existing  site  is  suitable,  and  $6  million  to 


$13  million  (1978  dollars)  per  site 
otherwise.  Total  disposal  costs  for  all 
sites,  spread  over  the  7  years  Congress 
authorized  for  the  remedial  action 
program,  would  therefore  be  about  $21 
million  to  $273  million,  and  most  likely 
nearer  the  high  end  of  this  range.  More 
restrictive  standards,  which  would  limit 
radon  releases  from  tailings  to  well 
below  release  rates  from  normal  soils, 
could  require  much  costlier  methods  of 
disposal. 

A  DOE  contractor  (Ford,  Bacon,  and 
Davis,  Utah  Inc.),  using  interim  cleanup 
criteria,  previously  estimated  that 
cleanup  costs  for  open  lands  and 
buildings  would  be  about  $10  million 
(1978  dollars).  Even  allowing  for 
increased  costs  under  the  cleanup 
standards  we  now  prefer,  which  are 
very  difficult  to  estimate,  tailings 
disposal  is  still  by  far  the  largest  cost 
component  of  the  remedial  action 
program. 

During  the  performance  of  the 
remedial  actions,  localities  will  be 
subjected  to  increased  traffic,  dust,  and 
other  side-effects  of  earth-moving  and 
construction  operations.  Disposal 
operations  may  require  large  quantities 
of  clay  and  soil  for  covering  the  tailings. 
Contaminated  open  land  will  be 
subjected  to  scraping  and  digging  by  the 
cleanup  operations.  The  environmental 
effects  of  these  land  disturbances  will 
vary  with  the  site. 

Related  Regulations  and  Actions 

Internal:  Radiation  protection 
guidance  for  remedial  actions  on 
residences  on  Florida  phosphate  lands 
(44  FR  38664,  July  2, 1979). 

Draft  proposed  standard  for  high-level 
radioactive  waste  (in  development). 

Regulations  for  treatment,  storage, 
and  disposal  of  hazardous  wastes  under 
the  Resource  Conservation  and 
Recovery  Act  (40  CFR  Parts  260-267). 

Proposed  Environmental  Protection 
Criteria  for  Radioactive  Wastes  (43  FR 
53262,  November  15, 1978),  and 
applicable  Federal  Radiation  Protection 
Guidance. 

Clean  Water  Act  regulations  (40  CFR 
Subchapter  D,  Part  100  et  seq.). 

National  Interim  Primary  Drinking 
Water  standards  (40  CFR  Part  141). 

EPA  Air  Carcinogen  Policy  (44  FR 
58642,  October  10, 1979). 

Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  §§  6905,  6912(a),  6921-27, 
6930,  and  6974). 

External:  Under  UMTRCA,  the 
responsibility  for  selecting  and 
performing  remedial  actions  that  satisfy 
EPA’s  standards  is  given  to  the 
Department  of  Energy.  Any  States  that 
share  the  cost  must  fully  participate,  and 
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the  Nuclear  Regulatory  Commission 
must  concur.  Any  affected  Indian  tribe 
and  the  Department  of  Interior  must  be 
consulted  when  Indian  lands  are 
involved.  In  addition,  the  Department  of 
Justice  has  responsibilities  related  to 
determining  the  responsibility,  if  any,  of 
.any  private  parties  for  remedial  actions. 

Active  Government  Collaboration 

President  Carter’s  Energy 
Coordinating  Committee  formed  a 
subcommittee  to  oversee  Federal 
implementation  of  UMTRCA.  The 
subcommittee  is  chaired  by  the 
Administrator  of  the  Environmental 
Protection  Agency.  Other  participating 
agencies  are  the  Nuclear  Regulatory 
Commission  and  the  Departments  of 
Energy,  Justice,  and  Interior.  These 
agencies,  which  all  have  responsibilities 
under  UMTRCA,  have  formed  a  staff 
level  working  group  that  plans 
necessary  interagency  coordination  and 
reviews  draft  documents  as  appropriate. 

Timetable 

Final  Rule — Cleanup  Standards — 
September  1981. 

Final  Rule — Disposal  Standards — 
September  1981. 

Final  Rules  Effective — 60  days  after 
promulgation. 

Regulatory  Impact  Analysis — EPA 
will  not  develop  an  analysis, 
because  we  expect  the  cost  of 
implementing  the  standard  in  any 
calendar  year  will  be  less  than  the 
$100  million  criterion  established 
for  requiring  an  analysis. 

Regulatory  Flexibility  Analysis — ^EPA 
will  not  develop  an  analysis.  The 
standards  do  not  apply  to  small 
entities  and  would  have  no  effect  on 
them.  In  any  case,  EPA  proposed 
the  standards  before  the  Regulatory 
Flexibility  Act  took  effect. 

Available  Documents 

From  the  Congress — House  Document 
Room,  H-226  Capitol,  Washington,  DC 
20515.  P.L.  95-604,  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA): 

House  Report  No.  95-2480,  Pt.  I, 
Committee  on  Interior  and  Insular 
Affairs:  House  Report  No.  95-1480,  Pt.  II, 
Committee  on  Interstate  and  Foreign 
Commerce. 

From  DOE — ^Technical  Library, 

Bendix  Field  Engineering  Corp.,  P.O.  Box 
1569,  Grand  Junction,  CO  81502 — “Phase 
II,  Title  I,  Engineering  Assessment  of 
Inactive  Uranium  Mill  Tailings  Sites”  by 
Ford,  Bacon,  and  Davis,  Utah  Inc. 
(microfiche  copy  only,  nominal  charge 
per  report). 

From  EPA/OANR-ORP— “EPA 
Development  of  Standards  for  Uranium 
Mill  Tailings  and  Report  on  Uranium 


Mining  Wastes — Call  for  Information 
and  Data,”  Federal  Register  notice,  44 
FR  33433,  June  11, 1979. 

“EPA  Indoor  Radiation  Exposure  Due 
to  Radium-226  in  Florida  Phosphate 
Lands — Radiation  Protection 
Recommendations  and  Request  for 
Comment,”  Federal  Register  notice,  44 
FR  38664,  July  2, 1979. 

“Interim  Cleanup  Standards  for 
Inactive  Uranium  Processing  Sites,” 
Federal  Register  notice,  45  FR  27366, 
April  22, 1980. 

“Proposed  Cleanup  Standards  for 
Inactive  Uranium  Processing  Sites,” 
Federal  Register  notice,  45  FR  27370, 
April  22, 1980. 

“Proposed  Disposal  Standards  for 
Inactive  Uranium  Processing  Sites,” 
Federal  Register  notice,  46  FR  2556, 
January  9, 1981. 

“Draft  Environmental  Impact 
Statement  for  Remedial  Action 
Standards  for  Inactive  Uranium 
Processing  Sites,”  EPA  Report  520/4-80- 
011,  December  1980. 

EPA  documents  listed  above  are 
available  at  401  M  Street,  S.W., 
Washington,  DC  20460. 

Comments  on  the  proposed  standards 
and  transcripts  and  other  material  from 
public  hearings  have  been  placed  in 
Docket  No.  A-79-25,  which  is  located  in 
the  EPA,  Central  Docket  Section,  West 
Tower  Lobby,  401  M  Street,  S.W., 
Washington,  DC  20460.  Additional 
documents,  when  they  become 
available,  will  also  be  placed  in  this 
Docket. 

Agency  Contact 

Dr.  Stanley  Lichtman,  Health  Physicist 

General  Radiation  Standards  Branch 

Criteria  &  Standards  Division  (ANR- 
460) 

Office  of  Radiation  Programs 

U.S.  Environmental  Protection  Agency 

401  M  Street,  S.W. 

Washington,  DC  20460 

(703)  557-8927 


EPA— Office  of  Pesticides  and  Toxic 
Substances 

Pesticide  Registration  Gukteiines  (40 
CFR  Part  163,  Subparts  A-P) 

Legal  Authority 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  7  U.S.C. 

§§  136a(c)(2)(A).  136f,  and  136w. 

Reason  for  Induiling  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  estimates  that  the  cost  to 
chemical  companies  and  other 
registrants  whose  products  are 
registered  with  EPA  or  who  apply  for 
registration  of  their  products  to  meet  the 


Guidelines’  requirements  will  total  $70 
million  to  $100  million  annually  over  the 
next  10-year  period. 

Statement  of  Problem 

With  certain  limited  exceptions,  EPA 
must,  in  accordance  with  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  register  all  pesticides 
before  legal  sale  and  distribution  by 
manufacturers  and  formulators  can 
occur  in  the  United  States.  The  purpose 
of  requiring  registration  of  a  pesticide  is 
to  permit  EPA  to  determine  if:  (A)  the 
composition  of  the  pesticide  is  such  as 
to  warrant  the  proposed  claims  for  it:  (B) 
the  labeling  and  other  material  required 
to  be  submitted  comply  with  the 
requirements  of  the  Act:  (C)  the 
pesticide  will  perform  its  intended 
function  without  unreasonable  adverse 
effects  on  the  environment:  and  (D) 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice  it  will  not  generally  cause 
unreasonable  adverse  effects  on  the* 
environment. 

In  the  absence  of  the  Guidelines, 
manufacturers  and  formulators  must 
develop,  and  EPA  must  review,  health 
and  safety  data  on  a  case-by-case  basis. 
Such  a  procedure  causes  confusion, 
inefficiency,  and  inconsistency. 
Experience  has  shown  that,  when 
guidelines  have  not  existed,  registration 
applications  often  have  been  incomplete 
or  inadequate:  applicants  have  spent 
unnecessary  time  and  money  because 
requirements  were  not  clearly 
delineated,  and  EPA  could  not  perform 
registration  reviews  efficiently.  With 
some  35,000  currently  registered 
pesticide  products  to  be  reregistered, 
and  many  new  ones  to  be  registered 
each  year,  the  Congress  recognized  the 
need  for  guidelines  and  called  for  their 
preparation  and  publication  at  FIFRA 
§  3(c)(2)(A). 

The  Guidelines  specify  the  kinds  of 
information  required  to  support  a 
registration  application.  Such 
information  encompasses  data  required 
for  evaluation  of  health  and  safety 
hazards  to  humans,  domestic  animals, 
wildlife,  aquatic  organisms,  end 
nontarget  plants  and  insects.  It  also 
includes  data  concerning  chemical 
characteristics  of  the  ingredients  of  the 
pesticide  products,  the  food  and  feed 
crop  residues  resulting  from  the  use  of 
pesticides,  and  the  environmental  fate  of 
pesticides.  In  addition,  information  on 
labeling,  product  efficacy,  exposure 
analysis,  and  product  disposal  is 
required.  The  Guidelines  also  specify 
the  kinds  of  information  of  each  type 
mentioned  above  that  are  required  for 
pesticides  to  be  tested  under  an 
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experimental  use  permit,  and  for 
pesticides  categorized  as  biorational 
pesticides  (pheromones,  bacteria, 
viruses,  etc.). 

Prospective  registrants  (primarily 
pesticide  manufacturers  and 
formulators)  are  responsible  for  both 
testing  and  submittal  of  test  results  to 
the  Agency  to  support  their  applications 
for  new  registrations.  In  addition,  FIFRA 
requires  that  currently  registered 
pesticides  be  reregistered  expeditiously. 
In  many  cases,  the  registrants  of  these 
pesticides  will  have  to  submit  health 
and  safety  data  to  meet  FIFRA 
requirements  during  the  next  several 
years,  either  because  they  had  not 
previously  submitted  the  data  or 
because  they  had  submitted  inadequate 
data. 

Alternatives  Under  Consideration 

Section  3(c)(2)(A)  of  FIFRA  requires 
that  “The  Administrator  shall  publish 
guidelines  specifying  the  kinds  of 
information  required  to  support  the 
registration  of  a  pesticide  and  shall 
revise  such  guidelines  from  time  to 
time.”  Therefore,  EPA  is  not  considering 
alternatives  to  publication  of  the 
Guidelines.  The  Agency  is  analyzing 
public  comments  on  the  portions  already 
proposed  (see  “Available  Documents") 
and  is  considering  these  comments  to 
improve  the  nature  and  clarity  of  the 
proposed  data  and  testing  requirements. 
The  comments  consist  principally  of 
suggestions  for  improving  technical 
aspects  of  test  standards  and  reporting 
requirements,  and  for  defining  more 
clearly  the  intent  and  scientific 
rationales  supporting  the  standards  and 
requirements. 

Summary  of  Benefits 

Sectors  Affected:  Pesticide  chemical 
manufacturing  and  formulating: 
chemical/  biological  testing 
laboratories:  EPA:  and  people  who 
use  or  are  exposed  to  pesticides, 
including  farmers  and  the  general 
public. 

The  Guidelines  will  give  prospective 
registrants  the  benefit  of  knowing 
precisely  what  kinds  of  data  the  Agency 
requires  (thoitgh  there  are  provisions  for 
waiving  or  modifying  some  requirements 
under  some  circumstances,  such  as 
certain  use-  or  product-related  situations 
where  specific  kinds  of  exposure  are 
precluded,  or  where  certain  kinds  of 
data,  such  as  efficacy  results,  are  no 
longer  needed  under  Agency  policy). 
Manufacturers  and  formulators 
therefore  will  be  able  to  plan  their 
research  and  development  programs 
with  greater  certainty  and  thereby  save 
money  and  time.  The  chemical/ 
biological  testing  industry  (comprising 


90  to  100  businesses  at  present,  but  still 
expanding)  will  also  benefit  from 
increased  business  due  to  some 
additional  requirements  now  in  the 
Guidelines  and  due  to  the  standardized 
requirements  that  improve  planning  and 
efficiency.  The  Guidelines  will  benefit 
the  Agency  by  improving  the  quality  of 
data  available  for  making  decisions,  and 
by  allowing  for  more  efficient  processing 
of  applications.  Farmers  and  other  major 
users  will  benefit  generally  from  having 
registered  pesticides  made  available 
sooner. 

Summary  of  Costs 

Sectors  Affected:  Pesticide  chemical 

manufacturing  and  formulating:  and 

users  of  pesticides,  including  farmers 

and  the  general  public. 

To  meet  the  guidelines  requirements 
over  the  next  10  years,  EPA  estimates 
that  the  cost  (in  1981  dollars)  to 
registrants  would  range  between  $250 
million  and  $750  million  (most  likely  to 
be  less  than  $500  million]  to  fill  data 
gaps  for  chemicals  already  registered. 
These  chemicals  already  registered 
would  generate  about  $30  billion  in  sales 
during  the  10-year  time  period.  About 
$300  million  to  $450  million  in 
expenditures  for  data  .would  be  needed 
to  support  new  registrations.  The  cost 
ranges  stated  above  cover  all  Guidelines 
subparts  as  now  drafted. 

On  an  annual  basis,  the  cost  would  be 
highest  (averaging  $100  million]  during 
the  first  5  years  and  would  then  decline 
(to  about  $70  million  per  year)  during  the 
latter  5  years.  Current  (1981)  pesticide 
industry  research  and  development 
expenditures  are  estimated  to  be  $365 
million  annually:  of  this  total, 
approximately  $100  million  are  used  to 
meet  registration  requirements.  Thus, 
the  costs  imposed  by  these  Guidelines, 
as  applied  to  reregistration  and  new 
registrations,  would  add  about  20 
percent  to  30  percent  to  total  research 
and  development  expenditures.  In 
relation  to  sales,  the  costs  attributable 
to  the  Guidelines  would  amount  to  2 
percent  to  3  percent  of  the  income  at  the 
basic  producer  level  ($3  billion],  or  1 
percent  to  1.5  percent  of  the  income  at 
the  retail  level  ($5.8  billion). 

The  projected  cost  of  the  Guidelines 
represents  expenditures  for  conducting 
laboratory  and  field  testing  and 
developing  the  reports  of  such  tests. 
While  registrants  will  initially  bear  the 
cost,  we  expect  that  it  will  be  passed  on 
to  pesticide  users.  The  per-farm 
pesticide  expenditure  was  estimated  in 
1980  to  be  $63  to  $70  per  year,  including 
$21  due  to  costs  of  new  requirements  in 
the  Guidelines. 

We  do  not  expect  these  Guidelines  to 
have  any  significant  effect  on 


employment  in  the  pesticide  industry,  or 
to  have  any  other  nationally  significant 
economic  effects.  We  do  expect 
producers  of  some  currently  registered 
pesticides  of  small  economic 
significance  to  withdraw  their  products 
from  the  market  rather  than  go  to  the 
expense  of  developing  the  data  required 
for  reregistration.  In  this  situation,  we 
expect  consumers  to  choose  other 
available  pesticides. 

Related  Regulations  and  Actions 

Internal:  EPA  is  also  developing 
testing  standards  for  chemical 
substances  and  mixtures  under  the 
Toxic  Substances  Control  Act  (TSCA). 
As  far  as  possible,  EPA  will  make  the 
TSCA  and  FIFRA  testing  standards 
consistent  with  each  other.  The  Good 
Laboratory  Practice  standards  we  are 
developing  under  TSCA  and  FIFRA, 
which  prescribe  standards  of 
performance  for  toxicological  testing, 
will  also  be  consistent. 

External:  Under  the  aegis  of  the 
Interagency  Regulatory  Liaison  Group, 
four  Federal  agencies  (EPA,  the  Food 
and  Drug  Administration,  the 
Occupational  Safety  and  Health 
Administration,  and  the  Consumer 
Product  Safety  Commission]  are  jointly 
developing  guidelines  describing  test 
methods  and  standards  that  will  meet 
all  four  agencies’  needs. 

The  Agency  is  also  working  with  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  This  group  is 
developing  international  testing 
standards,  and  has  the  cooperative  input 
of  24  other  countries  besides  the  United 
States.  In  published  form,  our  toxicology 
guidelines  (Subpart  F]  will  be  consistent 
with  the  international  standards.  As 
additional  international  standards  in 
other  areas  are  developed  the  Agency 
will  seek  to  achieve  as  much 
consistency  as  possible. 

Active  Government  Collaboration 

FIFRA  §  §  25  (a)  and  (d)  requires  the 
Administrator  of  EPA  to  provide  copies 
of  draft  proposed  and  final  regulations 
to  the  Department  of  Agriculture,  the 
Committee  on  Agriculture  in  the  House 
of  Representatives,  the  Committee  on 
Agriculture  and  Forestry  in  the  Senate, 
and  the  FIFRA  Scientific  Advisory 
Panel.  These  groups  provide  technical, 
legal,  and  scientific  oversight. 

Agencies  and  other  government 
groups  that  EPA  has  consulted  or  that 
have  provided  assistance  in  Guidelines 
development  include  members  of  the 
Interagency  Regulatory  Liaision  Group, 
the  National  Cancer  Institute,  the 
Department  of  the  Interior,  and  the 
Department  of  Agriculture. 
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Timetable 

The  current  rulemaking  process  began 
in  1973  and  is  expected  to  continue  until 
1982-1983.  There  are  a  number  of 
subparts  to  these  regulations  that  will 
have  separate  NPRMs,  public  hearings, 
and  requests  for  public  comments.  An 
overall  Regulatory  Impact  Analysis  will 
be  published  for  the  entire  Guidelines  in 
July  1981.  This  analysis  will  also  include 
the  impacts  cited  in  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291. 

We  intend  to  publish  the  following 
subparts  as  NPRMs  by  fall  1981: 

Subpart  D — Chemistry  Requirements: 
Product  Chemistry  (sections  dealing 
with  a  bioassay  to  detect  toxic  product 
components  that  must  be  chemically 
identified  and  quantified]. 

Subpart  G — deduct  Performance. 

Subpart  H — Label  Development. 

Subpart  I — Experimental  Use  Permits. 

Subpart  K — Exposure  Data 
Requirements:  Reentry  Protection. 

Subpart  L — Hazard  Evaluation: 
Nontarget  Insects. 

Subpart  M — Data  Requirements  for 
Biorational  Pesticides. 

We  intend  to  publish  the  following 
portions  as  final  rules  by  fall  1981: 

Subpart  A — Introduction. 

Subpart  D — Chemistry  Requirements: 
Product  Chemistry. 

Subpart  E — Hazard  Evaluation: 
Wildlife  and  Aquatic  Organisms. 

Subpart  F — Hazard  Evaluation: 
Humans  and  Domestic  Animals. 

Subpart  J — Hazard  Evaluation: 
Nontarget  Plants. 

Subpart  N — Chemistry  Requirements: 
Environmental  Fate. 

Subpart  Q — Good  Laboratory 
Practices. 

Available  Documents 

An  economic  impact  analysis  was 
prepared  for  public  comment  on 
September  6, 1978  (43  FR  39644).  Its  title 
is  “Economic  Impact  Analysis  of 
Guidelines  for  Registering  Pesticides  in 
the  U.S.”  This  analysis  covered  the  cost 
of  Subparts  B,  D,  E,  and  F,  which  would 
be  responsible  for  90  percent  of  the  total 
cost  of  the  Guidelines. 

We  have  published  the  following 
portions  of  the  Guidelines  as  NPRMs: 

Subpart  B — Introduction,  43  FR  29606, 
July  10, 1978.  This  subpart  will  become 
Subpart  A  when  published  final. 

Subpart  D — Chemistry  Requirements, 
43  FR  29696,  July  10, 1078.  This  subpart 
has  now  been  divided  into  five  subparts: 
D — Chemistry  Requirements:  Product 
Chemistry:  K — Exposure  Data 
Requirements:  Reentry  Protection;  N — 
Chemistry  Requirements:  Environmental 
Fate:  O— Chemistry  Requirements: 


Residue  Chemistry  (scheduled  for  NPRM 
in  1982);  and  P — Data  to  Support 
Disposal  Instructions  (scheduled  for 
NPRM  in  1982). 

Subpart  E — Hazard  Evaluation: 
Wildlife  and  Aquatic  Organisms,  43  FR 
29696,  July  10, 1978. 

Subpart  F — Hazard  Evaluation: 
Humans  and  Domestic  Animals,  43  FR 
37336,  August  22, 1978. 

Subpart  F — Hazard  Evaluation: 
Humans  and  Domestic  Animals  (two 
additional  general  sections  on  good 
laboratory  practices  for  toxicology 
testing),  45  FR  26373,  April  18, 1980. 

(This  proposal  will  be  separated  from 
Subpart  F  when  developed  into  a  final 
rule:  it  will  be  Subpart  Q — Good 
Laboratory  Practices.) 

Subpart  J — Hazard  Evaluation: 
Nontarget  Plants  and  Microorganisms, 

45  FR  72948,  November  3, 1980. 

We  have  published  the  following 
portion  of  the  Guidelines  as  an  interim 
final  rule: 

Subpart  C — Registration  Procedures, 
40  FR  41788,  September  9, 1975. 

Agency  Contact 

William  H.  Preston,  Jr.,  Guidelines 
Program  Manager 
Environmental  Protection  Agency 
(TS-769) 

401  M  Street,  S.W. 

Washington,  DC  20460 
(703)  557-1405 


EPA— OPTS 

Premanufacture  Notification 
Requirements  and  Review  Procedures 
(40  CFR  Part  720) 

Legal  Authority 

Toxic  Substances  Control  Act  (TSCA), 
§  5, 15  U.S.C.  §  2604. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  the  regulations  may  have  a 
substantial  impact  on  the  chemical 
industry. 

Statement  of  Problem 

To  prevent  public  health  risks  and 
environmental  contamination  before 
potentially  toxic  substances  are  widely 
used  and  dispersed.  Congress  included  a 
section  on  premanufacture  notification 
in  the  Toxic  Substances  Control  Act 
(TSCA).  This  section  requires  a 
manufacturer  to  notify  EPA  of  his  intent 
to  manufacture  or  import  a  new 
chemical  substance,  and  to  submit 
information  concerning  that  substance 
which  the  Agency  can  use  to  assess  the 
risks  associated  with  its  manufacture, 
processing,  distribution  in  commerce. 


use,  or  disposal.  On  the  basis  of  this 
assessment  and  evaluation  of  economic 
considerations  and  other  relevant 
factors,  EPA  will  make  decisions 
concerning  the  reasonableness  of  any 
risk,  and  will  take  appropriate  action  to 
obtain  more  information  or  data; 
regulate  production  or  use;  or  require 
reporting  by  manufacturers,  processors, 
or  distributors  of  chemicals  once  the 
substance  is  in  commerce.  If  EPA  does 
not  regulate  the  substance  during  the 
premanufacture  notification  period,  the 
manufacturer  may  begin  production 
(subject  to  regulation  under  any  other 
laws). 

To  implement  the  notification  process, 
EPA  proposed  a  set  of  premanufacture 
notification  rules  and  forms  for  public 
comment  on  January  10, 1979.  In  October 
1979,  EPA  reproposed  the  forms  and 
certain  portions  of  the  rule.  While  the 
statute  generally  described  the  notice 
requirements,  the  rules,  when  final,  will 
clarify  the  statutory  obligations  of 
manufacturers  and  importers  of  new 
chemical  substances  to  provide 
information  on  the  substances,  and  will 
also  clarify  the  Agency’s  procedures  for 
reviewing  the  information.  Without 
knowledge  of  the  Agency’s  review 
procedures,  the  chemical  industry  may 
have  difficulty  in  providing  information 
to  the  Agency,  in  planning 
commercialization  of  new  chemical 
substances,  or  in  understanding  the 
reasons  for  regulatory  actions  taken  by 
the  Agency.  The  forms  will  provide  a 
detailed  specification  of  the  information 
they  must  submit  and  the  formats  in 
which  they  should  supply  the 
information.  The  manufacturers  are 
responsible  for  assembling  the 
information.  EPA  must  decide,  generally 
within  90  days  of  receiving  the 
information,  whether  the  substance  in 
question  presents  an  unreasonable  risk 
to  human  health  or  the  environment,  and 
if  so.  what  action  to  take. 

Alternatives  Under  Consideration 

There  are  several  significant  issues  to 
be  resolved  in  this  rulemaking.  Among 
them  are  the  scope  and  the  level  of 
detail  of  information  it  should  require; 
the  identification  of  chemical 
substances  for  which  industry  must 
submit  premanufacture  notification  to 
EPA;  policies  regarding  the 
confidentiality  of  information  submitted; 
the  extent  to  which  the  submitter  must 
contact  prospective  customers  to  obtain 
relevant  data;  supplemental  reporting; 
and  whether  and  how  EPA  determines 
that  submissions  meet  its  requirements. 
A  detailed  discussion  of  the  proposal 
and  other  regulatory  options  the  Agency 
is  considering  is  included  in  the  draft 
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Regulatory  Analysis  and  proposed 
Economic  Impact  Analysis  (see 
“Available  Documents,”  Proposed 
Economic  Impact  and  Draft  Regulatory 
Analysis  of  November  13, 1980  (45  FR 
74945)). 

Summary  of  Benefits 

Sectors  Affected:  Establishments  and 
employees  in  the  chemical  industry; 
importing  of  chemical  products:  the 
general  public;  and  the  environment. 
The  premanufacture  review  process 
will  benefit  public  health  and  the 
environment  by  preventing  the 
production,  use,  or  disposal  of  new 
chemicals  which  present  unreasonable 
risks.  By  preventing  potential  hazards  at 
an  early  stage,  EPA  can  minimize 
economic  dislocation,  especially  that 
which  would  result  if  a  chemical  is  in 
full  production  and  use  is  withdrawn. 
The  rules  will  benefit  manufacturers  and 
importers  of  chemical  products  by 
clarifying  statutory  obligations  for 
providing  information.  Adverse 
employment  effects  and  the  . 
obsolescence  of  plant  equipment  will  be 
substantially  reduced  by  early 
regulation.  Preventing  toxic  chemicals 
from  entering  the  environment  also  will 
decrease  lost  work  days  and 
hospitalization  costs  that  result  from 
worker  exposure  to  toxic  chemicals. 
Summary  of  Costs 
Sectors  Affected:  The  chemical 
industry;  and  importing  of  chemical 
products. 

EPA  is  conducting  an  in-depth  study 
of  the  premanufacture  notification 
requirements  to  determine  with  a 
greater  degree  of  confidence  the  nature 
of  the  costs  and  economic  effects  of  this 
rulemaking.  These  effects  will  include 
the  effect  on  research  and  development 
programs;  industry  sales,  growth,  and 
profitability;  and  the  structure  of  the 
chemical  industry.  EPA  will  use  the 
results  of  this  study  in  making  final 
decisions  on  how  to  implement  the  ' 
premanufacture  notification  program. 
Preliminary  results  of  this  analysis 
estimated  that  the  notice  form  proposed 
on  January  10, 1979  would  impose  a  one¬ 
time  cost  between  $2,500  and  $22,500  to 
complete  for  each  submitter,  in  1980 
dollars.  Estimates  for  the  October  16, 
1979  reproposed  shortened  form 
indicated  that  completion  of  the  revised 
form  would  impose  a  one-time  cost 
between  $1,155  and  $8,925,  in  1980 
dollars.  It  has  also  been  estimated  that 
approximately  400  notices  would  be 
submitted  per  year.  Therefore,  the  total 
cost  of  providing  the  notice  forms  in  a 
typical  year  would  be  between  $462,000 
and  $3,570,000,  in  1980  dollars.  October 
16  cost  estimates  also  included  costs  of 


between  $0  and  $6,400  for  asserting  and 
substantiating  claims  of  confidential 
business  information  in  connection  with 
the  notice  submission. 

The  previous  estimate  did  not  include 
confidentiality  costs,  although  there 
would  be  some  cost  for  confidentiality 
imposed  by  the  statute  as  well  as  any 
implementing  regulation. 

The  fiscal  year  1981  EPA  operating 
plan  for  implementing  the 
premanufactufe  notification  program  is 
$5,720,0(X). 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

Other  Federal  agencies  that  have  been 
involved  in  this  rulemaking  include  the 
Consumer  Product  Safety  Commission, 
the  Occupational  Safety  and  Health 
Administration,  the  Food  and  Drug 
Administration,  the  Department  of 
Transportation,  and  the  Bureau  of  the 
Census. 

Timetable 

Final  Rule — August  1981. 

Final  Rule  Effective — 30  days 
following  publication  of  the  final 
rule. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Public  comments. 

NPRM  for  Premanufacture 
Notification  Requirements  and  Review 
Procedures — 44  FR  2242,  January  10, 

1979  (Docket  Number  OTS  050002). 

Discussion  of  Premanufacture  Testing 
Policy  and  Technical  Issues — 44  FR 
16240,  March  16, 1979  (Docket  Number 
OTS  050002). 

Interim  Policy  Statement — 44  FR 
28558,  May  15, 1979  (Docket  Number 
OTS  050002). 

NPRM  for  Proposed  Processor 
Requirements,  Premanufacture  Review 
Program — 45  FR  54642,  August  15, 1980 
(Docket  Number  OTS  050002).  Proposed 
Economic  Impact  and  Draft  Regulatory 
Analysis — 45  FR  74945,  November  13, 
1980. 

Extension  of  Comment  Period — 45  FR 
81615,  December  11, 1980. 

These  documents  are  available  from 
the  Agency  Contact  listed  below. 
Agency  Contact 

John  B.  Ritch,  Director 

Industry  Assistance  (TS-799) 

Environmental  Protection  Agency 

401  M  Street,  S.W. 

Washington,  DC  20460 

(800)  426-9065  (toll  free). 

In  Washington,  DC  area,  call  (202) 
544-1404. 


EPA— OPTS 

Rules  Restricting  the  Commercial  and 
Industrial  Use  of  Asbestos  Fibers  (40 
CFR  Part  763) 

Legal  Authority 

Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C.  §§  2601  and  2605. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  has  included  this  action  because 
of  its  potential  economic  impact  on  the 
asbestos  industry.  The  economic  cost  of 
the  rule  piay  exceed  $100  million.  We 
may  prohibit  a  large  portion  of  the 
domestic  production  and  importation  of 
asbestos-containing  products  into  the 
United  States. 

Statement  of  Problem 

Epidemiological  studies  have 
established  that  exposure  to  asbestos 
fibers  can  contribute  to  increased  risk  of 
lung  damage  (asbestosis)  and  human 
cancer  of  several  kinds. 

EPA  is  concerned  that  in  spite  of  past 
governmental  regulation  of  asbestos, 
millions  of  Americans  may  be  exposed 
to  levels  of  asbestos  that  significantly 
increase  the  risk  of  contracting 
asbestos-related  diseases.  (Past 
regulations  are  cited  below  under 
Related  Regulations  and  Actions.) 
Currently,  more  than  2  million  workers 
are  exposed  to  asbestos  fibers  (at  levels 
higher  than  background)  in  their  places 
of  employment.  In  addition,  the  159 
million  Americans  who  live  in  urban 
areas  may  be  exposed  to  asbestos  fiber 
levels  that  significantly  increase  the  risk 
of  contracting  asbestos-related  diseases. 
EPA  is  concerned  that  asbestos  fiber 
emissions  from  the  mining,  milling, 
processing,  or  distribution  of  asbestos  or 
from  the  use,  misuse,  or  disposal  of 
asbestos-containing  products  might 
cause  significant  pollution  of  urban  air. 

It  is  difficult  to  estimate  the  number  of 
people  who  will  contract  asbestos- 
related  diseases  at  current  exposure 
levels.  Data  on  mortality  rates  are 
available  for  workers  who  are  exposed 
to  asbestos  fiber  levels  considerably 
higher  than  general  population 
exposures.  EPA  will  extrapolate  to 
predict  risks  for  the  general  population. 

EPA  is  conducting  this  regulatory 
program  because  the  Agency  is  not 
convinced  that  existing  regulations  have 
adequately  protected  the  public.  These 
regulations  have  focused  on  limited 
aspects  of  the  asbestos  exposure 
problem,  such  as  worker  exposures,  air 
emissions  from  manufacturing  facilities, 
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and  some  consumer  products. 

Regulation  under  the  Toxic  Substances 
Control  Act  (TSCA)  would  eliminate 
unreasonable  human  health  risks  from 
all  asbestos-related  activities.  The 
comprehensive  mandate  of  TSCA 
enables  EPA  to  reduce  health  risks  from 
sources  that  are  difHcult  to  control 
through  medium-specific  or  source- 
specific  regulation  authorized  under 
other  Federal  authorities.  Under  TSCA, 
EPA  is  currently  investigating  the 
cumulative  effects  of  exposure  to 
asbestos  throughout  its  life  cycle  in 
commercial  and  industrial  products  from 
mining  and  milling  through  processing, 
product  manufacturing,  use,  and 
disposal.  Our  preliminary  studies 
indicate  substantial  continuing  exposure 
of  millions  of  people  to  the  ever-growing 
inventory  of  asbestos  sources.  As  a 
result  of  this  study,  the  Agency  expects 
to  promulgate  rules  to  prevent  and 
reduce  any  unreasonable  risks  that  are 
identified. 

Alternatives  Under  Consideration 

EPA  is  considering  the  following 
alternative  actions:  (A)  prohibiting  the 
manufacture,  processing,  distribution  in 
commerce,  and  importation  of  asbestos 
for  all  nonessential  asbestos  uses;  (B) 
instituting  a  quota  system  restricting  the 
quantity  of  fibers  that  could  be  mined 
and  imported,  or  processed  annually  in 
the  United  States,  thus  allowing  the 
marketplace  to  determine  which 
products  and  uses  to  eliminate;  (C) 
developing  other  marketplace  regulatory 
strategies;  (D)  requiring  labeling  of 
asbestos-containing  products;  (E] 
regulating  under  laws  other  than  TSCA; 
and  (F)  taking  no  regulatory  action. 

EPA  choice  of  a  regulatory  program 
will  depend  on  the  seriousness  of  the 
risks  and  the  identification  of  the  major 
sources  of  exposure.  EPA  suspects  that 
much  of  the  asbestos  to  which  the  public 
is  exposed  comes  form  emissions 
caused  by  mining,  milling,  and 
processing  asbestos  fibers;  emissions 
resulting  from  the  use  of  asbestos- 
containing  products  may  not  be  as 
significant.  In  that  case,  EPA  would 
want  to  reduce  risks  from  mining, 
milling,  and  processing  as  much  as 
possible  (Alternative  A).  A 
disadvantage  of  Alternative  A  would  be 
that  both  the  affected  industry  and  EPA 
would  be  involved  in  extensive 
exemption  proceedings. 

At  this  time  it  is  not  clear  that  the 
economic  impact  of  a  quota  approach 
(Alternative  B]  would  be  any  less  than 
Alternative  A.  The  major  advantage  of 
Alternative  B  over  Alternative  A  is  that 
the  marketplace  would  decide  which 
uses  of  asbestos  should  continue. 


Alternative  C  involves  developing 
other  marketplace  strategies,  such  as 
emission  fees  for  asbestos  release, 
performance  bonding,  and  a  bubble 
policy  where  a  plant’s  total  asbestos 
release  would  be  limited.  A 
disadvantage  of  both  Alternatives  B  and 
C  is  that  since  they  have  never  been 
attempted  before,  the  implementation 
problems  are  unknown.  Also,  there 
would  be  no  guarantee  of  eliminating 
products  that  present  a  particularly  high 
health  risk.  For  example,  if  a  product 
with  fibers  that  are  easily  released 
commands  a  relatively  high  price,  it 
might  remain  in  the  marketplace  much 
longer  than  if  it  were  regulated 
specifically.  However,  if  necessary,  a 
market  strategy  could  be  modified  to 
eliminate  this  problem. 

EPA  is  considering  imposing  a 
labeling  requirement  (Alternative  D) 
either  in  addition  to  or  in  lieu  of  other 
requirements.  A  labeling  rule  would 
have  considerably  less  economic  impact 
than  Alternatives  A,  B,  or  C,  and  it 
would  also  provides  less  direct 
protection  to  public  health.  Alternative 
D,  if  implemented  alone,  would  increase 
awareness  of  the  hazards  of  asbestos 
and  would  increase  recognition  of 
products  that  can  cause  these  health 
risks.  However,  it  would  not  force  any 
reduction  in  exposure  to  asbestos  fibers. 
EPA  is  considering  either  regulating 
under  other  Federal  laws  adminstered 
by  EPA  or  not  regulating  in  deference  to 
other  Federal  agencies  (Alternative  E). 
Sever?.!  comments  on  the  ANPRM  (44 
FR  60()56,  October  17, 1979)  indicated 
thcic  industry  does  not  consider  TSCA  to 
be  appropriate  authority  for  regulating 
asbestos  and  that  further  Federal 
regulation,  if  needed,  should  be 
implemented  under  other  laws, 
particularly  the  Occupational  Safety  and 
Health  Act  (OSH  Act).  Although  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  has  announced 
its  intention  to  lower  its  workplace 
standard  to  0.1  Hber  per  cubic 
centimeter,  OSHA  lacks  the  legislative 
mandate  to  address  the  problem  of 
asbestos  exposure  outside  of  the 
workplace.  EPA  action  to  restrict 
production  and  importation  of  products 
containing  asbestos  may  be  necessary 
to  complement  the  OSHA  workplace 
standard  for  airborne  asbestos. 

Any  action  by  the  Consumer  Product 
Safety  Commission  (CPSC)  would  not 
affect  production  of  industrial  asbestos- 
containing  products,  and  these 
production  processes  may  cause 
significant  Rber  emissions. 

A  combination  of  EPA  actions  under 
the  Clean  Air  Act,  Clean  Water  Act, 
Safe  Drinking  Water  Act,  Resource 


Conservation  and  Recovery  Act,  and 
other  laws  might  significantly  reduce 
asbestos-related  risks.  However,  the 
EPA  Administrator  might  find  that  it  is  - 
in  the  public’s  interest  to  regulate  under 
TSCA  because  the  limited  mandate  of 
these  other  laws  results  in  continued 
risk  from  asbestos. 

Alternative  F,  taking  no  regulatory 
action,  would  beneHt  the  asbestos 
industry  since  it  would  incur  no  costs. 
However,  there  would  also  be  no 
reduction  in  the  exposure  to  asbestos  in 
the  United  States. 

Summary  of  Benefits 

Sectors  Affected:  Establishments  and 
workers  in  the  asbestos  industry 
(including  asbestos  mining  and 
asbestos  product  manufacturing);  the 
general  public;  and  establishments 
that  manufacture  asbestos  substitutes. 
At  this  early  stage  of  development  of 
EPA’s  rule,  it  is  difficult  to  estimate 
benefits  in  quantitative  terms. 

Regulation  will  decrease  the  incidence 
of  asbestosis  and  lung  cancer  in  the 
United  States,  thereby  decreasing  the 
number  of  worker-days  lost  due  to 
worker  sickness,  increasing  space 
available  in  hospitals,  and  decreasing 
costs  due  to  illness  and  premature 
death. 

EPA  regulation  of  asbestos  should 
increase  demand  for  substitutes  such  as 
fiberglass,  ceramic  fibers, 
polyvinylchloride,  and  ductile  iron  pipe. 
Therefore,  manufacturers  and 
distributors  of  substitutes  should  benefit 
from  regulation. 

Summary  of  Costs 

Sectors  Affected:  Establishments  and 
workers  in  the  asbestos  industry 
(including  asbestos  mining  and 
asbestos  product  manufacturers)  and 
their  suppliers;  importers  of  asbestos 
and  asbestos  products;  and  users  of 
asbestos  products. 

Because  EPA  has  not  completed  its 
analysis  of  economic  effects,  cost 
estimates  are  not  available. 

Although  costs  to  industry  clearly 
depend  on  the  option  chosen,  and  that 
has  not  been  determined  at  this  time, 
costs  may  exceed  $100  million  annually. 
Asbestos  mines  and  asbestos  processors 
may  be  forced  to  reduce  production,  and 
many  processors  may  be  forced  out  of 
the  asbestos  business.  EPA  plans  to 
regulate  in  a  manner  that  will  allow 
asbestos  processors  time  to  convert  to 
substitutes.  Small  businesses  may  seek 
aid  from  the  Small  Business 
Administration  to  obtain  capital  to 
convert.  It  is  too  early  to  predict  the 
effect  of  regulation  on  employment.  EPA 
hopes  that  jobs  lost  from  the  asbestos 
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industry  will  be  offset  by  jobs  gained  in 
the  substitutes  industries.  Substitute 
products  generally  cost  more  than 
asbestos-containing  products,  and  these 
costs  will  be  passed  on  to  consumers. 

Related  Regulations  and  Actions 

Internal:  EPA  has  established 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  several 
asbestos  sources  under  the  Clean  Air 
Act,  42  U.S.C.  §  7401  et  seq.  EPA  is 
developing  effluent  guidelines  regulating 
wastewater  discharges  of  asbestos 
under  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  §  1251  et  seq.,  as 
amended  in  1972  and  1977.  It  is  also 
considering  additional  regulation  of 
asbestos  in  drinking  water  under  the 
Safe  Drinking  Water  Act,  42  U.S.C. 

§  3006  et  seq. 

The  Agency  is  developing  a  rule  to 
require  surveys  to  determine  whether 
asbestos  hazards  are  present  in  public 
schools  because  of  deteriorating 
insulation.  EPA  is  also  considering 
requiring  appropriate  corrective 
measures  where  it  finds  hazards  (see  44 
FR  54676,  September  20, 1979).  Other 
existing  asbestos  sources  that  the 
Agency  may  control  in  the  future  include 
public  buildings  where  asbestos  was 
used  as  an  insulation  or  decorative 
material  and  merchant  ships  where 
asbestos  is  widely  used  as  insulation. 

EPA  regulations  directed  specifically 
to  asbestos  are  found  in  40  CFR  Part  61 
(air)  and  Parts  129  and  427  (water). 

External:  EPA  and  CPSC  both 
published  ANPRMs  on  October  17, 1979 
in  the  Federal  Register  (44  FR  60053). 
These  ANPRMs  were  prefaced  by  a 
Joint  Statement  of  Cooperation  signed 
by  the  EPA  Administrator  and  the  CPSC 
Chairman.  The  statement  indicated  how 
the  two  agencies  will  cooperate  and 
direct  their  regulatory  efforts  to 
minimize  reporting  requirements  and 
other  burdens  on  industry,  and  to 
improve  overall  public  health.  EPA  is 
planning  to  promulgate  a  rule  under 
§  8(a)  of  TSCA  to  require  manufacturers 
and  processors  of  asbestos  Fibers  to 
submit  economic  and  exposure 
information.  EPA  has  proposed  a  rule 
under  §  8(d)  of  TSCA  requiring  industry 
to  submit  unpublished  health  and  safety 
studies  relating  to  asbestos.  CPSC  is 
planning  to  issue  a  general  order 
requiring  manufacturers  and  private 
labelers  of  some  categories  of  consumer 
products  to  submit  information  on  the 
use  of  asbestos  in  those  products.  CPSC 
will  not  require  the  submission  of 
information  already  submitted  to  EPA. 

OSHA  plans  to  lower  its  workplace 
standard  for  asbestos  exposure  (8-hour 
time-weighted  average)  from  2  f/cc 
(Fibers  per  cubic  centimeter)  to  0.1  f/cc. 


This  action  is  in  response  to  a 
recommendation  in  April  1980  by  the 
joint  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)-OSHA 
Asbestos  Work  Group  that  “a  new 
occupational  standard  be  promulgated 
which  is  designed  to  eliminate 
nonessential  asbestos  exposures,  and 
which  requires  the  substitution  of  less 
hazardous  and  suitable  alternatives 
where  they  exist.” 

Asbestos  regulations  promulgated  in 
the  past  by  other  agencies  are  as 
follows: 

CPSC— 16  CFR  Parts  1145, 1304,  and 
1305:  OSHA— 29  CFR  Part  1910;  FDA— 

21  CFR  Parts  121, 128, 133,  and  191; 
DOT— 49  CFR  Parts  170-189;  MSHA— 30 
CFR  Parts  55,  57,  and  71. 

Active  Government  Collaboration 

To  maximize  the  effectiveness  of  this 
proposed  rule,  EPA  is  coordinating 
either  directly  or  through  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  with  the  Occupational  Safety 
and  Health  Administration  (OSHA),  the 
Consumer  Product  Safety  Commission 
(CPSC),  the  Food  and  Drug 
Administration  (FDA),  the  Mine  Safety 
and  Health  Administration  (MSHA),  and 
the  Department  of  Transportation 
(DOT). 

In  July  1980,  EPA  and  the  Consumer 
Product  Safety  Commission  cooperated 
in  sponsoring  and  organizing  a  3-day 
workshop  on  substitutes  for  various 
uses  of  asbestos  in  commercial  and 
industrial  products.  About  500  persons 
attended  the  workshop,  which  was 
designed  to  increase  industry’s 
awareness  of  substitutes  for  asbestos 
and  to  expand  EPA’s  and  CPSC’s  data 
base.  EPA  was  the  lead  agency  in 
coordinating  the  workshop. 

Timetable 

NPRM — Spring  1982. 

Regulatory  Impact  Analysis — Draft 
Regulatory  Impact  Analysis,  spring 
1982;  final  version,  spring  1983. 

Public  Hearing — Summer  1982, 
Washington,  DC. 

Public  Comment  Period — Spring  1982. 

Final  Rule — Spring  1983. 

Final  Rule  Effective — Summer  1983. 

Regulatory  Flexibility  Analysis — To 
be  determined. 

Available  Documents 

ANPRM  for  Asbestos-Containing 
Materials  in  School  Buildings — 44  FR 
54676,  September  20, 1979. 

ANPRM  for  Commercial  and 
Industrial  Use  of  Asbestos  Fibers — 44 
FR  60056,  October  17, 1979. 

Comment  period  extended — 44  FR 
73127,  December  17, 1979. 


Agency  Contact 

Albert  Colli,  Chief 
Minerals  Group  (TS-794) 

Office  of  Pesticides  and  Toxic 
Substances 

Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(202)  755-1150 


EPA— OPTS 

Toxic  Substances  Control  Act  (TSCA) 
Section  4  Test  Rules  (40  CFR  Part  773) 

Legal  Authority 

Toxic  Substances  Control  Act,  §§  4 
and  26, 15  U.S.C.  §§  2603  and  2625. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  these  rules  are  important 
because  w^e  need  data  to  assess  the  risk 
of  injury  to  human  health  and  the 
environment  caused  by  exposure  to 
chemicals  in  commercial  production  and 
use. 

Statement  of  Problem 

Section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  gives  the 
Environmental  Protection  Agency  the 
authority  to  require  that  manufacturers 
and/or  processors  of  chemicals  test 
these  chemicals  for  possible  adverse 
effects  on  human  health  or  the 
environment.  To  implement  §  4,  we  are 
iir  the  process  of  developing,  proposing, 
and  promulgating  test  standards  and 
test  rules.  A  test  standard  is  a 
description  of  the  scientific  methodology 
and  analysis  to  be  used  in  testing  for  an 
effect.  A  test  rule  is  a  regulation 
requiring  manufacturers  and  processors 
of  specific  chemicals  to  test  these 
substances  for  certain  effects  according 
to  appropriate  test  standards.  The 
Agency  established  a  reasonable 
timetable  in  which  industry  must 
complete  the  development  of  the  test 
data. 

Section  4(eJ  of  TSCA  established  an 
Interagency  Testing  Committee  (ITC)  to 
make  recommendations  to  the  EPA  » 
Administrator,  in  the  form  of  a  list, 
regarding  chemical  substances  that 
should  receive  priority  consideration  in 
the  Agency’s  development  of  test  rules. 
For  the  most  part,  chemicals  to  be 
included  in  test  rules  come  from  the 
semiannual  recommendations  made  by 
the  ITC.  The  Committee’s  eight  members 
represent  the  Council  on  Environmental 
Quality,  the  Department  of  Commerce, 
the  Environmental  Protection  Agency, 
the  National  Science  Foundation,  the 
National  Institute  of  Environmental 
Health  Sciences,  the  National  Institute 
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for  Occupational  Safety  and  Health,  the 
National  Cancer  Institute,  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA). 

In  its  Initial  Report  (42  FR  55026, 
October  12, 1977),  The  ITC 
recommended  that  chloromethane  be 
tested  for  carcinogenicity,  mutagenicity, 
teratogenicity,  and  other  chronic  effects 
and  emphasized  its  concern  about 
chloromethane’s  effects  on  the  central 
nervous  system,  liver,  kidney,  bone 
marrow,  and  the  cardiovascular  system. 

Monochlorobenzene  and 
dichlorobenzene  were  also  contained  in 
the  ITC’s  initial  report.  The  ITC 
recommended  the  development  of  rules 
that  would  require  industry  to  test  these 
chlorinated  benzenes  for  potential  to 
cause  cancer,  gene  mutation  and 
chromosomal  aberration,  structural  birth 
defects,  other  chronic  effects,  and 
environmental  effects  and  also 
recommended  requiring  an 
epidemiological  study.  The  ITC’s  third 
report  (43  FR  50830,  October  30, 1978) 
added  the  higher  chlorinated  benzenes, 
(tri-,  tetra-,  and  penta-)  to  the  priority 
list  and  recommended  testing 
requirements  for  the  same  effects.  To 
date,  the  ITC  has  completed  reports 
designating  43  chemicals  and  groups  of 
chemicals  as  priority  for  EPA  test  rule 
development. 

On  July  18, 1980,  EPA  proposed  that 
chloromethane  be  tested  for  its  potential 
to  cause  cancer  and  structural  birth 
defects,  and  that  chlorinated  benzenes 
be  tested  for  their  potential  to  Pause 
cancer,  birth  defects,  reproductive 
effects  and  organ-specibc  effects  (45  FR 
48524).  Approximately  300  million  to  500 
million  pounds  of  chloromethane  are 
manufactured  annually  in  the  United 
States.  Almost  all  chloromethane  is  used 
as  a  chemical  intermediate  in  the 
manufacture  of  materials  such  as 
silicones  and  tetramethyl  lead.  Because 
of  chloromethane’s  almost  exclusive  use 
in  chemical  and  allied  product 
manufacture  and  processing,  the 
greatest  potential  for  human  exposure 
during  its  life  cycle  occurs  for  workers 
engaged  in  the  manufacture,  processing, 
and  use  of  the  chemical. 

The  annual  domestic  production 
volume  of  chlorinated  benzenes  ranges 
from  over  1  million  pounds  of 
pentachlorobenzene  to  325  million 
pounds  of  monochlorobenzene. 

Exposure  to  the  liquid  chlorobenzenes  is 
due  to  their  use  as  a  functional  fluid  in 
transformers,  process  solvents,  solvents 
in  formulated  products,  and  synthetic 
intermediates,  while  exposure  to  the 
solid  forms  results  from  their  use  as 
synthetic  intermediates  and  pesticides. 
Workers  are  exposed  to  chlorinated 
benzenes  during  manufacture. 


processing,  and  use;  consumers  are 
exposed  to  certain  chlorobenzenes  in 
the  use  of  formulated  products  such  as 
toilet  bowl  cleaners,  drain  cleaners, 
space  deodorants,  and  moth  control 
agents;  and  the  general  population  may 
be  exposed  from  environmental 
concentrations  resulting  from 
manufacture,  processing,  use,  and 
disposal  of  the  substances. 

Simultaneously,  with  the  publication 
of  this  first  proposed  test  rule,  we 
published  a  proposed  Statement  of 
Exemption  Policy  and  Procedure  relating 
to  the  granting  of  exemptions  from  §  4 
testing  (45  FR  45812).  EPA’s  exemption 
policy  will  implement  §  4(c)  of  TSCA, 
which  provides  that  manufacturers  and 
processors  can  be  exempted  from  the 
testing  requirements  of  §  4  if  EPA  finds 
that  the  chemical  they  manufacture  or 
process  is  equivalent  to  a  chemical 
already  being  tested  and  that  testing  of 
both  chemicals  would  produce  data  that 
are  duplicative.  EPA  proposed  that  in 
most  cases  the  Agency  will  consider  one 
test  substance  to  be  representative  of  all 
forms  of  the  substance  subject  to  the 
test  rule. 

We  also  announced  on  July  18, 1980 
our  tentative  decision  not  to  require 
health  effects  testing  for  acrylamide,  a 
compoimd  suspected  of  entering  surface 
water  and  ground  water  through  its  use 
as  a  chemical  grout,  a  wastewater 
treatment  chemical,  and  other  industrial 
applications  (45  FR  48510).  This  decision 
was  made  on  the  judgment  that 
exposure  to  acrylamide  could  be 
controlled  on  the  basis  of  its 
neurotoxicity  and  Agency  resources 
could  best  be  used  on  more  pressing 
testing  needs.  Final  rulemaking  on  these 
actions  is  scheduled  for  November  1981. 

We  plan  to  propose  our  second  test 
rule  in  May  1981.  This  rule  would 
propose  testing  of  dichloromethane 
(DCM),  1,1,1-trichloroethane  (TCE),  and 
■  nitrobenzene  for  both  health  and 
environmental  effects.  In  its  Initial 
Report,  the  Interagency  Testing 
Committee  recommended  that 
nitrobenzene  be  tested  for  its  potential 
to  cause  cancer,  genetic  damage,  and 
environmental  effects.  In  its  Second 
Report,  the  ITC  recommended  that  DCM 
and  TCE  be  tested  for  their  potential  to 
cause  cancer,  genetic  damage,  birth 
defects,  chronic  toxicity,  and 
environmental  effects  and  that 
epidemiology  studies  be  performed. 

EPA’s  third  §  4  test  rule  is  scheduled 
for  proposal  in  December  1981.  We  plan 
to  include  alkyl  phthalates,  antimony, 
antimony  sulfide,  and  antimony  trioxide 
and  the  chloroparaffins  in  this  proposal. 
The  ITC  recommended  the  alkyl 
phthalates  and  chloroparaffins  for 
testing  in  its  Initial  Report  and 


antimony,  antimony  sulfide,  and 
antimony  trioxide  in  its  Fourth  Report. 
Alkyl  phthalates  were  recommended  for 
environmental  effects  testing;  the 
chloroparaffins,  for  potential  to  cause 
cancer,  genetic  damage,  birth  defects, 
chronic  toxicity,  and  environmental 
effects.  The  ITC  recommended  testing 
antimony  and  its  oxide  and  sulfide  for 
potential  to  cause  cancer,  genetic 
damage,  birth  defects,  chronic  toxicity, 
and  environmental  effects  and  that 
epidemiology  studies  be  performed. 

We  also  plan  to  publish  a  notice 
stating  our  reasons  for  not  requiring 
testing  on  the  benzidine  dyes, 
o-dianisidine  dyes,  o-tolidine  dyes, 
polychlorinated  terphenyls,  and 
chlorinated  napthalenes.  These 
chemicals  were  recommended  for 
testing  by  the  ITC  in  its  Fourth  and  Fifth 
Reports.  The  notice  of  our  decision  not 
to  require  testing  is  scheduled  for  July 
1981. 

Other  test  rules  covering  the 
remainder  of  the  43  ITC-designated 
priority  chemicals  will  follow. 

Alternatives  Under  Consideration 

The  alternatives  available  to  us  are 
quite  limited.  Under  TSCA,  if  EPA  finds 
that  (1)  a  chemical  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  or  a  chemical 
may  enter  the  environment  in 
substantial  quantities  or  result  in 
significant  human  exposure,  and  (2) 
there  are  insu^cient  data  or  experience 
to  characterize  its  effects  on  health  or 
the  environment,  and  (3)  testing  is 
necessary  to  develop  such  data,  we 
must  require  industry  to  conduct  testing 
and  there  is  no  alternative  to  issuing  a 
test  rule.  However,  we  will  encourage 
industry  to  begin  testing  of  a  chemical 
before  a  test  rule  is  proposed.  If  such 
testing  is  satisfactory,  it  could  obviate 
the  need  for  a  test  rule. 

Another  alternative  is  to  conduct 
testing  in  govenmental  facilities  or 
under  contract  to  the  Government.  We 
may  take  this  approach  where  it  would 
be  inappropriate  or  infeasible  to  require 
testing  by  the  chemical  industry,  such  as 
when  testing  is  of  high  priority  but 
cannot  be  funded  by  the  manufacturers 
and  processors  of  the  chemical  or  when 
no  test  standard  exists  and  EPA's 
sponsorship  of  testing  would  aid  the 
development  of  the  test  standard.  Heavy 
reliance  on  this  approach  would  be  in 
direct  conflict  with  TSCA,  which  states 
that  the  development  of  data  on  health 
and  environmental  effects  “should  be 
the  responsibility  of  those  who 
manufacture  and  those  who  process 
chemical  substances  and  mixtures." 
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EPA  also  considered  an  alternative 
approach  to  the  reporting  deadlines. 

This  approach  would  have  established 
dates  only  for  the  beginning  of  the 
testing  period  rather  than  dates  for 
reporting  during  and  at  the  end  of  the 
testing  period.  This  alternative  was 
rejected  because  §  4(b)(1)(C)  of  TSCA 
requires  EPA  to  specify  the  time  period 
within  which  persons  subject  to  a  test 
rule  must  submit  test  data.  In  addition, 
EPA  believes  that  it  is  not  necessary  to 
consider  size  or  production  capacity  of 
the  manufacturers  or  processors  subject 
to  the  rule  when  establishing  reporting 
deadlines  because  this  is  not  specifically 
required  in  the  Act,  because  it  is  difficult 
to  predict  exactly  who  will  bear  the 
testing  responsibility,  and  because  EPA 
expects  manufacturers  and  processors 
to  coordinate  their  testing  efforts. 

Summary  of  BeneHts 

Sectors  Affected:  Workers  in 
establishments  manufacturing 
industrial  chemicals  and  products 
produced  with  these  chemicals,  and 
workers  otherwise  exposed  to  these 
chemicals;  consumers  of  formulated 
products  containing  the  chemicals;  the 
environment;  the  general  public;  EPA; 
OSHA;  and  State  and  local 
governments. 

The  data  generated  from  the  testing 
required  by  this  rule  would  permit  EPA 
to  assess  the  risk  to  humans  and  the 
environment  of  manufacturing, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  chemicals  subject  to 
a  test  rule.  If  the  Agency  finds  this  risk 
to  be  unreasonable,  it  may  take  action 
to  reduce  human  exposure  under  one  of 
its  authorities  or  recommend  regulation 
by  another  agency,  such  as  OSHA. 

The  testing  required  by  these  rules 
could  potentially  benefit  individuals 
who  may  be  exposed  to  these  chemicals. 
In  the  case  of  the  first  rule,  this  would 
include  potentially  50,000  workers  who 
may  be  exposed  to  chloromethane  and 
potentially  3  to  4  million  workers  who 
may  be  exposed  to  the  chlorinated 
benzenes.  In  addition,  consumers 
exposed  to  products  containing  the 
chlorinated  benzenes  and  the  general 
population  exposed  to  any  of  these 
chemical  via  dissemination  throughout 
the  environment  may  also  derive 
benefits  from  the  test  rule  on  these 
chemicals.  The  benefits  from  future 
regulations  which  are  based  on  data 
obtained  through  test  rules  would 
include  reduced  illnesses  among 
workers,  consumers,  or  the  general 
population;  this  would  potentially  result 
in  reductions  of  absenteeism  at  work, 
higher  productivity  levels,  and  savings 
of  health  costs. 
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The  data  generated  by  this  test  rule 
will  also  result  in  benefits  to  Federal 
agencies  such  as  EPA  and  OSHA  and 
State  and  local  governments.  These  data 
will  serve  to  alert  government  agencies 
to  potential  risk  from  these  chemicals 
and  will  also  obviate  the  need  for  these 
agencies  to  expend  resources  to  search 
for  data  on  these  chemicals  when 
assessing  their  risks. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  and 
processing  of  designated  chemicals, 
including  some  manufacturers  and 
processors  of  industrial  solvents, 
dyes,  org^anic  intermediates, 
pesticides,  and  solvent-carrying 
chemicals;  and  processors  of  some 
silicone  products,  chlorinated 
hydrocarbons,  butyl  rubber  products, 
herbicides,  and  lubricating  greases 
and  oils;  and  consumers  of  products 
produced  with  these  chemicals. 

EPA  estimates  the  annualized  costs  of 
complying  with  the  first  proposed  rule  to 
be  $144,000  to  $267,000  (1979  dollars)  for 
manufacturers  and  processors  of 
chloromethane  and  $371,000  to 
$1,016,000  for  manufacturers  and 
processors  of  the  chlorinated  benzenes. 
These  costs  might  conceivably  be 
passed  onlo  processors  of  these 
chemicals  who  have  not  contributed 
money  towards  the  cost  of  testing 
through  reimbursement  procedures  (i.e., 
manufacturers  using  these  chemicals  in 
their  manufacturing  processes),  or  to 
consumers  of  products  produced  with 
these  chemicals. 

In  general,  for  future  rules,  EPA 
expects  that  manufacturers  will  bear  the 
costs  of  testing  directly,  but  that 
processors  will  pay  for  testing  indirectly 
through  small  increases  in  the  price  of 
chemicals.  For  instance,  price  increases 
on  dichloromethane,  1,1,1- 
trichloroethane,  and  nitrobenzene, 
chemicals  in  EPA’s  second  rule,  are 
predicted  to  be  less  than  0.1(t  per  pound. 

Related  Regulations  and  Actions 

Internal:  We  proposed  health  effects 
test  standards  for  various  effects  on 
May  9, 1979  (44  FR  27334)  and  July  26, 
1979  (44  FR  44054)  and  standards  for 
Good  Laboratory  Practices  for  Health 
Effects  on  May  9, 1979  (44  FR  27362).  We 
also  proposed  environmental  fate  test 
standards  and  Good  Laboratory 
Practices  for  Environmental  Effects 
testing  on  November  21, 1980  (45  FR 
77332). 

EPA  will  publish  final  health  effects 
standards  later  this  year.  EPA  also  plans 
to  propose  standards  for  various 
ecological  toxicology  tests  and 
standards  for  additional  environmental 
fate  later  this  year. 


We  also  published  a  proposed  rule 
under  TSCA  §  8(d)  that  would  require 
persons  to  submit  all  unpublished  health 
and  safety  studies  concerning  all 
chemicals  recommended  for  testing  by 
the  Interagency  Testing  Committee  (44 
FR  77470,  December  31, 1979). 

External:  The  EPA  has  been  a  full  and 
regular  partner  in  extensive 
international  consultations  and 
negotiations  in  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  during  the 
development  of  its  chemical  testing  and 
other  requirements  under  TSCA.  The 
Agency  places  a  high  priority  on  these 
activities  because  of  benefits  both  for 
international  chemical  trade  and  for 
more  effective  health  and  environmental 
protection. 

U.S.  experts,  along  with  those  of  other 
OECD  member  states,  have  worked 
since  1977  to  develop  agreeu  chemical 
testing  guidelines  and  good  laboratory 
practices,  as  well  as  an  agreed  set  of 
data  that  should  be  developed  for  new 
chemicals  prior  to  marketing.  The 
United  States  strongly  endorsed  the 
work  of  the  expert  groups  at  a  meeting 
of  high  level  national  regulatory  officials 
in  May  1980  and  firmly  committed  the 
United  States  to  domestic 
implementation  of  the  guidelines  and 
practices. 

Active  Government  Collaboration 

Other  Federal  agencies  that  have  been 
or  will  be  consulted  include  the  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission, 
Occupational  Safety  and  Health 
Administration,  National  Cancer 
Institute,  and  National  Institute  of 
Environmental  Health  Sciences. 

Timetable 

Proposed  Test  Rule  for 
Dichloromethane;  1,1,1- 
Trichloromethane,  and 
Nitrobenzene — May  1981. 

Explanation  of  Decision  Not  to  Test 
Benzidine  dyes,  o-Dianisidine  dyes, 
o-Tolidine  dyes.  Polychlorinated 
terphenyls,  and  Chlorinated 
naphthalenes — July  1981. 

Final  Test  Rule  on  Chloromethane  and 
Chlorinated  benzenes  or  Decisions 
Not  to  Require  Testing — November 
1981. 

Explanation  of  Decision  Not  to  Test 
Acrylamide — November  1981. 

Proposed  Test  Rule  or  Decision  Not  to 
Require  Testing  for  Antimony, 
Antimony  sulfide.  Antimony 
trioxide.  Alkyl  phthalates,  and 
Chloroparaffins — December  1981. 

Regulatory  Impact  Analysis — Not 
required.  Economic  Impact  Analysis 
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and  Regulatory  Flexibility  Analysis 
for  all  test  rules  available  at 
proposal. 

Available  Documents 

Chloromethane  and  Chlorinated 
Benzenes  Proposed  Test  Rule,  Proposed 
Health  Effects  Standards  Amended,  45 
FR  48524,  July  18, 1980. 

Acrylamide:  Response  to  the 
Interagency  Testing  Committee,  45  FR 
48510,  July  18, 1980. 

Exemptions  from  Test  Rules:  Proposed 
Statement  of  Policy  and  Procedures,  45 
FR  48512,  July  18, 1980. 

Proposed  Health  Effects  Test 
Standards  for  Toxic  Substances  Control 
Act  Test  Rules:  Proposed  Good 
Laboratory  Practice  Standards  for 
Health  Effects,  44  FR  44054,  July  26, 1979. 
>  Proposed  Health  Effects  Test 
Standards  for  Toxic  Substances  Control 
Act  Test  Rules,  44  FR  27334,  May  9, 1979. 

The  Interagency  Testing  Committee 
established  under  TSCA  has  issued  six 
reports  making  recommendations  on 
chemicals  to  be  covered  by  TSCA 
testing  rules: 

First  Report— 42  FR  55026,  October  12, 

1977. 

Second  Report — 43  FR  16884,  April  19, 

1978.  OTS  Docket  040004. 

Third  Report — 43  FR  50630,  October  30, 

1978.  OTS  Docket  04005. 

Fourth  Report — 44  FR  31886,  June  1, 

1979.  OTS  Docket  41001. 

Fifth  Report — 44  FR  70664,  December  7, 
1979.  OTS  Docket  41001. 

Sixth  Report— 45  FR  35897,  May  28, 1980. 

OPTS  Docket  41002A. 

Seventh  Rule — 46  FR  12317,  November 
25, 1980. 

Public  comments  on  the  first  test  rule 
received  during  the  comment  period, 
which  ended  October  31, 1980,  are 
available  for  inspection  in  the  OPTS 
Reading  Room  (Room  407  East  Tower, 
401  M  Street,  S.W.,  Washington,  DC 
20460]  between  the  hours  of  8:00  a.m. 
and  4:00  p.m.  on  working  days. 

Transcripts  of  public  meetings  held  on 
October  15,  October  21,  October  24, 
October  30,  and  October  31, 1980,  are 
also  available  for  inspection  in  the 
OPTS  Reading  Room. 

The  following  Proposed  Support 
Documents  are  also  available  in  the 
OPTS  Reading  Room:  1)  Chloromethane 
Support  Document,  2)  Chlorinated 
Benzenes  Support  Document,  3) 
Exposure  Support  Document,  and  4] 
Economic  Analysis  Support  Document. 

Agency  Contact 

Gary  Timm,  Environmental 
Scientist 

Test  Rules  Development  Branch 
Office  of  Toxic  Substances  (TS-788) 


Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(703)  557-5771 


EPA— Office  of  Water  and  Waste 
Management 

Control  of  Organic  Chemicals  in 
Drinking  Water  (40  CFR  Part  141) 

Legal  Authority 

The  Safe  Drinking  Water  Act,  as 
amended,  §  412,  42  U.S.C.  §  300(f)  etseq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  includes  this  regulation  because  it 
could  impose  compliance  costs  of  over 
$100  million. 

Statement  of  Problem 

Recent  technological  developments  in 
sophisticated  analytical  measurement 
techniques  have  resulted  in  the 
identification  of  numerous  organic 
contaminants  in  drinking  water, 
particularly  in  some  groimd  water 
supplies  that  have  been  contaminated 
by  improper  waste  disposal  practices, 
that  may  pose  a  health  risk  to 
consumers.  For  example,  choloroform,  a 
suspected  human  carcinogen,  is  only 
one  of  many  synthetic  organic  chemicals 
known  to  be  present  in  drinking  water. 
Chloroform  is  representative  of  a  class 
of  chemicals  known  as  trihalomethanes 
(THMs),  whose  presence  in  drinking 
water  were  controlled  by  rules  finalized 
at  44  FR  68624  on  November  29, 1979. 
Future  measures  to  control  organic 
chemicals  in  drinking  water  are 
proceeding  through  an  approach 
involving  control  of  volatile  organics  in 
drinking  water,  which  we  will  describe 
in  an  ANPRM  in  June  1981. 

The  ANPRM  will  set  forth  current 
considerations  in  the  development  of 
maximum  contaminant  levels  (MCLs) 
for  certain  volatile  organic  chemicals  in 
the  Revised  Primary  Drinking  Water 
Regulations,  which  EPA  is  developing  to 
apply  to  all  public  water  systems  in  the 
United  States.  At  this  time, 
contamination  of  drinking  water  by 
volatile  organics  has  most  often  been 
found  in  ground  waters  in  urbanized  and 
industrial  areas.  The  levels  of 
occurence,  coupled  with  the  suspected 
carcinogenicity  and  toxicity  of  several 
identified  compounds,  appear  to  support 
the  setting  of  MCLs  for  some  of  the 
following  compounds: 

•  Trichloroethylene 

•  Carbon  tetrachloride 

•  Tetrachloroethylene 

•  1,2-Dichloroethane 

•  1,1,1-Trichloroethane 


•  cis-l,2-Dichloroethylene 

•  trans-1,  2-Dichloroethylene 

•  1, 1-Dichloroethylene 

•  Methylene  chloride 

•  Vinyl  chloride 

•  Benzene 

•  Chlorobenzene 

•  Dichlorobenzene 

•  Trichlorobenzene 

If  EPA  takes  no  action  with  regard  to 
the  above  chemicals,  a  possible  health 
risk  to  the  public  will  continue  to  exist 
and  the  overall  quality  of  drinking  water 
will  be  suspect  in  those  ground  water 
areas.  As  a  class,  most  of  these 
chemicals  are  suspected  carcinogens 
based  upon  animal  tests  while  certain  of 
them  are  considered  mutagens  and/or 
teratogens. 

Alternatives  Under  Consideration 

Specific  options  are  being  developed 
and  alternatives  will  be  separately 
evaluated  for  each  contaminant.  MCLs 
will  be  proposed  only  after  careful 
evaluation  of  the  best  available 
evidence  in  the  areas  of  epidemiology, 
toxicology,  analytical  methods,  quality 
assurance,  monitoring  requirements, 
feasibility,  and  efficiency  of  competing 
treatment  methods  and  economic 
impacts. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public 
in  locations  with  contaminated  ground 
water  supplies;  municipally  and 
priva  tely  owned  public  water  supply 
systems;  and  consulting  sanitary 
engineers,  analytical  chemists,  and 
equipment  manufacturers  and 
suppliers. 

In  general,  these  MCLs  will  have  their 
greatest  impact  on  small  water  supply 
systems  which  currently  employ  little  or 
no  treatment.  Of  a  total  of  61,500  public 
water  systems,  approximately  45,000  use 
ground  water  exclusively  as  their  source 
of  supply.  The  vast  majority  of  these 
systems  are  considered  small  water 
systems  serving  fewer  than  10,000 
people.  Preliminary  data  suggest  that  1 
to  5  percent  of  these  supplies  may  have 
contaminated  sources  of  water  and 
thereby  be  impacted  by  these 
regulations.  The  public  served  by  such 
systems  will,  in  particular,  realize  the 
benefits  of  this  proposal.  Consulting 
sanitary  engineers,  analyticafchemists, 
and  suppliers  and  manufacturers  of  anti¬ 
pollution  equipment  will  benefit  from 
increased  business. 

It  is  impossible  at  this  time  to  assign 
direct  monetary  values  to  the  benefits  to 
be  realized  under  this  proposal.  Such 
benefits  include  a  lessening  of  public 
exposure  to  toxic  substances  including 
carcinogens  in  drinking  water  and  a 
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consequential  safeguarding  of  public 
health. 

Summary  of  Costs 

Sectors  Affected:  The  general  public, 

State  and  local  governments,  and 

public  water  systems  (both  privately 

and  publicly  owned). 

The  public  in  general  will  be  the 
principal  group  affected  by  this 
proposal,  since  the  users  will 
undoubtedly  bear  the  costs  of  any 
necessary  modifications  to  their  water 
supply  systems.  This  will  particularly  be 
true  of  small  water  supply  systems  that 
currently  employ  little  or  no  treatment. 
Impact  upon  State  and  local 
governments  will  be  in  the 
administrative  aspects  of  implementing 
the  regulation. 

No  estimates  of  the  economic  impact 
are  available  at  this  time. 

Related  Regulations  and  Actions 

Internal:  All  EPA  regulations  that 
affect  control  of  chemical  contaminants 
of  water  are  directly  related,  including: 
Effluent  Guidelines,  National  Pollution 
Discharge  Elimination  System,  Water 
Quality  Criteria,  Hazardous  Waste 
Disposal  Controls,  and  Underground 
Injection  Control. 

External:  State  programs  would  be 
expected  to  deal  with  decisions  on 
variances  and  exemptions  from  the 
regulations  and  to  provide  technical 
assistance  to  public  water  systems 
making  changes  in  their  treatmen. 
processes. 

Active  Government  Collaboration 

Supporting  documentation  for  the 
health  basis  of  any  regulations  requires 
information-sharing  with  the  National 
Cancer  Institute,  National  Institute  of 
Environmental  Health  Sciences, 
Consumer  Product  Safety  Commission, 
and  Food  and  Drug  Administration.  In 
addition,  the  National  Academy  of 
Sciences  and  the  National  Drinking 
Water  Advisory  Council  will  be 
consulted  during  the  development  of 
MCLs. 

Timetable 

ANPRM— June  1981. 

Public  Technical  Seminar  (to  be 
announced) — Summer  1981. 

NPRM — Late  fall  1981. 

Final  Rule — Fall  1982. 

Public  Hearings — To  be  determined. 

Public  Comment  Period — Will  be  90 
days  following  ANPRM  publication. 

Regulatory  Impact  Analysis — To  be 
determined. 

Regulatory  Flexibility  Analysis — ^To 
be  determined. 


Available  Documents 

“National  Organics  Reconnaissance 
Survey,”  EPA,  Municipal  Environmental 
Research  Laboratory,  1975. 

“National  Organics  Monitoring 
Survey,”  EPA,  Office  of  Drinking  Water. 

“Interim  Treatment  Guide  for 
Controlling  Organic  Contaminants  in 
Drinking  Water  Using  Granular 
Activated  Carbon,”  EPA,  Municipal 
Environmental  Research  Laboratory, 
January  1978. 

Agency  Contact 

Joseph  Cotruvo,  Ph.D.,  Director 

Criteria  and  Standards  Division 

Office  of  Drinking  Water  (WH-550) 

Environmental  Protection  Agency 

Washington,  DC  20460 

(202)  472-5016 

EPA— OWWM 

Hazardous  Waste  Regulations:  Phase 
ll-C  Regulations  Applicable  to 
Hazardous  Waste  Disposal  Facilities 
(40  CFR  Parts  260,  264,  and  122*) 

Legal  Authority 

Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended, 

§§  3004  and  3005,  42  U.S.C.  §§  6924  and 
6925. 

Reason  for  Including  This  Entry 

These  regulations  are  important 
because  they  initiate,  for  the  first  time 
on  a  national  level,  management  of  the 
disposal  on  land  of  hazardous  waste. 

The  Environmental  Protection  Agency 
(EPA)  includes  them  in  the  Calendar  to 
inform  the  general  public  of  EPA’s 
continuing  actions  to  implement  a 
comprehensive  national  program  to 
manage  hazardous  wastes  from 
generation  through  transportation, 
storage,  and  treatment  to  final  disposal. 
In  addition,  this  qualifies  as  a  “major 
rule”  in  accordance  with  Executive 
Order  12291.  EPA  projects  that 
associated  costs  to  industries  that 
generate  waste  could  be  $100  million  or 
more  per  year. 

Statement  of  Problem 

Because  of  the  enormity  and 
complexity  of  the  regulatory  task,  EPA 
elected  to  issue  its  hazardous  waste 
regulations  in  phases.  The  Phase  I 
regulations  became  effective  November 
19, 1980.  These  regulations  identify 
hazardous  wastes;  establish  standards 
for  generators  and  transporters  of 
hazardous  wastes;  govern  the  issuance 
of  facility  permits  by  EPA  and  the  States 
and  authorization  of  States  to  implement 
a  hazardous  waste  program;  and  set 
both  interim  status  standards  for 


existing  treatment,  storage,  and 
treatment  facilities  and  administrative 
non-technical  standards  for  use  in 
issuing  permits. 

The  Phase  II  regulations  providing  the 
technical  standards  for  use  in  issuing 
permits  to  hazardous  waste 
management  facilities  (as  well  as 
companion  requirements  pertaining  to 
permit  applications)  were  partially 
promulgated  on  January  12, 1981  (46  FR 
2802).  That  promulgation  included 
additional  general  facility  standards  and 
standards  for  closure  and  postclosure 
and  Hnancial  responsibility  of  facilities; 
permitting  of  storage  of  hazardous 
wastes  in  containers;  permitting  of 
storage  and  treatment  in  tanks,  surface 
impoundments,  and  waste  piles;  and 
permitting  of  incinerators.  Missing  from 
the  promulgation  were  standards  for 
land  disposal  facilities — surface 
impoundments  and  waste  piles  in  which 
hazardous  wastes  are  disposed  in  lieu  of 
or  in  addition  to  their  storage  or 
treatment;  land  treatjnent  facilities; 
landfills;  underground  injection 
facilities;  and  underground  seepage 
facilities.  EPA  is  not  ready  to 
promulgate  these  land  disposal 
standards  (Phase  II-C)  and  instead  is 
reproposing  them. 

At  least  27  million  wet  metric  tons  per 
year  of  hazardous  wastes  are  currently  ' 
sent  to  land  disposal  facilities  where 
they  are  intended  to  remain  forever. 

This  prevailing  method  for  disposal  of 
hazardous  waste  presents  two  major 
problems:  (1)  the  waste  and  its 
hazardous  constituents  may  remain 
hazardous  for  a  long  period  of  time  and 
in  some  cases  forever,  and  (2)  the  waste 
or  its  constituents  and  byproducts  may 
migrate  from  the  confines  of  the  land 
disposal  facility  into  the  broader 
environment. 

There  are  data  and  theoretical 
evidence  that  in  most  cases,  hazardous 
constituents  placed  in  land  disposal 
facilities,  even  with  the  application  of 
best  available  technology,  will 
eventually  migrate  beyond  the  facility. 
Natural  water  from  precipitation  or 
groundwater,  or  liquids  in  the  wastes, 
will  inevitably  infiltrate  the  land 
disposal  facility  and  generate  leachate 
which,  in  turn,  leaks  out  into  the 
underlying  soils  and  groundwater. 
Watertight  containment  systems 
(impermeable  liner  and  cover)  and 
leachate  collection  systems  to  interrupt 
migration  are  limited  in  the  length  of 
time  they  can  operate  effectively. 
However,  many  hazardous  wastes 
placed  in  hazardous  waste  facilities, 
such  as  toxic  heavy  metals  or  organic 
constituents,  do  not  degrade  or  will  do 
so  only  very  slowly,  or  leave  toxic 
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degradation  products,  thereby  remaining 
a  potential  hazard  to  human  health  and 
the  environment  for  100  years  or  more. 
Currently,  EPA  does  not  know  the 
degradation  periods  for  most  hazardous 
wastes,  but  they  exceed  the  lifetimes  of 
most  containment  and  collection 
systems. 

Long-term  migration  of  hazardous 
wastes  into  the  broader  environment 
beyond  the  land  disposal  facility  is  not 
only  due  to  leachate;  migration  of 
volatile  constituents  into  the  atmosphere 
is  possible  in  many  cases.  In  the  Love 
Canal  area  in  New  York,  for  example, 
volatile  carcinogens  migrated  into  the 
basements  of  homes.  Toxic  or  explosive 
gases  from  degradation  of  organic 
wastes,  or  untreated  ignitable  or 
reactive  wastes  can  present  long-term 
fire  or  explosion  threats  to  facilities. 

Finally,  hazardous  wastes  remaining 
in  or  on  the  land  can  pose  a  direct 
health  problem  in  the  event  that  futme 
land  uses  or  activities  serve  to  expose 
the  public  to  them,  such  as  also  occurred 
at  Love  Canal  when  the  former  dumpsite 
area  was  converted  into  public  school 
grounds. 

EPA  believes  that  the  problem  of 
eventual  leachate  and  volatiles 
generation  and  migration,  and  the 
technical  and  institutional  limits  on 
preventing  or  perpetually  controlling 
such  occurrences,  should  be  dealt  with 
in  the  development  of  land  disposal 
standards.  EPA  is  not  confident  that  the 
originally  proposed  standards  assure 
sufficiently  secure  land  disposal 
facilities  to  protect  human  health  or  the 
environment.  The  reproposed  standards 
offer  another  approach  for  public 
review. 

Alternatives  Under  Consideration 

Drafting  standards  for  landfills, 
surface  impoundments,  land  treatment 
facilities,  and  underground  injection 
wells  is  the  most  difficult  task  EPA  faces 
in  developing  its  hazardous  waste 
management  regulatory  program.  The 
Agency  first  proposed  standards  for 
permitting  land  disposal  facilities  on 
December  18, 1978  (43  FR  58982).  EPA 
received  hundreds  of  comments  on  these 
standards,  which  were  basically  design 
and  operating  standards,  criticizing 
them  for  their  reliance  on  design  criteria 
and  their  lack  of  flexibility.  In  response, 
EPA  examined  several  other  regulatory 
approaches  and  decided  to  develop 
revised  regulations  combining  features 
of  four  approaches:  (A)  facility  design 
and  operating  standards,  (B) 
containment  standards,  (C)  specific 
(numerical)  health  and  environmental 
performance  standards,  and  (D)  non¬ 
specific  (non-numerical)  health  and 
environmental  performance  standards. 


(A)  A  major  advantage  of  detailed 
requirements  for  liners,  leachate 
collection  systems,  and  final  covers, 
such  as  design  and  operating  standards 
contain,  is  that  the  regulated  community 
and  regulating  agencies  clearly  know 
land  disposal  facility  requirements.  The 
drawbacks  are  their  inability  to  reflect 
site-specific  or  waste-specific 
conditions,  their  tendency  to  inhibit 
application  of  emerging  technology  or 
improved  operating  procedures,  and  the 
finiteness  of  the  time  period  for  which 
they  guarantee  protection  to  human 
health  and  the  environment. 

(B)  Containment  standards  EPA 
considered  specified  some  amount  of 
time,  e.g.,  100  years,  that  hazardous 
wastes  had  to  be  contained  within  the 
land  disposal  facility.  Although  similar 
in  effect  to  design  and  operating 
standards,  this  approach  differs  in  that 
it  specifies  the  ultimate  performances 
that  land  disposal  methods  will  achieve. 
Thus,  the  permit  applicant  would  have 
the  flexibility  of  tailoring  the  design  and 
operating  methods  of  the  facility  to  its 
waste  or  site  conditions.  Because  this 
approach  also  will  not  provide 
protection  beyond  a  set  containment 
period,  EPA  is  not  reproposing  such 
standards. 

(C)  Specific  health  and  environmental 
performance  standards  involve 
establishing  specific,  often  numerical, 
ambient  quality  standards  which  could 
not  be  exceeded  for  ground  and  surface 
waters  and  eventually  for  air  and  soils. 
Such  standards  would  apply  at  points  of 
current  or  potential  use  of  the 
environment,  such  as  points  of 
groundwater  withdrawal.  This  approach 
allows  the  permit  applicant  wide 
flexibility  in  designing  and  operating  a 
land  disposal  facility.  The  application  of 
this  type  of  standard  would  require  a 
considerable  amount  of  site  study  and 
prediction  by  the  permit  applicant  to 
demonstrate  that  migration  of  hazardous 
wastes  beyond  the  facility  would  never 
cause  the  established  ambient  standards 
to  be  exceeded.  Ambient  quality 
standards  have  not,  however,  been 
established  for  most  of  the  constituents 
or  wastes  EPA  has  designated  as 
hazardous.  Consequently,  exclusive  use 
of  this  approach  is  not  currently 
possible. 

(D)  Non-specific  health  and 
environmental  performance  standards 
establish  (1)  the  type  of  assessments 
and  predictions  to  be  performed  by  a 
permit  applicant  to  show  the 
environmental  effect  of  the  land 
disposal  facility's  operation,  and  (2)  the 
broad  environmental  objectives  to  be 
used  by  the  agencies  issuing  permits  to 
judge  the  acceptability  of  the  facility’s 


effects.  The  broad  narrative 
environmental  objectives  substitute  for 
ambient  quality  levels  contained  in 
specific  standards  as  the  basis  for 
judging  whether  or  not  the  future  health 
and  environmental  effects  can  be 
accepted. 

EPA's  newest  proposed  standards  for 
land  disposal  facilities  are  drawn 
primarily  from  alternatives  C  and  D, 
above,  supplemented  with  certain 
design  and  operating  standards  where 
EPA  concludes  these  can  be  fashioned. 
The  newest  proposal  provides  for  full 
consideration  of  the  serious  implications 
that  land  disposal  facilities  might  have 
for  the  long-term  public  health  and 
welfare. 

The  practical  result  of  EPA’s 
reproposal  is  to  postpone  issuance  of 
final  standards  until  at  least  1982,  which 
means  no  land  disposal  facilities  could 
be  issued  permits  to  operate  until  mid- 
1982.  Such  a  long  delay  in  beginning  the 
permit  program  would  slow  down  the 
upgrading  of  existing  facilities.  This  is  a 
concern  because  most  of  the  existing 
land  disposal  facilities  are  capable  of 
presenting  potential  hazards.  To  address 
this  need,  ^A  is  considering  employing 
an  interim  permit  process  based  on  a 
combination  of  design  and  operating 
standards  and  containment-type 
performance  standards  that  are  quite 
specific  and  can  be  readily  applied  to 
facilities.  The  purpose  of  these  would  be 
to  require  full  containment  for  a  finite 
period,  such  as  50  years,  to  assure 
environmental  protection  and  allow 
remedial  measures  to  be  taken,  during 
the  period  preceding  the  issuance  (or 
denial)  of  a  full  Resource  Conservation 
and  Recovery  Act  (RCRA)  permit  to  an 
existing  land  disposal  facility. 

The  delay  in  promulgation  of  final 
land  disposal  regulations  also  creates  a 
serious  problem  for  new  facilities,  since 
RCRA  prohibits  a  new  facility  from 
commencing  operations  until  a  full 
RCRA  permit  is  issued.  There  are  strong 
reasons  of  public  policy  why  permitting 
of  new  hazardous  waste  land  disposal 
facilities  should  begin  as  soon  as 
possible:  to  reduce  pressures  for 
improper  disposal,  provide  a  reserve  of 
disposal  capacity  to  make  it  easier  to 
upgrade  or  close  down  inadequate 
existing  facilities,  and  to  assure  new 
investment  in  energy  and  other 
productive  facilities  is  not  delayed 
because  a  national  hazardous  waste 
control  program  is  not  fully  in  place. 
Consequently,  EPA  promulgated 
temporary  standards  (46  FR  12414, 
February  13, 1981)  for  new  hazardous 
waste  land  disposal  facilities.  These  will 
be  replaced  by  the  more  detailed 
standards  of  the  reproposal.  These 
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interim  regulations  for  new  facilities 
allow  their  permitting,  as  of  August  13, 
1981,  on  much  more  general 
performance  standards  than  are 
featured  in  the  reproposal. 

Summary  of  BeneRts 

Sectors  Affected:  The  general  public; 
all  industries  generating  hazardous 
wastes,  especially  manufacturing;  and 
the  hazardous  waste  management 
industry. 

EPA  deems  it  necessary  to  take 
additional  time  to  develop  appropriate 
final  land  disposal  standards  in  order  to 
avoid  erring  in  promulgating  standards 
with  adverse  long-term  public  health 
and  environmental  consequences.  As 
entries  in  previous  Calendars  indicated, 
these  regulations  will  contribute  to  a 
framework  for  control  of  wastes  which 
would  otherwise  contaminate  ground 
and  surface  waters,  poison  humans  and 
animals,  and  cause  air  pollution,  fires, 
and  explosions.  These  regulations,  when 
final,  will  reduce  the  incidence  of  health 
and  environmental  damages  in  the 
vicinity  of  land  disposal  sites  and  save 
hundreds  of  millions  of  dollars  in  clean¬ 
up,  emergency  response,  and  damages 
costs.  Improved  regulatory  controls  over 
land  disposal  may  also  help  reduce 
opposition  to  the  siting  of  land  disposal 
facilities  at  environmentally  secure 
locations. 

Advancements  in  the  state-of-the-art 
and  technical  capabilities  will  be 
encouraged  by  land  disposal  facilities’ 
implementation  of  the  reproposed 
facility  requirements,  as  will  the  use  of 
alternative  methods  of  managing 
hazardous  wastes,  such  as  incineration, 
treatment,  and  recycling.  In  EPA’s  view, 
these  are  not  undesirable  results  since 
land  disposal  generally  remains  the 
least  desirable  method  of  hazardous 
waste  management  in  terms  of  long-term 
protection  of  human  health  and  the 
environment. 

However,  EPA  contends  there  are 
suitable  sites,  adequate  facility  designs 
and  practices,  and  reliable  operators  for 
land  disposal  of  hazardous  wastes  that 
cannot  be  handled  by  other 
management  alternatives.  The 
temporary  standards  applicable  to  new 
facilities  will,  EPA  also  believes,  assure 
that  secure  commercial  land  disposal 
capacity  will  be  available. 

Sununary  of  Costs 

Sectors  Affected:  All  industries 
generating  hazardous  waste, 
especially  manufacturing;  public  and 
private  waste  management  industry; 
consumers  of  goods  produced  by 
waste  generating  industries;  and  EPA 
and  State  governments. 


At  the  time  of  the  original  proposal  of 
the  set  of  RCRA  hazardous  waste 
regulations,  EPA  estimated  the  annual 
costs  of  the  §  3004  standards,  to 
industries  that  generate  and  must 
dispose  of  waste,  including  the  technical 
requirements  for  land  disposal  facilities, 
to  be  $570  million  (in  1977  dollars).  Two- 
hundred  and  sixty  million  dollars  were 
attributed  to  building  and  operating 
waste  management  facilities  in 
compliance  with  all  portions  of  the 
technical  §  3004  standards.  EPA  has  not 
yet  prepared  the  overall  impact  analysis 
for  this  revised  rulemaking  limited  to 
land  disposal.  However,  EPA  plans  to 
complete  one  and  make  it  available  for 
public  review  prior  to  promulgation  of 
the  final  rule. 

EPA  realizes  the  assessments  of  long¬ 
term  health  and  environmental  impacts 
of  individual  land  disposal  facilities  will 
require  gathering  considerable,  detailed 
information  and  performing  difficult  and 
complex  demonstrations.  This  will  be 
difficult  for  facility  operators  and  time- 
consuming  for  EPA  and  State  permitting 
officials  to  review.  The  extensive 
information  and  demonstration 
requirements  proposed  may  be 
sufficiently  great  to  deter  some  land 
disposal  facilities  with  limited  resources 
or  technical  capabilities  from  seeking 
permits.  This  will  probably  reduce  the 
number  of  such  facilities,  significantly 
limit  the  location  of  these  facilities,  and 
limit  the  types  of  wastes  allowed  to  be 
accepted  by  these  facilities.  Clearly,  the 
reproposed  standards  will  create 
economic  and  feasibility  constraints  that 
will  limit,  but  not  preclude,  land 
disposal  practices  and  will  increase 
costs  both  to  waste  generators  and 
consumers  of  some  products. 

Related  Regulations  and  Actions 

Internal:  Regulations  constituting 
"Phase  I”  of  EPA’s  phased  hazardous 
waste  regulatory  program  were  issued 
on  February  26, 1980  and  May  19, 1980. 
Several  proposed,  final,  and  interim 
final  amendments  to  these  have  been 
published  on  or  since  May  19, 1980.  The 
Phase  I  regulations  require  generators  to 
identify  their  hazardous  wastes; 
transporters  to  meet  specific 
requirements  for  off-site  shipment  of 
hazardous  wastes;  and  owners  and 
operators  of  existing  treatment,  storage, 
and  disposal  facilities  to  comply  with 
administrative  and  interim  status 
standards.  The  interim  status  standards 
continue  to  apply  to  land  disposal 
facilities  until  final  rules  are 
promulgated. 

EPA  promulgated  the  non-land 
disposal  portions  of  “Phase  II"  technical 
standards  on  January  12, 1981  (46  FR 
2802)  to  enable  EPA  to  begin  processing 


permits  for  facilities  that  store 
hazardous  wastes  in  containers,  and 
treat  or  store  in  tanks,  surface 
impoundments,  or  piles,  and  for 
treatment  of  hazardous  wastes  in 
incinerators,  on  January  23, 1981  (46  FR 
7666). 

External:  In  many  cases,  more 
stringent  State  standards,  including 
standards  for  issuing  State  permits,  will 
apply  to  existing  land  disposal  facilities. 

Active  Government  Collaboration 

The  Department  of  Interior,  Soil 
Conservation  Service,  Water  Resources 
Council,  and  U.S.  Geological  Survey 
cooperated  with  EPA  during 
development  of  the  proposed 
regulations. 

Timetable 

Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis — 
These  analyses  will  be  prepared 
and  allow  for  public  comment 
before  promulgation  of  a  final  rule. 
EPA  expressly  invites  the  public  to 
address  the  impacts  of  the 
reproposed  rule  on  small  entities 
and  the  specific  elements  of  the 
regulatory  approaches  considered 
in  their  comments  to  EPA  on  the 
reproposal. 

Public  Hearings — June  8-9, 1981, 
Chicago,  IL;  June  11-12, 1981, 
Washington,  DC;  June  13-16, 1981, 
Houston,  TX;  June  18-19, 1981,  San 
Francisco,  CA.  Details  on 
participation  in  these  hearings  are 
available  in  46  FR  20706. 

Public  Comment  Period — Comments 
on  the  reproposal  are  due  on  or 
before  August  3, 1981  (180  days 
after  publication).  Comments  should 
be  addressed  to  Deborah  Villari, 
Docket  Clerk,  Office  of  Solid  Waste 
(WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street, 
S.W.,  Washington,  DC  20460. 
Comments  should  be  identified  for 
the  "Section  3004  Permitting 
Standards  for  Land  Disposal 
Facilities"  regulatory  docket. 

Final  Rule — Early  1982. 

Final  Rule  Effective — Six  months  after 
promulgation. 

Available  Documents 

NPRM — 43  FR  58946,  December  18, 
1978. 

Supplemental  Notice  of  Proposed 
Rulemaking— 45  FR  66816,  October  8, 
1980. 

Reproposal  of  Proposed  Rule  and 
Proposed  Amendments  to  Rule — 46  FR 
11126,  February  5, 1981. 
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Interim  Final  Rule  and  Request  for 
Comments — 46  FR  12414,  February  13, 
1981. 

Draft  Technical  Resource 
Documents — Limited  copies  of  the 
following  are  available  from  Ed  Cox, 
Solid  Waste  Information,  U.S.  EPA,  20 
West  St.  Clair  Street,  Cincinnati,  OH 
45268; 

•  Evaluating  Cover  Systems  for  Solid 
and  Hazardous  Waste  (SW-867). 

•  Hydrologic  Simulations  on  Solid 
Waste  Disposal  Sites  (SW-868). 

•  Landfill  and  Surface  Impoundment 
Performance  Evaluation  (SW-869). 

•  Lining  of  Waste  Impoundment  and 
Disposal  Facilities  (SW-870). 

Background  Documents — Copies  of  the 
following  nine  Background 
Documents,  which  include  summaries 
and  responses  to  public  comments, 
are  available  for  review  in  all  EPA 
Regional  Offices’  and  headquarters' 
libraries: 

•  Surface  Impoundments 

•  Waste  Piles 

•  Land  Treatment 

•  Landfills 

•  Underground  Injection  and 
Underground  Seepage 

•  Information  Requirements  for 
Permitting  Discharges  from  Land 
Disposal  Facilities 

•  Ground  Water  Protection  Standard 

•  Groundwater  and  Air  Emission 
Monitoring 

•  Performance  Standards  for  Land 
Disposal  Facilities 

Copies  of  all  of  the  above  documents 
are  also  available  for  public  review  in 
the  regulatory  docket,  “Section  3004 
Permitting  Standards  for  Land  Disposal 
Facilities,”  Room  2711,  U.S.  EPA,  401  M 
Street,  S.W.,  Washington,  DC  20460. 

Agency  Contact 

John  P.  Lehman,  Acting  Director 
Land  Disposal  Branch 
Office  of  Solid  Waste  (WH-564) 

U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(202)  755-9185 

EPA— OWWM 

Sewage  Sludge  Disposal  Regulations 
(40  CFR  Part  258) 

Legal  Authority 

Clean  Water  Act,  §  405(d),  33  U.S.C. 

§  1345 

Reason  for  Including  This  Entry 

Increasingly,  sludge  left  as  residue 
from  wastewater  treatment  plants  is 
being  disposed  of  by  landspreading,  or 
is  distributed  and  marketed  as  a 


fertilizer  or  soil  conditioner.  Therefore 
we  feel  it  could  be  important  to  issue 
comprehensive  guidance  for  the  disposal 
and  use  of  sludge. 

Statement  of  Problem 

The  Environmental  Protection  Agency 
(EPA)  estimates  that  approximately  8.6 
million  dry  tons  of  municipal  sewage 
sludge  are  generated  annually  from 
publicly  owned  treatment  works 
(POTWs).  Sewaqe  sludge  is  a  broad 
term  for  the  solids  removed  from 
wastewater  as  it  goes  through  a 
municipal  treatment  plant  and  is 
cleaned  up  for  discharge.  Sludge  can  be 
disposed  of— or  used^ — in  a  liquid  form 
or  it  can  be  concentrated  by  dewatering 
processes.  These  can  be  mechanical, 
heat  drying,  or  outdoor  drying  beds  or 
lagoons.  The  end  product  can  be  a 
liquid,  a  thick  slurry,  a  wet  cake,  a  dry 
cake,  a  compost  product,  or  a  dried 
powder. 

Sludge  volume  is  expected  to  increase 
in  the  next  10  years  due  to  an  increase 
in  the  volume  of  sewage  to  be  treated  by 
POTWs.  Currently,  the  major  disposal 
methods  for  sewage  sludge  are 
landspreading  (29  percent),  landfllling 
(13  percent),  thermal  processing  (23 
percent),  and  ocean  disposal  (4  percent). 
Approximately  21  percent  of  POTW 
sludge,  composted  and  in  other  forms,  is 
distributed  free  or  marketed.  Composted 
sludge  is  produced  by  adding  wood 
chips  or  other  organic  refuse  to 
dewatered  sludge  to  produce  a  humus¬ 
like  material  with  soil-conditioning  and 
nutrient  value.  When  composted 
properly,  this  material  is  essentially 
odorless  and  pathogen-free. 

Over  the  years,  EPA  has  issued 
several  regulations  protecting  single 
environmental  media,  such  as  air,  water, 
or  land,  from  degradation.  In  the  area  of 
sludge  disposal,  this  sequential,  rather 
than  comprehensive  approach,  has  often 
resulted  in  shifting  the  problem  from  one 
environmental  medium  to  another  (e.g., 
from  the  ocean  to  land).  A 
comprehensive  approach  to  sludge 
management  will  enable  risk 
assessment  to  be  conducted  across  all 
environmental  media,  rather  than 
transferring  risk  from  one  medium  to 
another. 

Alternatives  Under  Consideration 

EPA  is  considering  a  new  approach  to 
sludge  regulation  incorporating  all 
standards  affecting  sewage  sludge 
disposal  into  a  comprehensive  sludge 
management  guideline.  The  most 
important  beneficihil  result  of  this 
approach  would  be  to  encourage  a 
complete  environmental  and  economic 
assessment  of  management  alternatives 
by  the  governments  of  the  localities 


where  sludge  is  generated  and  disposed. 
Other  benefits  will  include  an  easier 
understanding  of  sludge  disposal 
requirements  by  the  public  and  better 
coordination  of  sludge  management 
programs  at  the  State  and  local  levels. 

Since  complete  issuance  of 
comprehensive  sewage  sludge 
guidelines  would  take  several  years, 

EPA  intends  to  develop  a  phased 
program.  This  allows  the  Agency  both  to 
address  the  various  methods  of  sewage 
sludge  disposal  according  to  perceived 
priorities  and  to  expand  the  scientific 
data  base. 

All  land  disposal  of  non-hazardous 
sludges,  which  includes  landfilling, 
disposal  in  surface  impoundments,  and 
landspreading  on  food-chain  crop  land 
and  non-food-chain  land  (food-chain 
crop  land  is  used  for  growing  crops  for 
direct  human  consumption  or  for  feeding 
animals  whose  products  will  be  used  for 
direct  human  consumption;  non-food- 
chain  land  is  that  land  used  for  other 
purposes  and  which  does  not  contribute 
to  the  human  food  chain)  is  currently 
regulated  by  the  requirements  of  the 
“Criteria  for  ClassiHcation  of  Solid 
Waste  Disposal  Facilities  and 
Practices,"  44  FR  53438,  issued  on 
September  13, 1979  (the  Criteria).  These 
regulations  were  issued  by  EPA  under 
authority  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  Subtitle  D, 
and  the  Clean  Water  Act  (CWA)  §  405. 

Summary  of  Benefits 

Sectors  Affected:  Public  and  privately 
owned  sewage  treatment  systems; 
State  and  local  governments; 
manufacturers  and  distributors  of 
fertilizers  and  soil  conditioners 
derived  from  sludge;  and  the  general 
public. 

BeneRts  include  aiding  the  State  and 
local  governments  in  the  selection  of  the 
most  effective  sludge  management 
approach  for  their  individual  situations, 
promoting  better  coordination  of  sludge 
management  programs  among 
jurisdictions  within  a  regional  area 
(such  as  would  be  needed  for  the 
Potomac  River,  which  travels  through 
Maryland,  Virginia,  and  the  District  of 
Columbia),  and  providing  the  public  and 
the  sludge  disposal  organizations  (both 
private  and  public)  with  advice  on  the 
safe  and  proper  methods  for  disposing 
of  sewage  sludge. 

Summary  of  Costs 

Sectors  Affected:  EPA;  State  and  local 
governments;  and  public  and  privately 
owned  sewage  treatment  systems. 

The  Agency  will  prepare  a  Regulatory 
Impact  Analysis  accompanying  the 
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NPRM  that  will  discuss  the  costs  that 
the  regulation  could  cause. 

Related  Regulations  and  Actions 

Internal:  Incineration  methods  of 
sewage  sludge  disposal  are  regulated  by 
the  Clean  Air  Act  (CAA). 

Polychlorinated  biphenyls  (PCBs)  are 
regulated  by  the  Toxic  Substances 
Control  Act  (TSCA),  and  hazardous 
wastes  by  RCRA  Subtitle  C.  Ocean 
dumping  is  regulated  by  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA). 

External:  None. 

Active  Government  Collaboration 

EPA  is  working  with  the  Food  and 
Drug  Administration,  the  Consumer 
Product  Safety  Commission,  and  the 
U.S.  Department  of  Agriculture  on 
guidelines  for  distribution  and  marketing 
of  sewage  sludge. 

Timetable 

NPRM  or  revised  ANPRM — Late  1981. 
Regulatory  Impact  Analysis — Will 
accompany  NPRM. 

Regulatory  Flexibility  Analysis — Will 
accompany  NPRM. 

Public  Hearing — ^To  be  determined. 

Available  Documents 

Final  Rule  for  air  emissions  and 
hazardous  pollutants  is  in  40  FR  46259, 
October  6, 1975  and  40  FR  48302, 

October  14, 1975. 

Final  Rule  for  ocean  dumping  is  in  42 
FR  2462,  January  11, 1977. 

Final,  Interim  Final,  and  Proposed 
Rules  for  the  Criteria  for  classification 
of  solid  waste  disposal  facilities  and 
practices  are  in  44  FR  53438,  September 
13, 1979. 

Final  Rule  for  polychlorinated 
bipenyls  is  in  44  FR  31514,  May  31, 1979. 

Final,  Interim  Final,  and  Proposed 
Rules  for  hazardous  waste  are  in  45  FR 
33066,  May  19, 1980. 

Pre-proposal  draft  of  the  distribution 
and  marketing  of  sewage  sludge,  May  6, 
1980.  Available  free  from  the  Public 
Information  &  Participation  Branch,  U.S. 
EPA,  Office  of  Solid  Waste  (WH-562), 
401  M  Street,  S.W.,  Washington,  DC 
20460. 

Public  comments  concerning  sludge 
requirements  contained  in  the  Criteria 
and  the  pre-proposal  draft  of  the 
distribution  and  marketing  of  sewage 
sludge  are  available  for  review  in  the 
Solid  Waste  Docket,  Room  2711A,  U.S. 
EPA,  Office  of  Solid  Waste  (WH-562), 
401  M  Street,  S.W.,  Washington,  DC 
20460. 

Agency  Contact 

Robert  Tonetti,  Acting  Manager 
Sludge  Program 


Office  of  Solid  Waste  {WH-564) 
Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  DC  20460 
(202)  755-9170 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Review  and  Approval  of  State  and 
Local  Radiological  Emergency  Plans 
and  Preparedness  (44  CFR  Part  350) 

Legal  Authority 

Disaster  Relief  Act  of  1974,  as 
amended,  42  U.S.C.  §  5121;  Federal  Civil 
Defense  Act  of  1950,  as  amended,  50 
U.S.C.  App.  §  2251  et  seq.,  Executive 
Order  12148  of  July  20, 1979,  as  amended 
44  FR  43239. 

Reason  for  Including  This  Entry 

The  Federal  Emergency  Management 
Agency  (FEMA)  includes  these 
regulations  because  of  the  great  interest 
of  the  public  in  planning  for  safety 
around  nuclear  power  plants.  These 
procedures  describe  how  State  and  local 
governments  can  obtain  FEMA 
evaluation,  assessment,  findings,  and 
determinations  as  to  the  adequacy  of 
State  and  local  plans  and  preparedness 
to  cope  with  the  offsite  effects  of  a 
radiological  emergency  at  nuclear  power 
plants. 

Statement  of  Problem 

President  Carter’s  Commission  on  the 
Accident  at  Three  Mile  Island  (known 
as  the  Kemeny  Commission),  the 
General  Accounting  Office, 
Congressional  Committees,  and  others 
have  all  concluded  that  State  and  local 
plans  and  preparedness  are  inadequate 
to  cope  with  the  offsite  effects  of  an 
emergency  resulting  from  accidental 
emission  of  radiation  at  a  nuclear  power 
plant. 

Forty  States  have  populations  within 
10  miles  of  the  73  nuclear  power  plants 
that  are  licensed  to  operate,  the  88  under 
construction,  and  the  66  planned.  While 
a  significant  number  of  States  have 
either  completed  or  will  shortly 
complete  their  plans,  considerably  more 
needs  to  be  done  to  achieve  the  proper 
preparedness.  For  example,  a  large 
number  of  local  jurisdictions  have  not 
completed  their  plans.  The  plans  need  to 
be  exercised  before  FEMA  deems  them 
adequate,  and  public  hearings  need  to 
be  held  by  FEMA,  State,  and/or  local 
authorites. 

The  Federal  Emergency  Management 
Agency  is  responsible  for  offsite 
emergency  planning  and  response.  This 
means  planning  for  action  taken  outside 
the  plant  to  deal  with  consequences 
affecting  the  public  away  from  the  plant. 


FEMA  also  reviews  State  plans  in  those 
States  with  nuclear  power  facilities 
either  in  operation  or  scheduled  for 
operation  in  the  near  future.  FEMA,  in 
order  to  implement  this  assignment, 
entered  into  a  Memorandum  of 
Understanding  with  the  Nuclear 
Regulatory  Commission  (NRC),  which 
has  the  responsibility  for  licensing 
nuclear  power  plants.  NRC,  however, 
has  no  authority  to  specify  the 
emergency  planning  responsibilities  of 
State  and  local  governments.  Under  the 
Memorandum,  FEMA  has  agreed  to 
make  findings  and  determinations  as  to 
whether  State  and  local  plans  are 
adequate  and  capable  of 
implementation  (e.g.,  adequacy  and 
maintenance  of  procedures,  training, 
resources,  staffing  levels,  and 
qualifications  and  equipment  adequacy). 

The  NRC  recently  issued  new 
emergency  planning  regulations  which 
became  effective  November  3, 1980. 

These  were  published  August  19, 1980 
(45  FR  55402).  Under  the  NRC  rule,  in 
order  for  a  plant  to  continue  operations 
or  to  receive  an  operating  license,  the 
plant  will  be  required  to  submit  its 
emergency  plans,  as  well  as  State  and 
local  government  emergency  response 
plans,  to  NRC.  The  NRC  will  then  make 
a  finding  as  to  whether  the  state  of 
onsite  and  offsite  emergency 
preparedness  provides  reasonable 
assurance  that  adequate  protective 
measures  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency.  The 
NRC  will  base  its  finding  on  a  review  of 
the  FEMA  findings  and  determinations 
as  to  whether  State  and  local  emergency 
plans  are  adequate  and  capable  of  being 
implemented  and  on  the  NRC 
assessment  as  to  whether  the  emergency 
plans  for  the  nuclear  plant  itself  are 
adequate  and  capable  of  being 
implemented.  These  issues  may  be 
raised  in  NRC  operating  license 
hearings,  but  a  raMA  finding  will 
constitute  a  rebuttable  presumption  on 
the  question  of  adequacy. 

Alternatives  Under  Consideration 

The  FEMA-proposed  rule  provides  for 
a  formal  process  for  evaluation,  review, 
and  approval  by  FEMA  of  State  plans, 
and  the  local  plans  which  are  submitted 
to  FEMA  as  annexes  to  the  State  plan 
and  considered  jointly  with  it.  FEMA 
would  also  evaluate  and  assess  the 
capabilities  of  State  and  local 
governments  to  implement  the  plans. 

The  process  is  voluntary;  that  is,  there  is 
no  requirement  in  law  that  a  State 
submit  a  plan  to  FEMA  for  review  and 
approval.  There  is  no  FEMA  sanction  for 
failure  to  submit  a  plan.  FEMA,  which 
offers  grants  to  State  and  local  agencies 
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to  support  civil  defense  and  disaster 
preparedness  planning,  has  not  made 
submission  of  radiological  emergency 
plans  and  preparedness  a  condition  for 
making  these  other  grants. 

The  FEMA-proposed  rule  also  calls 
for  a  public  meeting  at  which  the  State, 
utility,  and  FEMA  would  explain  the 
plan  and  for  an  exercise  at  which  the 
plan  is  tested.  Both  of  these 
requirements  are  conditions  for 
approval.  The  findings  and 
determinations  are  based  on 
performance  standards  rather  than 
adherence  to  detailed  criteria. 

Alternatives  would  include  deletion  of 
one  or  all  of  the  above  features.  For 
example,  as  one  Governor  suggested, 
the  review  process  could  be  established 
without  a  rule,  without  an  exercise  or 
public  meeting,  and  without  public 
involvement  at  all.  A  number  of 
commentators  on  the  proposed  rule 
believe  the  public  meeting  is 
unnecessary.  FEMA  believes  such  a 
meeting  is  extremely  important  in 
informing  the  public  and  thus  obtaining 
its  support  for  whatever  decisions  may 
be  made. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local 

governments;  NRG;  nuclear  power 

facilities;  and  the  general  public. 

The  benefits  to  be  obtained  from  these 
procedures  are  those  of  an  orderly 
process  by  which  States  can  obtain 
evaluation  and  review  of  their  plans  and 
preparedness  to  cope  with  the  away- 
from-the-plant  consequences  of  a 
radiological  accident  at  a  nuclear  power 
plant.  The  Nuclear  Regulatory 
Commission  is  conditioning  licensing  of 
nuclear  power  plants  on,  among  other 
things,  the  adequacy  of  State  or  local 
measures  to  be  taken  offsite  in  event  of 
a  radiological  emergency.  The  NRG  does 
not  have  jurisdiction  to  require  a  State 
or  locality  to  develop  or  submit  a  plan.  It 
does  have  jurisdiction  to  require  a 
nuclear  power  plant  licensed  by  NRG  to 
submit,  as  data,  information  (the  State 
and  local  plans]  about  the  adequacy  of 
State  and  local  preparedness  to  cope 
with  the  effects  of  an  accident.  NRG,  by 
its  rules,  will  rely  in  its  licensing 
proceedings  on  FEMA  findings  and 
determinations  on  the  adequacy  for 
health  and  safety  purposes  of  the  plans 
and  preparedness.  F^4A  is  the  expert 
Federal  agency  on  State  and  local  plans 
and  preparedness  to  respond  to 
emergencies  of  all  types. 

The  FEMA  procedure  is  justified  on  its 
own  terms  as  a  process  for  review  and 
approval  of  State  and  local  plans  to 
cope  with  a  special  type  of  emergency, 
and  the  procedure  thus  exists 


independent  of  NRG  licensing  hearings 
and  is  usable  even  if  not  tied  to  a 
licensing  hearing. 

The  State  and  local  governments 
benefit  because  the  procedure  is  related 
to  other  emergency  preparedness 
response  plans  and  allows  them  to  deal 
with  a  single  Federal  agency  on  this 
subject  rather  than  dealing  with  many 
agencies.  It  further  assures  an 
independent,  carefully  considered 
review  and  evaluation  of  their  plans. 

Nuclear  power  facilities  also  benefit 
because  they  will  know  that  FEMA’s 
findings  and  determinations  are  the 
product  of  a  comprehensive,  impartial, 
and  independent  review  process. 

The  general  public  also  benefits 
because  it  knows  that  the  process  calls 
for  review  and  approval  of  plans  and 
preparedness,  based  on  established 
performance  standards;  and  it  can 
directly  participate  by  attending  the 
public  meeting  where  it  can  comment. 
The  various  notices  and  the  meeting 
keep  the  public  informed.  Advance 
planning  may  result  in  reduced  public 
expenditures  in  dealing  with 
emergencies. 

Summary  of  Costs 

Sectors  Affected:  FEMA;  State  and 

local  governments;  nuclear  power 

plants;  and  users  of  electricity 

produced  by  nuclear  power. 

We  have  not  prepared  a  Regulatory 
Impact  Analysis.  The  procedure  itself 
does  not  require  any  expenditure  of 
large  amounts  of  funds.  That  is  to  say, 
submission  of  a  plan  is  voluntary  and 
the  process  by  which  FEMA  determines 
whether  or  not  it  can  approve  the  plan 
involves  staff  time  on  the  part  of  Federal 
agencies,  such  as  the  Departments  of 
Energy,  Health  and  Human  Services, 
Commerce,  and  Agriculture,  and  the 
Environmental  Protection  Agency,  State 
and  local  governments,  and  the  utilities. 
The  conduct  of  an  exercise  and  the 
holding  of  a  public  hearing  do  have  cost 
impact  on  the  aforementioned  agencies. 

What  may  have  a  small  cost  impact 
are  actions  which  a  State  or  local 
government  may  need  to  take  in  order 
that  its  plans  and  preparedness  can  be 
found  adequate.  According  to  studies, 
typical  costs  to  a  State  or  local 
government  to  prepare  a  plan  for  a 
single  facility  can  be  approximately 
$360,000  initially  and  $74,000  yearly  to 
update  plans.  It  may  well  be  that  these 
costs  can  be  passed  to  the  utilities,  and 
perhaps  to  the  consumer.  Costs  might 
include  communications  equipment, 
radiation  monitoring  equipment, 
exercises,  training,  etc.  However,  the 
total  cost  is  going  to  be  minute  when 
compared  to  a  total  investment  in  a 
nuclear  plant,  which  will  be  in  the 


hundreds  of  millions  of  dollars.  Who 
bears  the  cost  is  a  matter  of  State  and 
local  law.  In  some  cases,  the  utilities  are 
charged  for  State  and  local  costs.  In 
some,  the  utilities  may  volunteer  to  pay. 

Related  Regulations  and  Actions 

Internal:  FEMA  has  developed, 
pursuant  to  a  Presidential  assignment, 
interagency  assignments  which  replace 
a  description  of  assignments  set  out  in  a 
Notice  published  in  the  Federal  Register 
on  December  24, 1975  (40  FR  59494]. 
These  new  assignments  were  published 
on  October  22, 1980  (45  FR  69904].  See 
also  the  discussion  imder  External 
actions. 

External:  FEMA  and  the  Nuclear 
Regulatory  Commission  (NRC]  have 
jointly  issued  “Criteria  for  Preparation 
and  Evaluation  of  Radiological 
Emergency  Response  Plans  and 
Preparedness  in  Support  of  Nuclear 
Power  Plants,”  NUREG-0654/FEMA- 
REP-1,  Rev.  I.  These  guidance  and 
acceptance  criteria  provide  a  basis  for 
NRC  licensees  and  State  and  local 
governments  to  develop  radiological 
emergency  plans  and  improve 
emergency  preparedness  associated 
with  nuclear  power  facilities.  The 
document  combines  guidance  to  State 
and  local  governments  with  guidance  to 
the  NRC  and  supersedes  previous 
guidance  and  criteria  published  by 
FEMA  and  NRC.  It  is  intended  for  use 
by  Federal  officials  in  reviewing  and 
assessing  the  adequacy  of  State,  local, 
and  nuclear  power  facility  operator 
emergency  plans  and  preparedness. 
FEMA-REP-l/NUREG  0654  contains  a 
series  of  planning  standards  which  will 
be  a  part  of  the  FEMA  rule.  It  lists 
specific  criteria  for  the  planning  and 
preparedness  activities  of  State  and 
local  governments  as  well  as  the 
licensees  of  NRC.  Notice  of  this 
publication  was  given  December  30, 
1980  in  the  Federal  Register  (45  FR 
85862].  We  intend  that  the  FEMA  rule 
will  set  the  same  standards  and  criteria 
as  the  new  NRC  rule  discussed  in 
“Statement  of  Problem."  Thus,  both 
FEMA  reviewers  and  NRC  reviewers 
will  be  using  the  same  criteria  and 
standards. 

Active  Government  Collaboration 

We  are  closely  coordinating  this 
rulemaking  with  the  Nuclear  Regulatory 
Commission  (NRC],  which  has  formally 
commented  on  it.  We  furnish  the 
findings  and  determinations  with 
respect  to  adequacy  of  State  plans  and 
preparedness,  which  are  a  product  of 
this  procedure,  to  NRC. 

FEMA  will  use  the  expertise  of  the 
Department  of  Energy,  the 


34128 


Federal  Register  /  Vol.  46,  No.  125  /  Tuesday,  ]une  30, 1981  /  Calendar  of  Federal  Regs. 


Environmental  Protection  Agency,  the 
Department  of  Commerce,  and  others  in 
making  its  findings  and  determinations. 
The  manner  in  which  we  will 
accomplish  this  is  set  out  at  45  FR  69904, 
which  was  prepared  in  collaboration 
with  other  agencies. 

Timetable 

Public  Hearing — None. 

Final  Rule — Not  yet  scheduled. 

Final  Rule  Effective — 30  days  after 
adoption. 

Regulatory  Impact  Analysis — None. 
Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

NPRM— 45  FR  42341,  June  24, 1980. 
Memorandum  of  Understanding 
between  NRC  and  FEMA  to  accomplish 
a  prompt  improvement  in  radiological 
emergency  planning  and  preparedness, 
45  FR  82713,  November  8, 1980. 

FEMA-REP-l,  NUREG-0654,  Rev.  I; 
Criteria  for  Preparation  and  Evaluation 
of  Radiological  Emergency  Plans  and 
Preparedness  in  Support  of  Nuclear 
Power  Plants  (now  under  revision  jointly 
with  NRC). 

Copies  of  the  above  documents  are 
available  from  the  Agency  Contact 
listed  below. 

Public  Comments:  Copies  are 
available  for  review  at  FEMA,  Rules 
Docket  Clerk,  Room  801, 1725 1  Street, 
N.W.,  Washington,  DC  20472. 

Agency  Contact 

Marshall  Sanders,  Assistant  Director 
Radiological  Emergency  Preparedness 
Division 
FEMA 

Washington,  DC  20472 
(202)  566-0550 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Chronic  Hazards  Associated  with 
Benzidine  Congener  Dyes  in 
Consumer  Dye  Products 

Legal  Authority 

Consumer  Product  Safety  Act  15 
U.S.C.  §  2051  et  seq. 

Reason  for  Including  This  Entry 

The  Consumer  Product  Safety 
Commission  (CPSC)  believes  this  is  an 
issue  of  considerable  public  interest  due 
to  the  possibility  of  adverse  health 
effects  which  can  result  from  consumer 
exposure  to  benzidine  dyes,  o-tolidine 
dyes,  and  o-dianisidine  dyes  and  the 
significant  number  of  consumers  that 
may  be  exposed  to  them. 


Statement  of  Problem 

Benzidine.and  two  related  chemicals 
(congeners),  o-tolidine  and  o- 
dianisidine,  constitute  a  family  of 
synthetic  aromatic  amines  used  as 
intermediates  in  the  synthesis  of  more 
than  four  hundred  direct  benzidine 
congener  dyes. 

In  1972,  the  International  Agency  for 
Research  on- Cancer  (lARC)  concluded 
that  benzidine  is  carcinogenic  in  several 
species  of  animals,  and  that 
“epidemiologic  studies  showed  that 
occupational  exposure  to  commercial 
benzidine  alone  was  strongly  associated 
with  bladder  cancer.”  Both  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
Environmental  ftotection  Agency  (EPA) 
have  issued  regulations  for  benzidine 
based  on  the  determination  of  its 
carcinogencity.  In  1978,  the  National 
Cancer  Institute  (NCI)  reported  that 
three  benzidine  dyes  produced  tumors  in 
rats.  Although  it  has  not  been 
conclusively  shown  that  o-tolidine  and 
o-dianisidine  are  human  carcinogens, 
there  is  animal  evidence  demonstrating 
carcinogenicity.  In  addition,  evidence 
indicates  that  dyes  based  on  benzidine, 
o-tolidine,  and  o-dianisidine  may  be 
metabolically  converted  to  their 
respective  parent  compounds  in  the 
body.  These  studies  cause  the  staff  of 
the  CPSC  to  believe  that  benzidine  dyes, 
o-tolidine  dyes  and  o-dianisidine  dyes 
may  present  substantial  health  hazards 
to  consumers. 

Consumer  exposure  to  these  dyes  may 
occur  from  the  use  of  packaged 
consumer  dyes  in  homes,  schools,  and 
arts  and  crafts  processes.  In  addition  to 
the  consumer  market,  benzidine  dyes,  o- 
tolidine  dyes,  and  o-dianisidine  dyes  are 
used  industrially  in  the  manufacture  of 
consumer  products.  For  example,  it  is 
estimated  that  40  percent  of  all 
benzidine  dyes  produced  are  used  to 
dye  paper  goods  such  as  tissues,  paper 
towels,  and  stationery;  25  percent  are 
applied  to  textiles;  and  15  percent  are 
used  in  dyeing  leather  products. 

The  consumer  dyes  market  can  be 
divided  into  two  segments:  the  mass- 
merchandised  dye  market,  consisting  of 
consumer  dye  products  sold  at  various 
retail  outlets  to  the  general  public  for 
home  dyeing  applications,  and  the 
market  for  specialty  dye  products  sold 
as  arts  and  crafts  materials.  Consumer 
dyes  are  purchased  by  the  general 
public  from  retail  stores;  their  major  use 
is  in  home  fabric  dyeing  because  these 
dye  products  are  specifically  formulated 
for  ease  of  application  and  affinity  for 
cotton  and  rayon  fibers.  Artists  use  the 
consumer  dyes  for  home  crafts,  teaching 
workshops,  textile  printing,  and  in  the 


production  of  craft  items  for  resale  on  a 
limited  basis.  Children  may  be  exposed 
to  benzidine  congener  dyes  during  arts 
and  crafts  applications  in  school 
projects. 

A  danger  to  consumers  arises  from  the 
possibility  that  benzidine  congener  dyes 
or  their  decomposition  products  may 
enter  the  human  system  by  skin 
absorption.  In  addition,  dry  dust 
powders  may  enter  the  human  system 
by  inhalation  and  ingestion.  It  is 
possible,  despite  precautions,  for  even 
an  experienced  artist  to  contact  dye 
solution  on  some  part  of  the  body  during 
dyeing  operations. 

Sources  estimate  that  about  30  million 
packages  of  consumer  dye  products  are 
sold  annually.  Using  65  cents  as  an 
average  unit  price,  it  is  estimated  that 
the  retail  market  for  home  dyes  falls 
between  $15  million  and  $18  million. 

The  three  major  home  dye 
manufacturers  have  indicated  that  since 
1978,  they  have  not  used  benzidine  dyes 
in  consumer  dye  products.  However, 
field  studies  conducted  by  the  CPSC 
have  demonstrated  that  general  retail 
outlets  still  sell  older  dye  packages, 
manufactured  at  a  time  when  industry 
used  benzidine  dyes. 

Although  benzidine  dyes  no  longer 
may  be  produced  for  sale  to  the  general 
public,  arts  and  crafts  people  are  able  to 
purchase  them  directly  from 
manufacturers  or  retail  dye  outlets. 

Often  these  dyes  are  industrial  dyes 
which  have  been  repackaged  for  arts 
and  crafts  use.  It  is  estimated  that  100  to 
500  pounds  of  benzidine  dyes  are  sold 
annually  to  between  1,000  and  4,000 
consumers  for  arts  and  crafts 
applications. 

Substitutes  used  for  benzidine  dyes  in 
consumer  dye  products  may  be  based  on 
o-tolidine  or  o-dianisidine.  About  nine 
different  o-tolidine  dyes  and  o- 
dianisidine  dyes  are  currently  used  in 
consumer  dye  products.  Of 
approximately  30  million  packages  sold 
annually,  estimates  place  the  range  of 
packaged  dye  products  containing  o- 
dianisidine  dyes  or  o-tolidine  dyes 
between  15  and  21  million, 
encompassing  as  much  as  60  to  70 
percent  of  the  home  dye  market. 

In  response  to  a  petition  jointly 
submitted  in  October  1978  by  the  Center 
for  Occupational  Hazards,  the  Artist- 
Craftsmen  of  New  York,  the  Foundation 
for  the  Community  Artists,  and  the 
Surface  Design  Association  the  CPSC  is 
considering  the  need  to  take  regulatory 
action  with  respect  to  benzidine 
congener  dyes  in  consumer  dye 
products. 
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Alternatives  Under  Consideration 

The  Commission  considered  the 
following  three  regulatory  alternatives 
in  response  to  a  petition  requesting  a 
ban  of  benzidine  dyes,  o-tolidine  dyes, 
and  o-dianisidine  dyes  in  consumer  dye 
products.  The  staff  recommended 
alternative  A  to  the  Commission. 

(A)  Commence  a  proceeding  to  ban 
benzidine  dyes,  o-tolidine  dyes,  and 
o-dianisidine  dyes  in  consumer  dye 
products.  This  action  would  eliminate 
the  risk  of  consumer  exposure  to 
benzidine  congener  dyes  in  consumer 
dye  products.  Considering  the  estimate 
that  o-tolidine  dyes  and  o-dianisidine 
dyes  may  be  represented  in  60  to  70 
percent  of  the  formulations  presently 
used  by  the  consumer  dye  industry,  the 
economic  impact  of  a  ban  on  these  dyes 
may  be  considerable. 

(B)  Commence  a  proceeding  to  ban 
benzidine  dyes  in  consumer  dye 
products  and  do  not  take  immediate 
action  on  o-tolidine  dyes  and  o- 
dianisidine  dyes. 

The  economic  impact  of  a  ban  on 
benzidine  dyes  on  the  consumer  dye 
industry  is  expected  to  be  minimal. 
Deferred  action  on  o-tolidine  dyes  and 
o-dianisidine  dyes  pending  further  study 
of  substitutes  and  reformulation  may 
cause  less  market  disruption. 

Although  the  consumer  dye  industry 
has  indicated  that  benzidine  dyes  are  no 
longer  being  used,  a  Commission  survey 
revealed  that  consumer  dye  products 
containing  benzidine  dyes  are  still 
available  at  retail  stores.  Therefore,  if 
this  alternative  is  chosen,  a  recall  of 
consumer  dye  products  containing 
benzidine  dyes  may  also  be  considered. 
CPSC  staff  plans  to  gather  information 
from  consumer  dye  manufacturers 
concerning  the  feasibility  of  a  recall. 

(C)  Deny  the  petition.  The 
Commission  may  decide  to  take  no 
action  with  respect  to  benzidine  dyes,  o- 
tolidine  dyes,  and  o-dianisidine  dyes  in 
consumer  dye  products.  This  alternative 
would  permit  continued  consumer 
exposure  to  benzidine  congener  dyes. 

To  date,  the  CPSC  staffs  primary 
concern  has  been  with  home  dye 
packages  containing  benzidine  dyes,  o- 
tolidine  dyes,  or  o-dianisidine  dyes  sold 
directly  to  consumers.  The  Commission 
staff  plans  to  investigate  the  commercial 
use  of  benzidine  congener  dyes  in 
textiles.  There  is  a  possibility  that  the 
staff  will  recommend  to  the  Commission 
further  action  in  the  future  with  respect 
to  those  products  that  have  been  dyed 
commercially  with  benzidine  congener 
dyes. 

On  November  12, 1980,  the 
Commission  voted  to  grant  the  petition 
in  part,  that  is,  to  ban  consumer  dye 


products  containing  benzidine  dyes,  o- 
tolidine  dyes,  and  o-dianisidine  dyes, 
and  instructed  the  staff  to  prepare  an 
appropriate  proposal  under  §  8  of  the 
Consumer  Product  Safety  Act.  The  staff 
was  directed  to  examine  the  economic 
effects  of  alternative  effective  dates  of 
any  proposed  ban  and  to  prepare  a 
recommendation  addressing  the 
feasibility  of  any  recall  action. 

Summary  of  Benefits  %. 

Sectors  Affected:  Consumers  of 
benzidine  congener  dyes,  including 
home  dyes;  craftspeople  and 
hobbyists. 

Benzidine  congener  dyes  are  used  in 
packaged  consumer  dye  products.  - 
Evidence  indicates  that  these  dyes  may 
be  potential  carcinogens.  Consumers 
may  be  exposed  to  these  dyes  by 
inhalation,  skin  absorption,  or  ingestion 
during  the  home  dyeing  process. 
Regulation  of  benzidine  congener  dyes 
in  consumer  dye  products  would  reduce 
consumer  exposure  to  potential 
carcinogens. 

Summary  of  Costs 

Sectors  Affected:  Craftspeople  and 
hobbyists  who  use  benzidine 
congener  dyes;  and  consumer  dye 
product  manufactmers. 

The  consideration  of  substitute  dyes 
to  replace  benzidine  congener  dyes  is  of 
great  concern  to  the  Commission  staff; 
substitution  of  noncarcinogenic  dyes  for 
those  that  present  chronic  health  effects 
is  essential.  Current  information 
indicates  that  substitutes  for  o-tolidine 
dyes  and  o-dianisidine  dyes  are 
generally  available  with  the  possible 
exception  of  a  few  colors. 

If  substitutes  for  these  few  colors 
cannot  be  readily  identified  or 
developed  for  consumer  dye  products,  a 
search  for  substitutes  not  based  on 
benzidine  or  its  congeners  could  involve 
virtually  hundreds  of  other  organic 
compounds  and,  because  the  entire  dye 
formulation  may  need  to  be  adjusted, 
there  could  be  substantial  costs  to 
industry.  Reformulations  have  not  yet 
been  developed  and  therefore  no  overall 
estimates  of  substitution  costs  are 
available.  However,  information 
currently  available  to  the  CPSC  staff 
suggests  that  the  cost  of  dye  ingredients 
may  not  be  the  predominant  cost 
element  that  determines  the  retail  price 
of  consumer  dyes.  If  substitution  were  to 
occur,  costs  for  labor,  packaging, 
distribution,  and  advertising,  which  may 
be  the  primary  price  determinants,  may 
not  vary  greatly  from  present  costs. 

If  a  recall  were  to  occur  of  products 
containing  benzidine  dyes,  the  lack  of 
ingredient  listing  on  dye  containers  may 


make  it  difHcult  for  retailers  to  identify 
which  dye  products  contain  benzidine 
dyes. 

Should  the  price  of  commercial  dyes 
increase,  an  indirect  cost  may  be  felt  by 
artists  and  craftspeople.  If 
manufacturers  pay  higher  prices  for  raw 
materials,  greater  overhead  costs  and 
possible  smaller  profft  margins  could 
result  for  artists. 

The  CPSC  staff  is  considering,  at  the 
present  time,  only  the  need  for  controls 
of  consumer  dye  products;  however,  if 
later  action  is  considered  against  the 
other  uses  of  benzidine  congener  dyes  in 
consumer  products,  the  Commission  will 
investigate  the  potential  economic 
impacts  on  those  products  that  have 
been  colored  with  benzidine  dyes,  o- 
tolidine  dyes,  and  o-dianisidine  dyes. 

Related  Regulations  and  Actions 

Internal:  At  the  present  time  the  CPSC 
is  supporting  research  on  the  breakdown 
of  benzidine  congener  dyes  in  the  body 
and  on  the  long  and  short  term  economic 
effects  of  various  regulatory  alternatives 
on  consumers  and  the  consumer  dye 
industry.  A  hazard  assessment  for 
textile  and  non-textile  uses  of  benzidine 
dyes,  o-tolidine  dyes,  and  o-dianisidine 
dyes  is  planned  for  FT  1982.  _ 

External:  The  Occupational  Safety 
and  Health  Administration  (OSHA) 
recently  released  a  Held  directive  on  the 
carcinogenicity  of  three  benzidine  dyes 
which  recommends  that  other  benzidine 
dyes  also  be  handled  as  carcinogens. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  published  the  “Special  Hazard 
Review  of  Benzidine  Based  Dyes,” 
which  recommends  that  these  dyes 
should  be  recognized  as  potential 
human  carcinogens  and  that  the 
benzidine  congener  dyes  be  handled 
with  extreme  care. 

OSHA  and  NIOSH  jointly  released  a 
Health  Hazard  Alert  for  benzidine  dyes, 
o-tolidine  dyes,  and  o-dianisidine  dyes 
which  concludes  that  benzidine  dyes  are 
carcinogenic,  and  states  that  o-tolidine 
dyes  and  o-dianisidine  dyes  may 
present  a  cancer  risk  to  workers  and 
should  be  handled  with  care. 

The  Environmental  Protection  Agency 
(EPA)  has  proposed  a  Toxic  Substances 
Control  Act  (TSCA)  section  8(a)  rule, 
and  is  developing  a  TSCA  section  8(d) 
rule  to  require  manufacturers  to  submit 
specific  information  and  health  and 
safety  studies  for  a  variety  of  chemicals, 
including  benzidine  dyes. 

Active  Government  Collaboration 

The  CPSC  is  working  closely  with  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  Benzidine  Congener  Dyes 
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Workgroup  in  determining  the  most 
effective  statutes  for  possible  controls 
on  the  use  of  benzidine  dyes  and 
benzidine  congener  dyes,  and  is 
investigating  regulatory  options. 

The  National  Cancer  Institute  (NCI), 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH),  the 
Stanford  Research  Institute,  Consumer 
Product  Safety  Commission  (CPSCJ, 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  the 
Environmental  Protection  Agency  (EPA), 
plan  to  meet  periodically  with  the  Dyes 
Environmental  and  Toxicology 
Organization  (DETO)  to  perform  a 
systematic  study  of  dyes  and  to 
recommend  dyes  to  the  National 
Toxicology  Program  (NTP)  for 
carcinogenicity  testing. 

Timetable 

The  Commissioners  granted  a  petition 
and  directed  the  staff  to  prepare  a 
proposed  ban.  The  proposed  ban 
will  be  completed  in  fall  1981. 

NPRM— Fall  1981. 

Public  Hearing — Fall  1981. 

Public  Comment  Period — Fall  1981. 

Commission  Decision/Order — Fall 
1981. 

Regulatory  Flexibility  Analysis — Fall 
1981. 

Regulatory  Impact  Analysis — ^The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  in 
its  rulemaking  proceedings. 

Available  Documents 

“CPSC  Staff  Briefing  Packages”  dated 
February  26, 1979  and  September  24, 
1980  are  available  from  the  Office  of  the 
Secretary,  1111 18th  St.,  N.W.,  U.S. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

Agency  Contact 

Rory  Sean  Fausett,  Program  Manager 

Health  Sciences 

U.S.  Consumer  Product  Safety 
Commission 

Washington,  DC  20207 

(301)  492-6984 


CPSC 

Consumer  Products  Containing 
Asbestos 

Legal  Authority 

Consumer  Product  Safety  Act,  15 
U.S.C.  §  2051  et  seq.;  Federal  Hazardous 
Substance  Act,  15  U.S.C.  §  1261  et  seq. 


Reason  for  Including  This  Entry 

Asbestos  is  a  known  human 
carcinogen  used  in  a  variety  of  products. 
The  Consumer  Product  Safety 
Commission  (CPSC)  believes  this  to  be 
an  issue  of  great  interest  to  the  public 
because  of  serious  potential  health 
hazards  that  may  be  involved  when 
consumers  are  exposed  to  inhalable 
asbestos  fibers. 

Statement  of  Problem 

The  Consumer  Product  Safety 
Commission  (CPSC)  is  concerned  that 
the  presence  of  asbestos  in  consumer 
products  under  certain  conditions  may 
present  a  risk  of  cancer  and  respiratory 
disease  to  consumers.  CPSC  could  act  to 
protect  the  public  from  exposure  to 
asbestos  fibers  in  consumer  products  by 
issuing  a  standard  or  ban  concerning 
asbestos-containing  products,  requiring 
labeling  of  consumer  products 
containing  asbestos,  encouraging  some 
form  of  voluntary  action  by  industry,  or 
taking  other  action. 

The  CPSC  staff  has  completed  a 
review  of  the  health  effects  of  asbestos 
which  causes  the  staff  to  believe  that, 
under  certain  conditions,  the  presence  of 
asbestos  in  consumer  products  may 
present  a  risk  of  cancer  and  respiratory 
disease.  The  health  hazard  occurs  when 
asbestos  fibers  are  released  into  the  air 
and  people  inhale  them.  Inhaled 
asbestos  fibers  may  become  embedded 
in  lung  tissue  and  once  embedded  they 
may  remain  there  indefinitely.  Asbestos 
fibers  that  are  released  from  consumer 
products  can  remain  in  household  air  for 
long  periods  of  time  and  may  subject 
household  members  to  a  continuous  risk 
of  fiber  inhalation. 

Consumer  products  are  one  source  of 
exposure  to  asbestos  fibers;  there  are 
also  a  number  of  environmental  sources. 
Therefore,  consumer  products  must  be 
viewed  as  part  of  a  cumulative  burden 
of  asbestos  exposure. 

Asbestos  released  from  consumer 
products  poses  several  problems  in  the 
household.  First,  young  children  and 
infants  are  exposed.  Second,  asbestos 
fibers  that  consumer  products  release 
into  the  living  space  can  remain  there 
over  long  periods  of  time  and  may  be 
subject  to  repeated  cycles  of  settling  and 
resuspension.  The  presence  of  asbestos 
fibers  can  thus  pose  an  ongoing 
inhalation  risk  in  the  household.  Third, 
unlike  the  workplace,  where  engineering 
control  systems  and  protective  clothing 
are  available  to  minimize  worker’s 
exposure  to  asbestos,  the  home  provides 
household  members  with  little  or  no 
protection  from  exposure  to  asbestos 
fibers  released  from  consumer  products. 


In  a  Calender  of  Federal  Regulations 
entry  published  November  24, 1980  (45 
FR  77883)  the  Commission  stated  its 
concern  about  consumer  exposure  to 
asbestos  fibers.  This  Calendar  statement 
on  asbestos  described  an  ANPRM  we 
issued  m  October  1979  (44  FR  60057). 

The  purpose  of  the  ANPRM  was  to 
inform  the  public  of  the  Commission’s 
concern  and  to  announce  the  initiation 
of  a  Commission  investigation  of 
asbestos  in  consumer  products.  The 
Commission  is  considering  comments 
and  information  received  in  response  to 
the  ANPRM  in  determining  regulatory 
options  we  might  pursue. 

One  example  of  CPSC  action  on 
products  containing  asbestos  is 
hairdryers.  As  a  result  of  information 
indicating  that  certain  hairdryers 
released  asbestos  fibers  during  use, 

CPSC  asked  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Department  of  Health, 
Education,  and  Welfare  (now  the 
Departments  of  Education  and  Health 
and  Human  Services)  to  conduct  tests. 
The  results  showed  that  some  hairdryers 
released  asbestos  fibers  into  the  air 
stream  and  directly  on  the  user’s  head 
during  ordinary  use;  thus,  any  fibers  the 
hairdryers  emitted  could  potentially  be 
inhaled. 

As  a  result  of  negotiation  between  the 
Commission’s  staff  and  firms  which 
share  approximately  50  percent  of  the 
consumer  hairdryer  market,  the  firms 
agreed  to  cease  production  and 
distribution  of  hairdryers  containing 
asbestos  and  to  offer  consumers  some 
form  of  repair,  replacement,  or  refund 
for  hairdryers  they  currently  own. 

We  do  not  know  exactly  how  many 
asbestos-containing  products  are 
available  to  the  consumer.  CPSC  has 
initiated  a  program  to  test  various 
products  f '>r  asbestos  fiber  release  and 
issued  a  G^neial  Order  (December  22, 
1980,  45  FR  8438'i)  to  manufacturers 
(including  importers)  of  certain 
categories  of  consumer  products  to 
submit  information  on  the  use  of 
asbestos  in  their  products.  CPSC  staff 
will  examine  the  information  received  in 
response  to  the  order  to  help  identify 
specific  products  containing  asbestos,  to 
determine  how  the  asbestos  is  used  in 
the  products,  and  to  analyze  the  use  of 
possible  substitute  materials  in  a  variety 
of  applications.  The  CPSC  staff  review 
of  this  information  will  also  aid  in 
evaluating  the  impact  of  possible 
regulation  on  the  cost,  availability,  and 
utility  of  the  products. 

The  staff  is  concentrating  its 
evaluation  on  certain  types  of  products. 
We  will  focus  initial  action  on  products 
which  show  definite  fiber  release.  We 
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may  make  subsequent  efforts  to 
investigate  other  products  which  contain 
asbestos. 

Alternatives  Under  Consideration 

On  the  basis  of  health  research  and 
economic  studies,  the  Commission  may 
consider  remedial  options  which  would 
reduce  risks  to  consumers  from 
asbestos-containing  consumer  products 
from  which  asbestos  fibers  may  be 
released. 

In  making  its  determination  of 
whether  or  not  to  take  action,  the  CPSC 
will  consider  detailed  risk  and  economic 
findings.  The  CPSC  will  also  take  into 
account  the  function  performed  by  the 
asbestos  in  the  product,  the  cost  to 
industry  and  consumers  of  the 
regulations  and  the  availability  of 
substitutes  for  the  asbestos  and  the 
safety  of  such  substitutes. 

In  cases  in  which  we  do  not  know  the 
asbestos  content  and  whether  there  is 
any  fiber  release,  the  staff  will  continue 
to  test  products  for  any  asbestos  Hber 
emission. 

Summary  of  Benefits 
Sectors  Affected:  The  general  public. 
The  primary  benefit  of  asbestos 
regulations  is  to  reduce  consumer 
exposure  to  a  known  human  carcinogen. 

Asbestos  fiber  inhalation  has  been 
linked  with  lung  cancer,  asbestosis  and 
mesothelioma  (cancer  of  the  pleura — the 
membranes  surrounding  the  lung).  These 
diseases  can  inflict  pain  and  are  often 
fatal.  They  may  cause  large  financial 
burdens  due  to  medical  expenses  that 
result.  The  CPSC  believes  that  by 
reducing  the  release  of  asbestos  from 
consumer  products  it  will  help  alleviate 
some  of  these  unfortunate 
consequences. 

Summary  of  Costs 

Sectors  Affected:  Asbestos  mining 
industry;  and  all  manufacturers, 
wholesale  and  retail  traders,  and 
users  of  products  containing  asbestos. 
The  CPSC  estimates  that  some 
economic  impact  may  occur  on  industry 
in  those  cases  where  a  mandatory 
regulation  concerning  asbestos- 
containing  products  occurs.  Currently, 
studies  are  being  made  to  determine 
potential  costs  to  industry  in  developing 
substitutes  for  asbestos  in  consumer 
products. 

Related  Regulations  and  Actions 

Internal:  In  1979,  the  Consumer 
Product  Safety  Commission  issued  an 
ANPRM.  The  purpose  of  the  ANPRM 
was  to  inform  the  public  of  the 
Commission’s  concern  and  to  announce 
the  initiation  of  a  Commission 
investigation  of  asbestos  in  consumer 


products.  In  April  1980,  the  Commission 
granted  a  petition  to  ban  asbestos  paper 
and  in  July  of  1980,  the  Commission 
cosponsored  with  EPA  a  workshop  on 
asbestos  substitutes.  The  Commission 
issued  a  general  order  (45  FR  84384)  in 
December  1980  seeking  information  on 
asbestos  in  certain  products.  The 
Commission  has  initiated  a  testing 
program  for  the  purpose  of  testing 
certain  products  for  asbestos  fibers 
released  under  typical  use  conditions. 

External:  The  Environmental 
Protection  Agency  (EPA)  issued  on 
January  26, 1981  (46  FR  8200)  a  proposal 
for  comment  on  a  life-cycle  reporting 
and  recordkeeping  requirement  on 
asbestos.  In  September  1980,  EPA 
published  a  corrective  action  program 
for  school  buildings  containing  asbestos. 

The  Occupational  Safety  and  Health 
Administration  (OSHA),  during  spring 
1980,  published  for  comments  a  proposal 
for  reducing  occupational  exposure  to 
asbestos  from  2  fibers  per  cubic 
centimeter  to  100,000  fibers  per  cubic 
meter. 

Active  Government  Collaboration 

We  have  worked  closely  with  the 
Environmental  Protection  Agency  to 
ensure  that  our  efforts  to  investigate  and 
possibly  regulate  the  use  of  asbestos 
will  be  coordinated,  compatible,  and 
nonduplicative.  EPA  simultaneously 
published  an  ANPRM  in  October  1979 
which  describes  that  Agency’s 
systematic  effort  to  gather  information 
on  groups  of  asbestos  products,  and  to 
evaluate  risk  from  these  products  based 
on  the  “life-cycle”  concept.  In  the  life- 
cycle  analysis,  the  Agency  examines 
cumulative  risk  from  human  exposure  to 
asbestos  from  primary  processing 
through  end  use  and  disposal.  The 
CPSC’s  ANPRM  describes  an  approach 
to  the  investigation  of  possible  health 
risks  that  may  be  associated  with  the 
use  of  asbestos  in  a  number  of  consumer 
products. 

Through  close  cooperation  in  our 
regulatory  endeavors,  EPA  and  CPSC 
hope  to  achieve  the  following  three 
objectives.  The  first  is  to  reduce 
significantly,  through  complementary 
actions,  unreasonable  human  health  risk 
from  exposure  to  asbestos.  The  second 
is  to  reduce  potential  reporting  burdens 
on  industry  by  coordinating  information¬ 
gathering  activities.  Third,  to  avoid 
inconsistent  or  needlessly  burdensome 
regulations,  we  will  develop  regulatory 
actions  that  may  result  from  these 
investigations  in  close  consultation  with 
each  other. 

CPSC  published,  jointly  with  EPA,  an 
ANPRM  on  consumer  products 
containing  asbestos  in  the  Federal 
Register  of  October  17, 1979  (44  FR 


60057).  Comments  on  that  ANPRM  have 
been  received  and  reviewed. 

Timetable 

Regulatory  Impact  Anaylsis — ^The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  on 
its  own  rulemaking  proceedings. 
Development  of  Future  Regulatory 
Actions — ^To  be  determined. 

Available  Documents 

CPSC — Consumer  Products 
Containing  Asbestos;  Advance  Notice  of 
Proposed  Rulemaking — 44  FR  60057, 
October  17, 1979. 

Briefing  Package  of  Comments  on 
Advance  Notice  of  Proposed 
Rulemaking,  September  1980,  and 
briefing  package  on  Petition  to  Ban 
Asbestos  Paper,  April  1980. 

Asbestos:  General  Order  for 
Submission  of  Information,  December 
22, 1980  (45  FR  84384). 

Proceedings  of  the  Workshop  on 
Asbestos  Substitutes,  February  1981. 

16  CFR  Parts  1304  and  1305:  Ban  on 
asbestos-containing  patching 
compounds  and  emberizing  materials, 
January  1977. 

Copies  are  available  from  the  Office 
of  the  Secretary,  1111 18th  St.,  N.W„ 

U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

Agency  Contact 

Rory  Sean  Fausett,  Program  Manager 
Health  Sciences 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  D.C.  20207 
(301)  492-6984 


CPSC 

Omnidirectional  Citizens  Band  Base 
Station  Antenna  Standard  (16  CFR  Part 
1402) 

Legal  Authority 

Consumer  Product  Safety  Act  §  §  7 
and  14, 15  U.S.C.  §§  2056  and  2063. 

Reason  for  Including  This  Entry 

This  standard  may  impose  a  major 
increase  in  costs  or  prices  for  antenna 
manufacturers,  distributors,  retailers, 
and  purchasers. 

Statement  of  Problem 

One  hundred  thousand 
omnidirectional  Citizens  Band  (CB)  base 
station  antennas  are  sold  annually  in 
the  United  States.  The  Consumer 
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Product  Safety  Commission  (CPSC) 
estimates  that  220  persons  in  1977, 105 
persons  in  1978, 105  in  1979,  and  95  in 
1980  were  electrocuted  in  incidents 
involving  communications  antennas. 

The  vast  majority  of  these  deaths 
occurred  when  people  were  putting  up 
or  taking  down  the  antennas  which  in 
the  process  contacted  electric  power 
lines.  Typically,  these  incidents  occur 
when  the  antenna  contacts  the  power 
line  while  people  are  transporting  it  to 
the  erection  site  or  when  it  falls  into  a 
power  line  because  it  gets  out  of  the 
control  of  the  people  who  are  putting  it 
up  or  taking  it  down.  The  Commission 
estimates  that  over  55  percent  of  the 
antennas  involved  in  these  accidents  are 
omnidirectional  Citizens  Band  (CB)  base 
station  (other  than  mobile]  antennas. 

On  June  29, 1978,  the  Commission 
issued  a  rule  under  §  27(e)  of  the 
Consumer  Product  Safety  Act  which 
requires  manufacturers  and  importers  of 
(1)  outdoor  Citizens  Band  (CB)  base 
station  antennas,  (2)  outdoor  television 
antennas,  and  (3)  antenna  supporting 
structures  to  provide  purchasers  with  (a) 
instructions  on  how  to  avoid  the  hazard 
of  contacting  electric  power  lines  with 
the  antenna  or  supporting  structure 
while  putting  it  up  or  taking  it  down,  (b) 
labels  on  the  antennas  and  supporting 
structures  warning  of  this  hazard  and 
referring  the  reader  to  the  instructions, 
and  (c)  statements  on  the  packaging  or 
parts  container,  and  at  the  beginning  of 
the  instructions,  warning  of  this  hazard 
and  referring  the  reader  to  the 
instructions.  We  intend  this  rule  to  help 
prevent  injuries  and  death  from  electric 
power  lines  when  people  put  up  or  take 
down  antennas  or  antenna-supporting 
structures.  The  Commission  reasoned 
that  if  consumers  know  of  the  danger 
and  how  to  avoid  it,  they  will  be  better 
able  to  take  the  necessary  steps  to 
protect  themselves. 

While  the  Commission  believes  that 
the  present  information  and  labeling 
rule  will  reduce  the  deaths  that  occur 
because  of  the  contact  of  television  and 
CB  base  station  antennas  with  electric 
power  lines,  the  Commission  also 
believes  that  a  standard  which  would 
help  ensure  that  the  antenna  would  not 
transmit  a  harmful  amount  of  electricity 
to  the  installer  if  the  antenna  did  contact 
a  power  line  may  address  the  risk  of 
electrocution  more  effectively,  and 
thereby  cause  a  greater  reduction  in 
deaths. 

In  1979,  the  Commission  contracted  to 
evaluate  the  impact  of  its  §  27(e) 
information  and  labeling  rule,  which 
became  effective  September  26, 1978. 

The  contractor  surveyed  consumers  who 
had  purchased  CB  base  station  antennas 


and  outdoor  TV  antenna  components 
before  and  after  the  effective  date  of  the 
labeling  rule. 

The  hypothesis  that  many  consumers 
do  not  recognize  nor  accurately  gauge 
the  poteritial  for  electrical  shock  death 
or  injury  associated  with  antenna 
installation  and  removal  is  firmly 
supported  by  the  findings  of  this  study. 
Only  one  respondent  in  ten  knew  that 
power  lines  often  are  not  insulated,  and 
a  substantial  minority  failed  to 
recognize  the  strong  likelihood  of  death 
or  severe  injury  should  direct  contact  be 
made  with  power  lines.  These  findings 
support  the  rationale  for  requiring 
manufacturers  to  include  hazard 
avoidance  instructions  and  warning 
labels  with  new  communications 
antenna  equipment,  and  also  indicate 
that  warning  labels  and  instructions  are 
less  effective  than  safety  standard 
requirements. 

The  Commission  is  presently 
developing  a  standard  directed  only  at 
non-directional  CB  antennas  because 
they  account  for  the  largest  number  of 
reported  injuries.  Moreover,  they  can  be 
insulated  more  readily  than  TV  and 
directional  CB  antennas  because  they 
have  fewer  joints  and  element  parts. 

Alternatives  Under  Consideration 

One  possible  alternative  to  pursuing  a 
mandatory  standard  was  a  voluntary 
approach  through  the  electronics 
Industries  Association  (EIA).  The  EIA 
had  formed  an  ad  hoc  committee  to 
develop  a  voluntary  standard  for  CB 
omnidirectional  base  station  antenrtas. 
However,  the  EIA  effort  was  dropped  on 
October  6, 1980.  This  action  was  taken 
after  the  committee  reached  the 
determination  that  the  conclusions 
contained  in  a  contractor’s  final  report 
to  the  Commission  on  research  in 
support  of  the  standard  development 
formed  a  “de  facto”  standard. 

Under  the  Consumer  Product  Safety 
Act,  CPSC  may  develop  a  proposed 
consumer  product  safety  standard  in  the 
following  ways;  (1)  we  may  invite 
people  or  organizations  outside  the 
Commission  to  develop  a  recommended 
standard  (those  who  submit  such  offers 
are  referred  to  as  “offerors"  and  the 
development  of  recommended  standards 
in  this  manner  is  called  the  “offeror 
process”);  (2)  the  Commission  may 
invite  people  or  organizations  outside 
the  Commission  to  submit  to  the 
Commission  an  existing  standard  which 
it  could  propose  as  a  consumer  product 
safety  standard;  (3)  the  Commission 
may  publish  an  existing  standard  as  a 
proposed  consumer  product  safety 
standard;  or  (4)  the  Commission  may 
develop  the  standard  itself. 


The  standard  under  development  is  a 
performance  standard,  and  is  expected 
to  apply  to  importers,  as  well  as  U.S. 
manufacturers. 

In  the  case  of  the  electrocution  hazard 
associated  with  CB  base  station 
antennas,  the  Commission  is  not  aware 
that  any  Federal  department  or  agency 
or  other  qualified  agency,  organization, 
or  institution  has  issued,  adopted,  or 
proposed  any  standard  that  would 
adequately  reduce  the  risk  and  that  the 
Commission  could  publish  as  a 
proposed  standard.  The  Commission  has 
determined  that  it  would  be  more 
expeditious  to  develop  this  standard 
itself  than  for  interested  parties  outside 
the  Commission  to  develop  the 
standard.  The  Commission  started  the 
proceeding  by  publishing  an  ANPRM  in 
the  Federal  Register  on  September  14, 
1979  (45  FR  53676). 

The  Commission  believes  the 
development  of  this  standard  is  the  best 
alternative  to  address  hazards 
associated  with  CB  antennas  because 
industry  has  not  developed  a  voluntary 
standard  for  these  antennas.  Moreover, 
surveys  have  shown  that  warning  labels 
and  instructions  are  less  effective  than 
safety  standard  requirements. 

Summary  of  Benefits 

Sectors  Affected:  Users,  installers, 
manufacturers,  and  importers  of  CB 
base  station  omnidirectional 
antennas. 

The  benefits  from  this  proceeding  are 
related  to  the  injury  and  death 
information  we  cited  in  “Statement  of 
Problem.”  The  staff  estimates  that  the 
standard  could  prevent  many  of  the 
deaths  associated  with  outdoor 
communications  antennas  (all  outdoor 
antennas)  by  addressing 
omnidirectional  (reception  and 
transmission  essentially  uniform  in  all 
directions)  CB  antennas  only.  These 
antennas  are  involved  in  about  one-half 
or  50  deaths  each  year. 

We  estimate  that  in  the  first  year  of 
the  standard,  deaths  associated  with  CB 
antennas  would  be  reduced  by  20 
percent,  since  the  standard  would  only 
affect  new  antennas.  In  subsequent 
years,  a  greater  percentage  of  deaths 
would  be  prevented  because  more 
insulated  antennas  would  be  in  use  and 
would  have  replaced  old  antennas  that 
are  involved  in  accidents  when  they  are 
taken  down  or  moved. 

In  addition  to  the  reduction  in  deaths 
associated  with  the  standard,  we 
anticipate  that  the  present  §  27(e)  rule 
will  reduce  other  deaths:  (a)  some 
deaths  that  would  otherwise  be 
associated  with  antennas  manufactured 
between  October  1978,  the  effective  date 
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of  the  §  27(e)  rule,  and  the  date  when 
the  new  standard  will  take  effect;  (b) 
some  deaths  otherwise  associated  with 
antennas  or  voltages  that  the  standard 
will  not  cover,  and  (c)  some  deaths 
where  contact  would  be  between  the 
power  line  and  the  mast  or  other  support 
structures,  rather  than  the  antenna  itself. 

We  estimate  that  the  standard  would 
prevent  up  to  ten  deaths  in  the  first  year 
of  compliance.  If  ten  deaths  were 
averted,  and  the  cost  of  the  standard  to 
consumers  each  year  were  about  $1 
million  (in  1981  dollars),  then  the 
standard  could  cost  about  $100,000  per 
life  saved.  The  cost  per  life  saved  would 
be  greater  if  fewer  deaths  were  averted 
in  the  first  year.  In  any  case,  consumers 
would  incur  a  higher  product  price  from 
the  cost  of  the  standard  passed  on  to 
them. 

The  draft  standard  could  also  prevent 
ten  or  more  injuries  in  the  first  year  of 
compliance.  Using  a  conservative  range 
of  average  costs  from  the  Commission’s 
Injury  Cost  Model  (excluding  cost 
components  for  pain  and  suffering  and 
long-term  disability),  the  estimated 
injury-reduction  savings  attributable  to 
the  standard  in  the  first  year  of 
compliance  may  be  about  $26,000  to 
$46,000  (in  1981  dollars).  Using  a  range 
of  average  costs  which  includes  the  less 
readily  quantifiable  components  for  pain 
and  suffering  and  long-term  disability, 
first-year  injury-reduction  benefits  could 
be  about  $360,000  to  $2,100,000  (in  1981 
dollars). 

Certain  provisions  of  the  standard 
may  also  benefit  consumers  in  the  form 
of  increased  useful  life  of  the  product. 

Manufacturers  and  importers  of  these 
antennas  may  also  benefit  from  a 
decrease  in  product  liability  suits  to  the 
extent  the  standard  reduces  accidents. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing, 
importers,  wholesale  and  retail  trade, 
and  purchasers  of  CB  base  station 
omnidirectional  antennas. 

The  price  of  a  typical  CB  antenna, 
which  retails  for  about  $50.00,  may  rise 
to  about  $60.00;  the  price  of  some 
antennas  may  rise  by  nearly  50  percent 
as  a  result  of  the  standard.  The 
Commission  staff  estimates  that  the 
standard  may  cost  consumers  $1  million 
dollars  a  year  (in  1981  dollars). 

We  anticipate  that  manufacturers  may 
meet  the  standard  by  coating  or 
covering  the  antenna  with  a 
nonconductive  material,  by  constructing 
antennas  of  a  nonconductive  material 
with  an  embedded  conductor,  or  by 
electrically  separating  the  antenna  from 
the  antenna  mast  or  antenna  support 
structure  by  a  nonconductive  material. 


Current  retail  prices  for 
omidirectional  CB  antennas  range  from 
$20.00  to  over  $150.00.  The  price  of  some 
antennas  may  not  increase  at  all 
because  of  the  standard.  Some 
manufacturers  have  claimed  that 
depending  on  provisions  of  the 
standard,  price  increases  for  some 
antennas  may  range  up  to  50  percent  or 
morov  The  standard  may  lead  to  an 
annual  cost  to  the  industry  of  up  to 
$300,000.  Certain  producers,  particularly 
the  smaller  companies  in  the  industry, 
may  leave  the  omnidirectional  CB 
antenna  market  if  they  cannot  develop 
the  capability  to  produce  complying 
antennas  at  a  reasonable  cost. 

Related  Regulations  and  Actions 

Internal:  “CB  Base  Station  Antennas, 
TV  Antennas  and  Supporting  Structures: 
Warning  and  Instructions 
Requirements,”  16  CFR  Part  1402  (43  FR 
28392). 

External:  Electronics  Industry 
Association  (EIA)  development  of  a 
Voluntary  Standard  for  CB  Antennas. 

Active  Government  Collaboration 

We  encourage  Federal  agencies  and 
State  governments  to  participate  in 
developing  the  standard  by  submitting 
comments. 

Timetable 

NPRM— July  30, 1981. 

Public  Comment  Period — August  and 
September  1981. 

Final  Rule — January  31, 1982. 

Regulatory  Impact  Analysis — ^The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  in 
its  rulemaking  proceedings. 

Available  Documents 

Comments  from  public  meeting  held 
November  17, 1980,  in  Washington,  DC. 

“CSPC  Staff  Briefing  Packages,”  dated 
January  23, 1979  and  August  1, 1979. 

ANPRM — “Omnidirectional  Citizens 
Band  Base  Station  Antennas — 
Proceeding  to  Develop  a  Consumer 
Product  Safety  Standard  by  the 
Commission,”  44  FR  53676,  September 
14, 1979. 

“Accident  Factors  Relevant  to  the 
Development  of  a  Safety  Standard  for 
Omnidirectional  Citizens  Band  Base 
Station  Antennas,”  June  1980. 

“Research  and  Technical  Service  for 
Safety  Standard  Development  for  CB 
Based  Station  Antennas  Final  Report,” 
June  1980. 


Transcripts  of  four  public  meetings 
from  November  1, 1979  to  November  17, 
1980. 

Six  progress  reports  from  August  4, 
1979  to  January  19, 1981. 

Eight  evaluation  reports  on  standard 
development  from  September  25, 1980  to 
January  26, 1981. 

“CB  Antennas:  Initial  Regulatory 
Flexibility  Analysis,”  March  25, 1981. 

These  documents  are  available  from 
the  Office  of  the  Secretary,  U.S. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

Agency  Contact 

Carl  Blechschmidt,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  DC  20207 
(301)  492-6557 


CPSC 

Safety  Requirements  for  Chain  Saws 
Legal  Authority 

Consumer  Product  Safety  Act,  15 
U.S.C.  §  2051  et  seq. 

Reason  for  Including  This  Entry 

The  Commission  estimates  that  there 
were  over  100,000  chain  saw  injuries 
requiring  medical  attention  in  1979,  an 
increase  from  an  estimated  77,000 
injuries  in  1976.  This  rulemaking 
proceeding  aims  to  reduce  many  of  the 
23,000  injuries  that  are  specifically 
related  to  kickback  problems,  and  is  of 
public  interest  to  those  concerned  about 
consumer  safety  and  well  being. 

Statement  of  Problem 

In  recent  years,  the  increased  use  of 
wood-burning  stoves  and  fireplaces  in 
this  country  has  brought  about  the 
increased  use  of  chain  saws  by 
consumers.  It  is  estimated  that  industry 
shipped  3.8  million  professional  and 
home  use  chain  saws  for  sale  in  1979, 
compared  to  2.3  million  in  1976. 
Unfortunately,  the  increase  in  the  use  of 
chain  saws  has  been  accompanied  by 
an  increase  in  injuries  associated  with 
them.  The  Commission  estimates  that 
there  were  over  100,000  chain  saw 
injuries  requiring  medical  attention  in 
1979,  which  is  up  from  an  estimated 
77,000  injuries  in  1976.  It  further 
estimates  that  about  23  percent  of  the 
injuries  associated  with  chain  saws 
resulted  from  a  phenomenon  known  as 
“kickback.”  The  other  injuries  result 
from  loss  of  control  of  the  saw  or  from 
loss  of  balance  of  the  operator.  They 
also  result  from  the  saw  bouncing,  from 
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following  through  after  the  cut,  or  from 
falling  material. 

Kickback  is  the  sudden  and 
potentially  violent  rearward  and/or 
upward  movement  of  the  chain  saw  that 
can  be  caused  by  sudden  interference 
with  the  movement  of  the  chain.  This 
interference  can  be  caused  by  the  chain 
binding  in  the  cut,  or  by  the  chain  hitting 
an  unusually  hard  portion  or  obstruction 
in  the  wood  being  cut,  or  by  the  chain 
striking  the  wood  or  another  object  on 
the  top  quadrant  of  the  tip  of  the  bar. 

This  interference  with  the  movement  of 
the  chain  transfers  the  energy  that  is 
driving  the  chain  into  a  movement  of  the 
entire  saw,  causing  the  bar  tip  to  move 
back  and/or  up  so  fast  that  the  operator 
may  be  struck  by  the  moving  chain, 
frequently  in  the  face,  neck,  or  throat 
area. 

Manufacturers  have  developed  a 
number  of  devices  in  attempts  to  reduce 
the  risk  of  kickback  occurring  or  to 
reduce  the  likelihood  of  injury  if  it 
occurs.  One  way  to  help  prevent 
kickback  is  to  provide  a  guard  to  cover 
the  chain  at  the  upper  quadrant  of  the 
tip  of  the  blade,  thereby  preventing 
contact  with  the  chain  in  the  chain  area. 
Another  way  is  to  provide  a  chain  brake 
intended  to  stop  the  chain  before 
contact  with  the  operator  can  occur.  The 
chain  brake  is  generally  operated  by 
contact  of  the  operator’s  hand  with  a 
hand  guard  aS  the  saw  moves  back, 
although  some  types  of  chain  brakes  are 
automatic  and  do  not  depend  upon  the 
user's  hand.  These  automatic  brakes  are 
actuated  by  an  inertial  sensing  device.  A 
hand  guard  alone  can  also  provide 
significant  protection  against  kickback 
and  other  injuries.  Manufacturers  have 
also  designed  “low-kick”  guide  bars  and 
chains  which  are  intended  to  reduce  the 
energy  generated  when  the  chain  at  the 
bar  tip  contacts  an  object. 

By  a  letter  dated  March  21, 1977,  John 
Purtle,  Esq.,  of  Batesville,  Arkansas, 
petitioned  the  Commission  (Petition  CP 
77-10)  to  begin  proceedings  under  §  7  of 
the  Consumer  Product  Safety  Act 
(CPSA)  to  develop  a  mandatory 
consumer  product  safety  standard  to 
minimize  and  prevent  chain  saw 
kickback,  Mr  Purtle  suggested  that  every 
chain  saw  incorporate  a  safety  device 
such  as  “.  .  .  a  chain  saw  brake,  a  nose- 
tip  guard,  a  kill  switch  or  other  safety 
device.” 

Alternatives  Under  Consideration 

While  the  Commission’s  staff  was 
evaluating  this  petition  in  1977,  the 
Chain  Saw  Manufacturers  Association 
(CSMA)  met  with  the  staff.  CSMA 
recommended  that  the  petition  be 
denied  on  the  grounds  that  a  mandatory 
standard  was  not  needed  because  the 


industry  was  taking  significant 
voluntary  steps  to  address  the  chain 
saw  kickback  hazard.  CSMA  estimated 
that  50  to  60  percent  of  the  saws  being 
sold  at  that  time  already  contained 
some  type  of  kickback  protection.  The 
industry  expected  the  American 
National  Standards  Institute  (ANSI)  to 
approve  an  interim  design  standard  by 
February  1978.  The  interim  voluntary 
design  standard  (ANSI  B  175.1, 
published  in  April  1980)  would  require 
gasoline  chain  saws  to  incorporate  such 
protection  as  a  nose-tip  guard,  a  chain 
brake,  a  low  kick  chain,  or  a  low  kick 
guide  bar.  The  technology  to  define 
kickback  in  terms  of  a  performance 
standard  did  not  exist,  but  CSMA 
estimated  at  that  meeting  that  a  test 
method  could  be  developed  and 
performance  requirements  drafted  in 
approximately  years. 

In  December  1977,  CSMA  proposed  a 
joint  18-month  effort  with  the 
Commission  to  develop  a  voluntary 
performance  standard.  The  Commission 
directed  the  staff  to  study  the  proposal 
to  determine  whether  it  provided  an 
acceptable  approach.  In  March  1978,  the 
staff  recommended  the  voluntary  effort 
as  the  most  expeditious  and  cost 
effective  strategy  for  reducing  chain  saw 
kickback  injuries. 

Subsequently,  the  Commission  denied 
the  petition  to  establish  a  mandatory 
standard  (43  FR  26103,  June  16, 1978) 
and  in  June  1978,  formally  agreed  to 
participate  with  CSMA  in  a  joint  effort 
to  develop  a  voluntary  performance 
standard  to  reduce  chain  saw  kickback 
injuries.  The  joint  process  involved  the 
active  participation  of  consumer, 
industry,  and  government 
representative's  in  the  development  of 
testing  equipment  and  procedures,  study 
of  operator  interaction  with  the  saw, 
and  analysis  of  injury  data.  The 
agreement  specified  that  work  on  the 
standard  was  to  be  completed  by 
December  31, 1979. 

On  December  21, 1979,  CSMA 
submitted  to  the  Commission  draft 
performance  requirements  for  chain 
saws  and  backup  documentation.  CSMA 
considered  the  draft  to  be  both  “a  final 
standard  and  rationale”  containing 
sufficient  information  for  CPSC  to  write 
a  supportable  performance  standard 
proposal,  although  additional  work  on 
correlation  between  the  standard  and 
rationale  was  needed. 

The  draft  standard  submitted  by 
CSMA  calls  for  manufacturers  to  use  a 
specified  test  apparatus  to  measure  the 
maximum  energy  generated  at  the  tip  of 
the  chain  bar  at  the  initial  moment  of 
kickback.  A  computer  model  then 
translates  the  maximum  energy 
measurement  into  the  angle  that  the  saw 


would  rotate  toward  an  operator.  In 
making  this  translation,  the  model  uses 

(1)  the  energy  measurement,  (2) 
information  describing  key 
characteristics  of  the  saw  being  tested, 

(3)  an  equation  for  converting  the 
measured  energy  into  horizontal, 
vertical,  and  rotational  energy,  and  (4) 
formulas  intended  to  describe  the 
influence  of  the  operator’s  hands  on  the 
handle  during  kickback.  The  result  is  a 
“Derived  Angle  of  Rotation,”  which 
manufacturers  compare  to  acceptance 
criteria  to  determine  whether  the  saw 
meets  or  fails  the  requirements. 

The  staffs  evaluation  of  CSMA’s  draft 
standard  and  rationale  has  left  serious 
doubts  that  the  standard  as  submitted 
would  reduce  injuries  associated  with 
chain  saws.  Staff  identified  the 
following  specific  deficiencies; 

(1)  The  portion  of  the  computer  model 
that  attempts  to  account  for  the  action  of 
the  operator’s  hands  on  the  saw  is  based 
on  an  unproved  equation.  Furthermore, 
the  study  did  not  establish  that  the 
hand-held  tests  that  were  performed  by 
CSMA  related  to  the  situation  where 
kickback  occurs  with  an  unsuspecting 
user. 

(2)  The  lack  of  a  method  to  determine 
the  angle  at  which  the  chain  would  stop, 
and  the-inability  of  the  model  to  predict 
the  angle  at  which  the  chain  stops, 
prevent  use  of  the  acceptance  criteria 
applicable  to  chain  brakes. 

(3)  There  is  no  analysis  of  the 
sensitivity  of  the  computer  model  to 
variations  in  input  data. 

(4)  The  draft  standard  would  apply 
only  to  saws  with  an  engine 
displacement  of  3  cubic  inches  (CID) 
and  less,  whereas  the  Commission  has 
data  indicating  that  saws  up  to  4.5  CID 
are  used  regularly  by  consumers. 

These  deficiencies,  and  the  failure  of 
CSMA  to  perform  the  development 
process  in  the  manner  specified  in  the 
agreement  with  the  CPSC,  caused  the 
Commission  to  conclude  preliminarily 
that  it  cannot  rely  on  the  voluntary 
process  being  conducted  by  CSMA  to 
adequately  protect  the  public  from  the 
risk  of  injury  associated  with  the 
kickback  of  chain  saws.  Furthermore, 
the  Commission  preliminarily  concludes 
that  the  risk  of  kickback  injuries 
associated  with  chain  saws  is 
unreasonable  and  that  a  consumer 
product  safety  standard  is  necessary  to 
reduce  or  eliminate  this  unreasonable 
risk. 

In  starting  the  effort  to  develop  a 
standard  addressing  chain  saw 
kickback,  the  Commission  expects  the 
standard  to  apply  to  both  gasoline- 
powered  and  electric  chain  saws.  The 
standard  that  we  develop  could  be  a 
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performance  standard  that  would,  for 
example,  specify  allowable  levels  of 
kickback  energy  or  allowable  kickback 
angles  under  specified  test  conditions. 
However,  if  the  Commission  concludes 
that  a  performance  standard  is  not 
feasible,  the  standard  could  require  the 
incorporation  of  specified  design 
features  to  reduce  the  risk  of  kickback 
injuries.  Or,  the  standard  might 
incorporate  both  design  and 
performance  requirements.  In  addition, 
we  have  not  determined  whether  the 
standard  should  apply  only  to  the 
assembled  chain  saw,  only  to 
components  of  the  saw  such  as  saw 
chain,  or  both;  or  whether  replacement 
parts  such  as  saw  chains  should  be 
subject  to  requirements  of  the  standard. 
These  questions  will  be  considered  by 
the  Commission  during  the  development 
of  the  standard.  For  the  time  being, 
however,  where  the  term  “chain  saw”  is 
used  in  this  regulatory  development  it 
also  refers  to  the  components  and 
replacement  parts  of  chain  saws. 

In  the  case  of  the  kickback  hazard 
associated  with  chain  saws,  the 
Commission  is  not  now  aware  of  any 
standard  issued,  adopted,  or  proposed 
by  any  Federal  department  or  agency  or 
by  any  other  qualified  agency, 
organization,  or  institution  that  could  be 
published  as  a  proposed  standard  by  the 
Commission.  CPSC  is  undertaking 
further  analysis  of  foreign  standards. 

The  voluntary  standard  presently  in 
effect  in  the  United  States  (ANSI  B 
175.1,  Safety  SpeciBcation  for  Gasoline 
Powered  Chain  Saws,  published  in  April 
1980),  while  requiring  at  least  some 
features  designed  to  reduced  the  hazard, 
does  not  go  far  enough  and  still  permits 
the  marketing  of  consumer  chain  saws 
which  present  an  unreasonable  risk  of 
injury.  ANSI  is  developing  a  similar 
standard,  ANSI  B  175.2,  for  electric 
chain  saws.  There  are  also  a  number  of 
standards  in  effect  in  foreign  countries 
that  may  be  effective  in  reducing  the 
unreasonable  risks  of  kickback,  but  the 
requirements  of  these  standards  have 
not  been  developed  or  analyzed  to  the 
point  that  we  could  propose  them  as  a 
consumer  product  safety  standard  at 
this  time. 

If  a  valid  voluntary  standard 
applicable  to  a  sufficient  number  of 
consumer  saws  is  developed  and 
implemented  in  the  future,  the 
Commission  could  reconsider  the  need 
to  continue  the  development  of  a 
mandatory  standard  at  that  time. 

Summary  of  Benefits 

Sectors  Affected:  Users  of  chain  saws, 

especially  working  age  males  and 

their  dependents;  and  manufacturing 

of  chain  saws. 


The  benefits  we  expect  from  this 
proceeding  are  improved  public  health 
and  safety  through  the  prevention  of 
accidents  and  injuries  associated  with 
chain  saws.  We  estimate  that  over 
100,000  injuries  occur  annually  requiring 
medical  treatment.  There  are  also  an 
increasing  number  of  deaths  associated 
with  this  product. 

The  purpose  of  these  proceedings 
would  be  to  reduce  injuries  and  deaths 
and  the  costs  associated  with  them. 
These  costs  can  be  considerable. 

For  example,  assuming  kickback 
injuries  are  a  fairly  constant  proportion 
of  total  chain  saw  injuries,  the 
Commission  estimates  that  the  cost  (in 
1978  dollars)  of  chain  saw  kickback 
injuries,  not  including  pain  and 
suffering,  was  $12  million  in  1976,  $17 
million  in  1977,  $22  million  in  1978,  and 
$24  million  in  1979.  We  estimate  injury 
costs  (in  1978  dollars),  including  pain 
and  suffering,  at  $28  million  in  1976,  $40 
million  in  1977,  $51  million  in  1978,  and 
$54  million  in  1979.  These  cost  estimates 
include  hospital  costs,  follow-up 
medical  treatment  costs,  foregone 
earnings,  health  insurance  costs,  product 
liability  insurance,  litigation  cost, 
transportation  cost,  patients’  visitors’ 
foregone  earnings,  and  transportation 
costs. 

A  reduction  in  any  of  these  costs 
would  be  a  sizable  benefit  to  the 
accident  victims  and  their  families. 

Furthermore,  many  manufacturers 
may  benefit  from  a  decrease  in  product 
liability  suits  to  the  extent  safety 
requirements  reduce  accidents. 

Summary  of  Costs 

Sectors  Affected:  Professionals  who 
use  consumer  4:hain  saws;  and 
manufacturing  of  consumer  chain 
saws. 

Professional  users  of  consumer  chain 
saws  may  find  that  low  kick  bar  and 
chain  safety  requirements  may  decrease 
cutting  speed  of  the  saws.  They  may 
also  find  saws  with  chain  brakes  more 
expensive  and  heavier.  Increased  cost 
for  a  chain  saw  could  be  up  to  $10.00,  or 
less  than  10  percent  of  the  total  cost  of 
the  saw,  depending  on  the  requirements 
of  the  final  standard  and  the  changes 
needed  to  comply  with  it. 

Economic  costs  of  these  safety 
requirements  for  manufacturers, 
suppliers,  and  purchasers  would  be 
minimal,  and  would  depend  in  part  on 
the  need  to  retool  and  redesign  to 
comply  with  the  standard.  Many 
manufacturers  now  offer  safety  features 
on  their  saws.  Additional  costs  would 
also  vary  depending  on  whether  or  not 
specific  parts  suppliers  have  already 
retooled  for  options  now  available. 


Related  Regulations  and  Actions 
Internal:  None. 

External:  In  spring  of  1980,  the  State 
of  Washington  proposed  safety 
standards  for  chain  saws  including 
requirements  for  chain  brakes  and  low 
kick  chains. 

Active  Government  Collaboration 

The  National  Bureau  of  Standards 
(NBS)  of  the  Department  of  Commerce 
has  provided  some  technical  analysis 
concerning  the  Commission’s  safety 
activities  on  chain  saws.  We  will  ask 
NBS  to  continue  to  do  so  in  this 
regulatory  development. 

Timetable 

NPRM — ^To  be  determined. 

Public  Hearing — August  1981, 
Washington,  DC. 

Public  Comment  Period — To  be 
determined. 

Regulatory  Impact  Analysis — the 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  as 
a  part  of  its  rulemaking  proceedings. 
Regulatory  Flexibility  Analysis — ^To 
be  determined. 

Final  Rule — ^To  be  determined. 

Final  Rule  Effective — ^To  be 
determined. 

Available  Documents 

ANPRM,  “Chain  Saws  and  Their 
Components  and  Replacement  Parts; 
Proceedings  to  Develop  a  Consumer 
Product  Safety  Standard” — 46  FR  26262, 
May  11, 1981. 

Notice  of  Intent  to  Develop  Standard 
for  Chain  Saws,  45  FR  62392,  September 
19, 1980. 

“CPSC  Staff  Briefing  Packages,”  dated 
November  1977,  March  1978,  April  15, 
May  28, 1980,  and  January  1981,  are 
available  from  the  Office  of  the 
Secretary,  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

Denial  of  Petition  from  John  Purtle,  43 
FR  26103,  June  16, 1978. 

Agency  Contact 

Carl  Blechschmidt,  Program  Manager 
Office  of  Program  Management 
U-S.  Consumer  Product  Safety 
Commission 
Washington,  DC  20207 
(301)  492-6557 


/ 
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CPSC 

Upholstered  Furniture  Cigarette 
Flammability  Standard 

Legal  Authority 

Flammable  Fabrics  Act,  §  4, 15  U.S.C. 

§  1193. 

Reason  for  Including  This  Entry 

One  of  the  major  causes  of  death,  . 
injuries,  and  property  damage  in  the 
United  States  each  year  is  from  fires  in 
upholstered  furniture  started  by  burning 
cigarettes.  Appropriate  remedial  action 
is  needed  to  address  these  problems. 

Mandatory  or  voluntary  upholstered 
furniture  cigarette  flammability 
standards  could  reduce  this  death, 
injury,  and  property  damage  toll. 
Standards  could  increase  costs  for 
upholstered  furniture  manufacturers, 
and  these  cost  increases  are  likely  to  be 
passed  on  to  distributors,  retailers,  and 
purchasers. 

Statement  of  Problem 

The  staff  of  the  Consumer  Product 
Safety  Commission  (CPSC)  estimates 
that  39,000  upholstered  furniture  fires 
occur  each  year  in  residences  in  the 
United  States,  25,000  of  which  are 
associated  with  cigarettes.  Our  current 
estimates  indicate  that  1,500  deaths 
occur  annually  because  of  those  fires. 
Cigarette  ignition  of  residential 
upholstered  furniture  causes  1,200  of  the 
deaths.  Among  other  actions,  the 
Commission  is  considering  both 
mandatory  and  voluntary  cigarette- 
ignition  resistant  flammability  standards 
for  upholstered  furniture. 

The  Commission  staff  estimates  that 
the  annual  losses  associated  with 
cigarette  ignition  of  upholstered 
furniture  exceeded  $1.3  billion  (in  1978 
dollars). 

Alternatives  Under  Consideration 

The  major  alternative  under 
consideration  is  the  Upholstered 
Furniture  Action  Council's  (UFAC) 
Voluntary  Action  Program.  UFAC 
believes  that  manufacturers  who  agree 
to  build  furniture  according  to  the 
provisions  of  the  UFAC  program  will 
produce  furniture  that  can  resist  ignition 
by  cigarettes.  This  program  provides  for 
the  classification  of  upholstered  fabrics 
into  two  categories  based  on  their 
performance  in  a  cigarette-ignition  test 
that  UFAC  developed.  For  furniture 
covered  with  Class  1  fabrics  (those  that 
are  more  resistant  to  cigarette-ignition), 
this  voluntary  program  requires 
elimination  of  ignition-prone  welt  cord 
(heavy  yarn  enclosed  by  fabric  around 
the  edges  of  furniture  cushions)  and 
untreated  cotton  beneath  the  decking 


fabric  (the  material  on  which  a  loose 
seat  cushion  rests)  and  in  immediate 
contact  with  the  covering  of  inside 
vertical  furniture  walls.  The 
requirements  for  furniture  covered  with 
Class  II  fabrics  (those  that  are  less 
resistant  to  cigarette-ignition)  are  the 
same  as  for  Class  I,  with  the  addition 
that  furniture  using  Class  II  fabrics  must 
also  avoid  contact  between 
conventional  polyurethane  foam 
cushions  and  horizontal  seating 
surfaces.  The  UFAC  voluntary  program 
provides  test  methods  to  determine 
acceptable  filling  materials  (such  as 
treated  cotton  batting,  polyester  batting, 
etc.)  for  use  in  furniture. 

Tests  carried  out  by  CPSC  and  UFAC 
during  1979  indicated  that  the  UFAC 
Voluntary  Action  Program  had  a  strong 
potential  for  significantly  increasing  the 
safety  (cigarette  ignition  resistance)  of 
upholstered  furniture.  Therefore,  the 
program  might  substantially  reduce  the 
annual  loss  of  life  and  property  damage 
attributed  to  cigarette  ignition  of 
upholstered  furniture.  Late  in  1979,  the 
Commission  voted  to  defer  any 
regulatory  action  on  the  flammability  of 
upholstered  furniture  for  1  year  in  order 
to  determine  the  effectiveness  of 
UFAC’s  voluntary  program  in  reducing 
the  ignition  of  upholstered  furniture  by 
cigarettes.  This  1-year  evaluation  is  now 
complete  and  the  Commission  staff  is 
analyzing  the  results  of  the  program. 

When  this  analysis  is  complete,  the 
Commission  will  decide  the  appropriate 
future  activity.  One  alternative  is  the 
proposal  of  a  mandatory  performance 
standard  which  is  now  in  draft  form. 
Under  this  draft  proposed  mandatory 
standard,  firms  would  test  upholstery 
fabrics  and  place  them  into  one  of  four 
classes — A  through  D — on  the  basis  of 
their  resistance  to  ignition  from 
cigarettes  burned  on  the  fabric.  Fabric 
manufacturers  would  label  fabrics 
according  to  these  classes  to  show  their 
flammability  classification. 

Furniture  manufacturers  would 
determine  furniture  constructions 
suitable  for  use  with  the  fabric  classes 
by  testing  mockups  of  the  furniture  to 
demonstrate  their  resistance  to  cigarette 
ignition.  The  standard  would  require 
annual  testing,  and  permit 
manufacturers  to  use  only  the 
combinations  of  fabric  and  filling 
material  that  did  not  ignite  when  the 
applicable  mockup  was  tested. 

Summary  of  Benefits 

Sectors  Affected:  Users  of  upholstered 

furniture. 

The  benefits  we  expect  from  the 
proceeding  are  related  to  the  loss 
statistics  we  cite  in  "Statement  of 
Problem."  The  staff  previously 


estimated  that  the  draft  proposed 
mandatory  standard  could  prevent  more 
than  about  86  percent  of  the  losses. 

Other  benefits  that  may  be  related  to 
the  cigarette-ignition  standard  are  a 
reduction  in  losses  associated  with  pain 
and  suffering  from  burn  injuries,  a 
possible  reduction  in  losses  due  to 
ignition  sources  other  than  cigarettes, 
and  a  possible  increase  in  the  durability 
of  upholstered  furniture  fabrics  as 
thermoplastics  replace  cellulosic  fibers. 

Summary  of  Costs 

Sectors  Affected:  Upholstered 
furniture  manufacturing;  textile  mill 
products  manufacturing  (particularly 
cotton  and  other  cellulosic  fibers): 
upholstery  shops  that  sell 
reupholstered  furniture  to  non-original 
owners,  particularly  small 
establishments  in  these  industries; 
wholesale  and  retail  trade  of 
upholstered  furniture:  and  users  of 
upholstered  furniture. 

In  1978  the  CPSC  staff  estimated  that 
the  annual  retail  cost  increase  to  the 
consuming  public  as  a  result  of  the 
mandatory  standard  which  it  is 
considering  would  range  from  $114 
million  to  $174  million  (in  1978  dollars). 
However,  the  preliminary  results  for  the 
one  year  evaluation  of  the  UFAC 
program  have  indicated  that  many  of  the 
technological  assumptions  upon  which 
these  estimates  were  based  need  to  be 
modified. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  The  State  of  California  has 
flammability  regulations,  parts  of  which 
the  CPSC  standard  may  preempt.  Other 
States  may  have  similar  regulations. 

Active  Government  Collaboration 

The  National  Bureau  of  Standards  of 
the  Department  of  Commerce  developed 
the  technical  basis  for  the  standard. 

Timetable 

ANPRM — To  be  determined. 

NPRM — To  be  determined. 

Regulatory  Impact  Analysis — The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  in 
its  rulemaking  proceedings. 

Public  Hearing — To  be  determined. 
Public  Comment  Period — To  be 
determined. 

Final  Rule — ^To  be  determined. 

Final  Rule  Effective — To  be 
determined. 

Regulatory  Flexibility  Analysis — To 
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be  determined. 

Available  Documents 

“CPSC  Staff  BrieHng  Packages,” 
November  15, 1978  and  September  27, 
1979,  and  other  applicable  material 
related  to  upholstered  furniture 
flammability  are  available  from  the 
Office  of  the  Secretary,  U.S.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207. 

Agency  Contact 

James  Hoebel,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  DC  20207 
(301)  492-6453 


CPSC 

Urea  Formaldehyde  Foam  (UFF) 
Insulation  (16  CFR  Part  1306) 

Legal  Authority 

Consumer  Product  Safety  Act,  15 
U.S.C.  §2051  etseq. 

Reason  for  Including  This  Entry 

This  investigation  is  of  great  public 
interest  because  of  possible  adverse 
health  and  safety  effects  of  urea 
formaldehyde  foam  (UFF)  insulation.  It 
is  of  special  interest  to  consumers  with 
homes  containing  the  insulation,  to 
consumers  considering  the  purchase  of 
it,  and  to  those  who  manufacture, 
distribute,  sell,  and  install  it. 

Statement  of  Problem 

The  Consumer  Product  Safety 
Commission  (CPSC)  is  concerned  about 
adverse  safety  and  health  effects  that 
may  be  associated  with  UFF  insulation. 
This  type  of  home  insulation,  which  is 
also  referred  to  as  urea-based  foam 
insulation  or  foamed  in-place  insulation, 
is  manufactured  at  the  job-site.  Workers 
drill  holes  in  existing  wall  cavities  and 
pump  in  the  resin  and  a  foaming  agent 
through  pressurized  hoses.  There  are  an 
estimated  500,000  installations  of  UFF 
insulation.  The  Commission  has 
received  nearly  1,600  complaints 
involving  an  estimated  4,100  people 
concerning  adverse  health  effects 
associated  with  the  release  of 
formaldehyde  from  UFF  insulation.  Over 
one-half  of  these  complaints  were 
reported  directly  to  the  Commission, 
and  the  remainder  were  referred,  mainly 
by  various  State  agencies.  The 
Commission  has  complaints  from  47 
States,  and  has  received  10  or  more 
complaints  from  21  States.  Most  of  these 
complaints  involve  installations  of  UFF 
insulation  that  occurred  after  1977, 
although  a  small  proportion  of 


installations  occurred  in  1976  and 
earlier.  In  some  cases  the  reactions  to 
formaldehyde  gas  do  not  appear  for 
months  after  installation.  Also,  any 
connection  between  the  symptoms  and 
the  insulation  may  be  delayed  or  never 
recognized  by  the  consumer.  As  a  result, 
the  Commission  does  not  know  the 
exact  number  of  health  problems  from 
UFF  insulation. 

Based  on  current  information,  the 
Commission  believes  interested  persons 
should  be  aware  of  the  following  reports 
concerning  the  possible  carcinogenic 
potential  of  formaldehyde.  Preliminary 
test  results  from  the  Chemical  Industry 
Institute  of  Toxicology  (CUT),  a 
scientific  organization  supported  by  36 
U.S.  chemical  corporations,  show  that 
rats  and  mice  exposed  to  forjnaldehyde 
gas  (15  parts  per  million  (ppih))  and  rats 
exposed  to  6  ppm  formaldeli^de  gas 
developed  squamous  cell  carcinomas  of 
the  nose.  To  date  no  tumors  ]()ave  been 
reported  in  rats  or  mice  exp  Dised  to  the 
lower  concentrations.  ( 

The  Commission,  under  tli^  auspices 
of  the  National  Toxicology  Pijogram, 
convened  a  panel  of  eminent  iscientists 
fi'om  within  the  Federal  Government. 
This  Federal  panel  assessed  the  human 
health  implications  of  this  study  and  the 
health  implications  of  exposure  to 
formaldehyde.  The  panel  concluded  that 
formaldehyde  should  be  presumed  to 
pose  a  carcinogenic  risk  to  humans. 

The  potential  for  UFF  insulation  to 
release  formaldehyde  may  be  dependent 
on  the  following  factors:  (a)  quality  of 
ingredients  in  the  insulation;  (b)  age  or 
shelf  life  of  ingredients;  (c)  viscosities  of 
ingredients;  (d)  ratios  of  ingredients;  (e) 
temperatures  at  which  foaming  occurs; 
and  (f)  mixing  of  ingredients.  Additional 
factors  that  may  increase  the  likelihood 
of  liberating  formaldehyde  are:  (a) 
excess  formaldehyde  in  the  resin;  (b) 
excess  catalyst  in  the  foaming  agent;  (c) 
excess  foaming  agent;  (d)  improper  ratio 
of  resin  to  foaming  agent;  (e)  foaming  at 
high  humidities;  (f)  foaming  with  cold 
chemicals;  (g)  dry  density  of  foam 
exceeding  the  manufacturer's 
specifications;  (h)  application  against 
recommended  practice;  and  (i)  improper 
use  or  lack  of  vapor  barriers. 

The  Commission  staff  has  conducted 
in-depth  investigations  for  over  400  of 
the  consumer  complaints  and  has 
reviewed  over  350  of  these 
investigations.  The  in-depth 
inve:,  igations  reviewed  so  far  have 
confirmed  the  presence  of  UFF 
insulation  and  the  involvement  of  a 
human  health  problem  for  over  90 
percent  of  the  consumer  complaints 
investigated.  Thirty-one  persons  were 
hospitalized,  primarily  for  respiratory 
distress,  after  UFF  insulation  was 


installed.  In  over  one-fourth  of  the 
investigated  cases,  involving  nearly  100 
families,  there  were  reports  that  some  or 
all  of  the  occupants  either  vacated,  or 
planned  to  vacate,  all  or  a  portion  of  the 
building  for  various  periods  of  time,  or 
had  to  delay  their  move  into  a  home 
insulated  with  UFF  insulation.  Some  of 
these  families  were  advised  to  leave 
their  homes  by  their  physicians.  In  about 
half  of  the  households  involved  in  the 
consumer  complaints,  someone  sought 
medical  treatment.  The  health-related 
symptoms  were  linked  to  formaldehyde 
by  a  doctor  or  someone  in  the  medical 
profession  in  about  50  of  the 
investigation  reports.  Non-specific 
allergic  reactions  were  diagnosed  in  an 
additional  30  families.  About  40  percent 
of  the  reports  state  that  the  symptoms 
improve  when  the  victim  leaves  the 
insulated  environment  and  reappear 
after  the  victim  returns  to  the 
environment. 

Current  information  suggests  that  the 
most  common  reactions  of  consumers 
exposed  to  formaldehyde  gas  released 
from  UFF  insulation  are:  (1)  eye,  nose, 
and  throat  irritation:  (2)  coughing  and 
shortness  of  breath;  (3)  skin  irritation; 

(4)  headaches  and  dizziness;  and  (5) 
nausea.  Persons  with  respiratory 
problems  or  allergies,  and  especially 
persons  who  are  allergic  to 
formaldehyde,  can  suffer  more  serious 
reactions. 

Although  some  consumers’  reactions 
to  formaldehyde  may  be  so  severe  that 
they  seek  medical  attention,  many 
others  may  experience  a  less  specific 
but  persistent  discomfort  that  may  be 
mistaken  for  a  cold,  allergy,  or  general 
nmdown  feeling. 

In  addition  to  the  above  effects, 
current  information  indicates  that 
formaldehyde  is  a  strong  sensitizer,  so 
that  certain  exposed  individuals  may 
become  allergic  and  experience 
progressively  more  severe  reactions  to 
formaldehyde  at  very  low  levels  of 
exposure.  Sensitized  individuals  may 
find  it  increasingly  difficult  to  stay  in 
their  homes.  In  some  cases,  the 
individual’s  sensitization  to 
formaldehyde  is  so  severe  that  even 
after  leaving  the  home,  the  consumer 
may  be  adversely  aUected  by  exposure 
to  very  low  levels  of  formaldehyde  from 
other  sources.  Since  there  are  many 
souces  of  formaldehyde  exposure, 
complete  avoidance  of  this  exposure 
may  be  nearly  impossible. 

After  the  UFF  insulation  is  in  place  it 
may  begin  to  release  formaldehyde, 
either  immediately  or  after  a  delay,  and 
may  continue  to  release  formaldehyde 
indefinitely.  Available  information 
indicates  that  heat  and  humidity  may 
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increase  formaldehyde  emissions. 
Because  of  these  factors,  the 
Commission  believes  that  some 
consumers  who  insulate  their  homes  in 
the  winter  months  may  not  experience 
adverse  health  and  safety  effects  until 
the  summer  months. 

Alternatives  Under  Consideration 

On  January  13, 1981  the  Commission 
proposed  a  ban  on  UFF  insulation  (46  FR 
11188,  February  5, 1981).  The  comment 
period  ended  on  April  6, 1981  and  the 
Commission,  after  analyzing  the 
comments  received,  will  decide  whether 
or  not  to  make  the  ban  final.  The 
proposed  regulation  would  ban  UFF 
insulation  in  order  to  prevent  the  risk  of 
injury  from  cancer  as  well  as  acute 
illnesses  caused  by  the  release  of 
formaldehyde  gas  from  the  product. 

After  the  effective  date  of  the  final 
regulation,  persons  would  be  prohibited 
from  manufacturing  or  selling  UFF 
insulation.  The  ban  would  not  apply  to 
UFF  insulation  that  had  been  installed 
before  the  effective  date. 

The  proposal  defines  the  product  that 
is  banned  as  any  cellular  plastic  thermal 
insulation  material  which  contains,  as  a 
component  chemical,  formaldehyde, 
formaldehyde  polymers,  formaldehyde 
derivatives,  or  any  other  chemical  from 
which  formaldehyde  can  be  released. 

The  definition  does  not  include 
urethane  or  styrene  foam  insulation. 
These  insulation  materials  are  rigid  in 
form  and  are  not  foamed-in-place  or 
manufactured  at  the  site  of  installation. 

The  proposed  ban  applies  to  UFF 
insulation  for  use  as  a  consumer 
product,  including  UFF  insulation  that  is 
intended  for  installation  in  new  homes 
or  residences  as  well  as  retrofit 
applications  in  existing  homes.  As 
proposed,  the  ban  would  also  apply  to 
UFF  insulation  that  is  installed  in 
commercial  buildings,  recreational 
facilities,  schools,  and  other  public 
buildings.  The  Commission  included 
non-residential  applications  within  the 
scope  of  the  proposal  since  (1)  there  is 
no  information  showing  that  the  product 
that  is  installed  in  non-residences  is 
different  than  the  product  installed  in 
residences,  (2)  there  are  some  reports  of 
acute  health  problems  associated  with 
non-residences,  and  (3)  there  could  be 
some  degree  of  risk  to  persons  exposed 
to  formaldehyde  gas  released  in  non- 
residential  applications. 

The  Commission  proposed  this  ban 
under  the  authority  provided  by  §  8  of 
the  Consumer  Product  Safety  Act 
(CPSA)  (15  U.S.C.  §  2057). 

The  Commission  staff  learned  of 
possible  health  problems  associated 
with  UFF  insulation  as  early  as  1976.  In 
October  1976,  the  Metropolitan  Denver 


District  Attorney’s  Consumer  Office 
filled  a  petition  (CP  77-1)  under  §  10  of 
the  Consumer  Product  Safety  Act 
(CPSA),  15  U.S.C.  §  2059,  requesting  the 
Commission  to  develop  a  safety 
standard  under  §  7  of  the  CPSA,  15 
U.S.C.  §  2065,  for  certain  types  of  home 
insulation  products,  including  UFF 
insulation.  The  petitioner  claimed  that 
there  is  an  unreasonable  risk  of  injury  of 
irritation  and  poisoning  associated  with 
UFF  insulation.  After  considering 
information  compiled  by  the 
Commission  staff,  the  Commission 
decided,  on  March  5, 1979,  to  defer  a 
decision  on  the  part  of  the  petition 
relating  to  UFF  insulation  and  instructed 
the  Commission  staff  to  evaluate 
additional  information  on  possible 
means  of  addressing  this  alleged 
unreasonable  risk  of  injury  (44  FR 
12080). 

After  gathering  additional 
information,  the  Commission  held  public 
hearings  on  UFF  insulation  in  Portland, 
Oregon:  Atlanta,  Georgia;  Minneapolis, 
Minnesota;  and  Hartford,  Connecticut 
from  December  1979  through  February 
1980  (44  FR  69578,  December  3, 1979). 

From  April  9-11, 1980,  the  Commission 
staff  held  a  technical  workshop  on 
formaldehyde  at  the  National  Bureau  of 
Standards.  At  this  workshop,  experts 
from  the  United  States  and  eight  foreign 
countries  presented  information  on  UFF 
insulation,  formaldehyde  chemistry, 
product  applications  and  properties,  and 
measurement  and  sampling  of 
formaldehyde. 

On  June  10, 1980,  the  Commission 
published  a  proposed  notice  to 
purchasers  concerning  the  potential 
adverse  acute  health  effects  associated 
with  the  release  of  formaldehyde  gas 
from  UFF  insulation  (45  FR  39434).  The 
proposal  would  have  required 
manufacturers  of  UFF  insulation  to  give 
specified  technical  and  performance 
information  to  prospective  purchasers  to 
assist  them  in  making  an  informed 
choice  in  purchasing  the  product.  The 
proposal  included  information 
concerning  the  release  of  formaldehyde 
gas,  symptoms  of  the  acute  illness 
associated  with  its  release,  and  certain 
conditions  under  which  the  release  of 
formaldehyde  gas  is  more  likely.  The 
Commission  solicited  comments  on  the 
proposal  and  received  63  comments 
from  interested  persons. 

Also  during  its  2-year  investigation  of 
UFF  insulation  and  consideration  of 
regulatory  options,  CPSC  staff  and 
Commissioners  have  met  with 
representatives  of  the  Formaldehyde 
Institute  and  other  industry 
representatives  including  UFF  insulation 
installers  on  numerous  occasions, 
including  a  lengthy  public  meeting  to 


assess  industry  data  and  viewpoints  on 
December  5, 1980. 

The  CPSC  staff  recommendation  to 
propose  the  ban  also  relied  on  two 
advisory  reports  on  the  chronic  and 
acute  health  effects  posed  by 
formaldehyde  prepared  for  the 
Commission  by  two  prestigious  bodies 
of  outside  experts  and  a  panel  (“Federal 
Panel  on  Formaldehyde”)  of  16  Federal 
experts  in  health  science  and  cancer 
research  established  under  the  auspices 
of  the  National  Toxicological  Program. 
The  panel’s  recommendation  was  based 
in  part  on  a  chemical  industry  cancer 
study  conducted  for  2  years  on 
laboratory  animals.  The  study  showed 
that  two  different  species  (rats  and 
mice)  developed  nasal  cancer  when 
exposed  to  inhalation  doses  of 
formaldehyde  gas  within  an  order  of 
magnitude  of  the  exposure  in  residences 
where  UFF  insulation  has  been 
installed. 

CPSC  also  recently  received  a  report 
from  the  Franklin  Research  Center  of 
Philadelphia  which  tested  nine  separate 
installations  of  UF  foam  under 
conditions  considered  by  installers  to  be 
ideal  for  minimizing  release  of 
formaldehyde  gas.  The  Franklin 
Research  Center  discovered  that 
significant  amounts  of  formaldehyde  gas 
were  released  by  all  the  products  that 
were  tested. 

The  Commission  has  carefully 
examined  existing  standards  and 
manufacturer’s  specifications  for  the 
product,  as  well  as  draft  standards  that 
recently  have  been  submitted  to  the 
Commission.  Those  standards  examined 
were:  Department  of  Energy  standard 
(1980);  HUD  Use  of  Materials  Bulletin 
No.  74  (1977):  Dutch  Quality 
Requirements  for  UFF  Insulation  (1976); 
British  Standards  5617  and  5618  (1978): 
German  Standard  DIN  18-159  (Part 
2)(1977):  and  Canadian  Standards,  51- 
CP-24M  (1977),  and  51-CP-22  MP  (1978). 
Those  standards  recently  submitted  to 
the  Commission  were:  the  National 
Insulation  Certification  Institute 
Voluntary  Standard  and  the 
Formaldehyde  Institute  Draft  Standard. 
The  Commission  preliminarily  has 
concluded  that  none  of  these  standards 
or  specifications  have  been  shown  to 
adequately  address  the  release  of 
formaldehyde  from  the  product  and  the 
chronic  and  acute  risk  of  injury 
associated  with  that  release.  The 
Commission  also  concludes  at  this  time 
that  the  provisions  purporting  to  reduce 
formaldehyde  emissions  are  not 
supported  by  either  a  technical  rationale 
or  by  documentation  and 
experimentation  demonstrating  their 
effectiveness.  Instead,  the  ability  of 
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manufacturers  to  avoid  complaints  of 
acute  illness  after  the  product  has  been 
installed  is  at  the  present  time  largely 
dependent  on  the  skill  of  the  individual 
installer,  and  is  not  something  which 
can  be  codified  in  a  standard  or 
predictably  and  reliably  duplicated  by 
others.  Moreover,  even  those 
installations  which  do  not  result  in 
complaints  of  acute  illness  pose  a  risk  of 
injury  from  cancer  to  consumers 
exposed  to  the  formaldehyde. 

Based  on  present  information,  the 
Commission  believes  that  the 
technology  and  support  for  a  standard 
that  would  adequately  limit  the  release 
of  formaldehyde  from  the  product  to  a 
predictable  level  is  not  presently  at 
hand  has  not  been  shown  to  be  readily 
available  in  the  future. 

The  Commission  has  also  considered 
other  regulatory  alternatives,  such  as 
labeling  and  information  disclosure  to 
consumers.  However,  because  of  (1)  the 
nature  of  the  product — the  fact  that  it  is 
manufactured  at  the  site  of  installation 
and  is  essentially  a  nonretumable 
product,  or  one  that  is  removable  only  at 
great  expense — and  (2)  the  inability  to 
provide  notification  to  subsequent 
purchasers  of  the  building  where  the 
insulation  is  installed,  labeling  or 
disclosures  would  not  adequately 
address  the  problem. 

The  Commission  recognizes  that 
banning  a  product  is  a  serious  action.  If 
UFF  insulation  is  banned,  the  economic 
consequences  to  that  industry,  which  is 
composed  of  many  small  businesses,  are 
likely  to  be  severe.  At  the  same  time, 
however,  given  the  unreasonable  risk  of 
injury  presented  by  the  product,  the 
availability  of  substitute  forms  of 
insulation  for  nearly  all  applications, 
and  the  fact  that  there  is  no  feasible 
standard,  including  labeling  or 
information  disclosure,  that  would 
eliminate  or  adequately  reduce  the  risk, 
the  Commission  preliminarily  concludes 
that  a  ban  is  necessary  and  is  in  the 
public  interest.  The  Commission  has 
included  in  the  proposed  rule  a 
procedure  for  interested  persons  to 
apply  for  an  exemption  from  the  ban, 
based  on  evidence  showing  that  they 
have  developed  a  product  that  will  not 
present  an  unreasonable  risk  of  injury 
from  the  release  of  formaldehyde  gas. 

Summary  of  Benefits 

Sectors  Affected:  Consumers  of  UFF 
insulation,  especially  persons  with 
respiratory  problems  and  allergies 
and  those  sensitized  to  formaldehyde; 
and  manufacturers,  wholesale  and 
retail  traders,  and  installers  of  UFF 
insulation. 

The  beneHts  we  expect  from  this 
proceeding  are  improved  public  health 


and  safety  resulting  from  the  reduction 
of  consumer  exposure  to  formaldehyde 
released  from  UFF  insulation. 

The  Commission  staff  estimates  the 
lifetime  risk  of  injury  from  cancer  to 
consumers  resulting  from  the  release  of 
formaldehyde  gas  from  UFF  insulation  is 
that  up  to  150  people  may  develop 
cancer  among  the  population  of  1.75 
million  persons  exposed  to 
formaldehyde  in  residences  that  have 
been  insulated  with  UFF  insulation  from 
1975  to  1980.  Although  this  estimate 
reflects  the  limitations  and  uncertainties 
of  data,  it  does  provide  a  measure  of  the 
magnitude  of  the  problem  associated 
with  the  levels  of  formaldehyde  to 
which  consumers  are  exposed  from  UFF 
insulation. 

In  preparing  the  risk  assessment  for 
UFF  insulation,  the  Commission  staff 
relied  upon  the  model  used  by  the 
Federal  panel  to  assess  the  risk  of  nasal 
tumors  in  rats  caused  by  the  inhalation 
of  formaldehyde  insulation. 

In  considering  the  potential  benehts  of 
a  ban  in  reducing  the  future  incidence  of 
cancer,  the  Commission  has  relied  upon 
a  risk  assessment  concerning  the  degree 
of  the  risk  of  injury  for  chronic  hazards. 
Based  on  a  projection  of  75,000 
installations  of  UFF  insulation  in  1980  as 
well  as  the  information  in  the  risk 
assessment,  approximately  262,500 
persons  would  be  at  risk  from  the 
projected  1980  residential  installations 
of  UFF  insulation.  Based  on  the  upper 
estimation  of  risk  (.000086), 
approximately  23  of  these  persons  may 
develop  cancer  as  a  result  of  their 
exposure. 

If  the  estimated  value  of  foregone 
energy  savings  (discussed  in  the 
“Summary  of  Cost"  section]  is  compared 
to  the  estimated  risk  of  23  cases  of 
cancer  that  might  eventually  result  from 
these  installations  each  year,  based  on 
the  upper  value  of  the  estimated  range 
of  risk,  the  calculated  cost  of  foregone 
energy  savings  per  cancer  avoided 
would  range  from  $70,000  to  $226,000  per 
year. 

This  range  compares  only  the  benefits 
of  avoided  incidences  of  cancer  to 
estimated  foregone  energy  savings. 
Although  additional  benefits  cannot  be 
reliably  quantified,  a  ban  would  also 
benefit  society  in  the  following  ways:  (1) 
avoidance  of  the  cost  of  lives  lost  and 
the  medical  and  social  costs  for 
treatment  of  cancer;  (2)  reducing  the 
costs  of  adverse  acute  health  effects 
caused  by  formaldehyde;  (3)  avoidance 
of  the  costs  of  remedial  measures  to 
attempt  to  correct  problems  in  future 
installations,  including  the  costs  of 
removing  foam  from  residences;  and  (4) 
avoidance  of  costs  incurred  due  to  time 
lost  from  work,  rental  of  other 


residences,  and  costs  of  litigation 
involving  installations. 

When  the  benfits  of  avoided 
incidences  of  cancer  and  the  additional 
benefits  described  above  are  considered 
in  relationship  to  the  facts  that  the  ban 
is  likely  to  result  in  a  relatively  minor 
impact  to  the  economy  as  a  whole,  and 
will  result  in  minimal  energy  losses 
because  of  the  ready  availability  of 
substitute  types  of  insulation  for  most 
applications,  the  Commission  has 
preliminarily  concluded  that  the  benefits 
of  the  ban  do  bear  a  reasonable 
relationship  to,  and  do  in  fact  justify,  the 
costs  of  the  regulatory  action. 

The  Commission  staff  believes  that 
there  are  substitutes  for  most,  but  not 
all,  uses  of  UFF  insulation.  Each  of  the 
UFF-insulated  homes  is  a  potential 
source  of  formaldehyde  exposure.  The 
Commission  is  not  aware  of  a  practical 
solution  that  has  been  demonstrated  to 
be  effective  in  all  instances  to  the 
problems  from  release  of  formaldehyde 
gas  from  UFF  insulation.  Some  of  the 
remedial  measures  that  have  been 
suggested  by  industry  representatives 
include  ventilation  by  opening  windows 
cuid  doors  and  turning  on  air 
conditioners,  the  use  of  ammonia  or 
other  chemicals  to  neutralize 
formaldehyde  gas,  painting  interior 
walls  with  an  oil-base  paint  to  keep 
formaldehyde  gas  out  of  the  living  areas 
of  the  home,  and  the  use  of  chemically 
treated  air  filters  to  absorb 
formaldehyde  gas.  These  remedies  have 
not  been  successful  in  all  cases.  In  some 
instances,  persons  have  successfully 
eliminated  problems  by  removing  the 
UFF  insulation  after  it  has  hardened. 
However,  since  this  remedy  requires 
removal  of  the  interior  walls  of  the 
home,  it  can  be  a  very  expensive 
solution.  The  Commission  has  also 
received  reports  that  in  some  instances, 
formaldehyde  gas  problems  have 
continued  even  after  the  UFF  insulation 
has  been  removed.  Also  the  proposed 
ban  may  result  in  or  cause  some  firms  a 
decrease  in  the  number  of  complaints, 
costs  of  remedial  meaure  to  correct 
installations  involving  complaints,  law 
suits  involving  adverse  health  effects, 
and  unfavorable  publicity. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers, 

importers,  wholesale  and  retail 

traders,  installers,  and  consumers  of 

UFF  insulation;  and  the  general 

public. 

The  economic  effects  of  a  ban  of  UFF 
insulation  would  fall  on;  (1)  UFF 
chemical  manufacturers  and  suppliers  of 
imported  UFF  chemicals;  (2)  UIT 
insulation  contractors  who  manufacture 
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the  product  at  the  site  of  installation: 
and  (3)  consumers  and  the  public  at 
large,  in  the  direct  effect  of  foregone 
energy  savings,  and  the  indirect  effect  of 
reduced  real  estate  values. 

The  major  anticipated  economic 
impacts  of  a  ban  for  manufacturers  and 
importers  of  urea  formaldehyde  foam 
component  materials  are  in  lost 
revenues  and  unemployment.  If  the  total 
number  of  residential  installations  of 
urea  formaldehyde  foam  per  year  in  the 
absence  of  a  ban  is  60,000  to  80,000, 
suppliers  of  the  materials  used  to  make 
UFF  insulation  would  have  a  loss  in 
sales  that  corresponds  to  the  valu6  of 
the  materials  in  these  installations.  If 
the  lost  revenues  are  calculated  by 
multiplying  the  estimated  value  of  the 
chemicals  used  by  the  number  of 
installations,  the  lost  sales  would  be  $12 
million  to  $20  million  per  year  (in  1980 
dollars).  If  the  lost  revenues  are 
calculated  as  percentage  of  the  retail 
value  of  the  installed  product,  then  the 
estimated  lost  sales  would  be  from  $11 
million  to  $40  million  per  year. 

When  the  Commission  staff  prepared 
its  preliminary  economic  assessment, 
available  information  indicated  that  30, 
and  possibly  more,  companies  in  the 
United  States  either  manufactured  urea 
formaldehyde  foam  chemicals  or 
distributed  imported  urea  formaldehyde 
foam  chemicals.  Information  available 
in  preparing  the  assessment  showed  that 
the  ten  largest  companies  may  supply  85 
to  90  percent  of  the  resin  used  for  UFF 
insulation.  More  recent  estimates  by 
industry  representatives  indicate  that 
there  are  nine  U.S.  firms  manufacturing 
component  materials  for  UFF  insulation, 
and  that  there  are  ten  U.S.  firms  that  are 
either  private  labelers  of  component 
materials  or  distributors  of  materials 
produced  by  domestic  or  foreign  firms. 
Information  gathered  by  Dun  and 
Bradstreet  shows  that  nearly  all  of  these 
companies  have  fewer  than  20 
employees,  and  some  have  fewer  than 
10  employees.  Only  one  company  has 
more  than  one  plant.  Although  some  of 
these  companies  may  be  able  to  produce 
UFF  foam  resins  for  other  uses,  such  as 
adhesives  for  the  production  of  plywood 
and  particle  board,  or  may  be  involved 
in  marketing  other  energy  conservation 
related  products,  many  of  the  suppliers 
of  UFF  chemicals  would  face  a 
substantial  reduction  in  their  total 
revenues  if  UFF  insulation  were  banned. 
Many  of  the  remaining  suppliers  of  UFF 
insulation  materials  are  likely  to  go  out 
of  business,  unless  they  can  diversify 
their  operations.  Some  major 
manufacturers  and  suppliers  of  urea 
formaldehyde  foam  chemicals  have  gone 
out  of  business  because  of  reduced 


demand  for  UFF  insulation  or 
anticipated  problems  in  marketing  the 
product  in  the  future.  The  maximum 
impact  of  a  ban  for  manufacturers  and 
distributors  of  the  component  materials 
used  to  make  UFF  insulation  may  be  the 
exodus  qf  19  firms  from  the  industry, 
with  a  loss  in  employment  of 
approximately  250  to  350  persons. 

The  major  anticipated  economic 
impacts  of  a  ban  for  persons  installing 
UIT  insulation  will  be  in  the  form  of  a 
loss  of  revenues  and  reduced 
employment. 

Available  information  indicates  that 
there  has  been  a  substantial  decline  in 
the  number  of  installers  in  the  last 
several  years.  As  of  April  1980,  the  best 
available  estimates  were  that  there  were 
approximately  1,500  to  2,000  active 
installers,  and  that  approximately  an 
equal  number  of  persons  had  the 
necessary  equipment  to  install  the 
product  but  were  not  installing  UFF 
insulation.  A  recent  submission  to  the 
Commission,  however,  states  that  the 
number  of  active  installers  is  only  600  to 
800.  Based  on  information  provided  by 
Battelle  Columbus  Laboratories  and  an 
informal  survey  conducted  by  the  CPSC 
staff,  most  of  these  installers  are  likely 
to  have  other  sources  of  income,  such  as 
from  the  installation  of  siding,  roofing, 
and  storm  windows,  as  well  as  from 
other  types  of  insulation.  Seventy-eight 
percent  of  insulation  contractors 
surveyed  by  Roofing/Siding/Insulation 
magazine  in  1980  reportedly  installed  at 
least  one  energy  conservation  product 
other  than  insulation. 

Based  on  an  estimated  total  annual 
retail  value  of  $43  million  to  $120  million 
(in  1980  dollars)  for  60,000  to  80,000  UFF 
insulation  installations  per  year  and  on 
the  assumption  that  1,500  to  2,000 
installers  would  be  active  in  the  absence 
of  a  ban,  the  average  number  of  annual 
installations  per  firm  would  range  from 
30  to  50.  The  average  gross  revenues  per 
firm  would  range  from  $30,000  to  $80,000 
per  year  (in  1980  dollars).  The  actual 
gross  revenues  may  be  greater  or  less 
than  this  amount  for  individual 
installers.  The  overall  impact  of  a  ban 
on  each  installer  would  depend  on  the 
extent  to  which  total  revenues  are 
derived  from  UFF  insulation  jobs,  and 
the  extent  to  which  lost  revenues  may 
be  compensated  by  increased 
installation  of  other  types  of  insulation 
materials  or  other  home  improvement 
operations.  (As  noted  above,  the  number 
of  active  installers  of  UFF  insulation 
may  now  range  from  600  to  800. 
However,  the  Commission  does  not 
have  current  information  on  UFF 
insulation  activity  that  would  allow 


precise  estimates  of  average  installation 
rates  of  revenues  for  these  firms.) 

Information  provided  by  insulation 
contractors  indicates  that  there  may  be 
from  3  to  15  employees  per  firm  who 
install  UFF  insulation.  The  number  of 
employees  who  would  lose  their  jobs  as 
a  result  of  a  ban  would  vary  depending 
on  whether  these  employees  could  be 
used  in  other  activities.  Some  of  the 
contractors  contacted  by  the  staff  who 
are  no  longer  installing  UFF  insulation 
indicated  that  they  were  able  to  use 
these  employees  in  other  activities  and 
were  not  forced  to  lay  them  off  when 
they  discontinued  use  of  UFF  insulation. 
However,  where  UFF  insulation 
represents  a  substantial  portion  of  the 
firm’s  revenue,  layoffs  are  more  likely  to 
result. 

Based  on  a  projection  of  75,000 
installations  in  1980,  the  estimated  total 
energy  savings  for  UFF  insulation  ranges 
from  2.7  trillion  to  3.4  trillion  Btu’s 
annually.  These  savings  have  an 
estimated  value  between  $16  million  and 
$20  million  of  1980  energy  prices.  This 
may  be  less  than  .005  percent  of  national 
energy  use. 

Present  information  indicates  that  the 
walls  of  most  residences  now  being 
insulated  with  urea  formaldehyde  foam 
could  be  insulated  with  alternative 
insulating  materials.  In  approximately  5 
to  10  percent  of  the  residences,  the  wall 
cavities  may  be  so  narrow  that 
alternative  materials  are  inadequate. 
However,  because  these  homes  have 
narrow  wall  cavities,  the  energy  savings 
from  UFF  insulation  in  these  homes 
would  probably  be  less  than  in  homes 
with  deeper  wall  cavities.  The 
Commission  staff  estimates  that  the 
total  annual  energy  savings  for  UFF 
insulation  in  these  residences  in  1980 
could  range  from  35  to  87  billion  Btu's, 
with  a  value  of  $204,000  to  $518,000  at 
1980  energy  prices.  These  foregone 
energy  savings  would  be  repeated  for 
each  year  that  insulation  is  not  installed. 

A  ban  could  also  have  the  indirect 
result  of  discouraging  installation  of 
alternative  types  of  wall  insulation  in 
some  homes  in  which  the  alternative 
types  of  insulation  are  suitable,  because 
of  a  decline  in  the  solicitation  of 
insulation  jobs  or  a  decision  by 
consumers  not  to  have  other  types  of 
insulation  installed.  However,  where 
other  types  of  insulation  are  suitable, 
the  energy  losses  are  less  likely  to  be 
continued  in  later  years,  since 
consumers  are  able  to  insulate  and  are 
more  likely  to  do  so  as  they  consider 
their  energy  losses.  For  this  reason,  and 
because  the  failure  to  insulate  these 
residences  would.be  an  indirect  result  of 
a  ban,  the  foregone  energy  savings  in 
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those  homes  where  alternative  types  of 
insulation  are  less  suitable  should  be 
given  greater  emphasis. 

The  cumulative  foregone  energy 
savings  after  the  ban  becomes  effective 
cannot  be  precisely  determined  because 
of  uncertainty  about;  (1)  the  number  of 
UFF  insulation  installations  in  future 
years  in  the  absence  of  a  ban;  (2)  the 
total  number  of  uninsulated  residences; 
and  (3)  the  development  of  new 
alternative  wall  cavity  insulating 
materials  in  the  future  that  may  also  be 
suitable  for  the  small  percentage  of 
installation  for  which  urea 
formaldehyde  foam  is  now  reportedly 
the  only  available  insulating  material. 

A  ban  of  UFF  insulation  could  have 
an  adverse  effect  on  the  resale  value  of 
residences  or  other  buildings  that  have 
been  insulated  with  UFF  insulation. 

Since  the  ban  is  not  retroactive  and 
does  not  directly  affect  products  that 
have  already  been  installed,  this  impact 
would  be  a  secondary,  rather  than  a 
primary  impact  of  the  ban.  A  decline  in 
real  estate  values  of  homes  insulated 
with  UFF  insulation  could  also  occur  in 
the  absence  of  a  ban,  though  to  the 
extent  that  it  does,  such  losses  in  value 
would  not  be  attributable  to  the  ban.  At 
the  present  time,  there  is  insufficient 
information  to  accurately  estimate  the 
magnitude  of  these  effects,  if  any. 

If  the  Commission  bans  UFF 
insulation,  consumers  who  have  already 
had  the  product  installed  may  increase 
their  efforts  to  have  the  insulation 
removed.  This  increase  in  efforts  may 
lead  to  greater  costs  incurred  by  urea 
formaldehyde  foam  chemical 
manufacturers  and  installers  in  litigation 
or  in  taking  remedial  measures. 

Although  these  costs  could  be  a 
significant  factor  in  the  overall 
economic  impact  of  a  ban,  at  the  present 
time  there  is  insufficient  information  to 
estimate  their  magnitude,  if  any. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  The  Commission  is  aware  of 
the  following  actions  taken  by  State  and 
Federal  agencies  concerning  UFF 
insulation. 

(1]  Based  on  the  risk  of  acute  illness 
presented  by  the  product,  the  State  of 
Massachusetts  has  declared  UFF 
insulation  to  be  a  banned  hazardous 
substance  and  has  required  the  removal 
of  UFF  insulation  from  commerce  in  that 
State.  The  Massachusetts  ban  became 
effective  November  14, 1979.  The 
Massachusetts  regulations  are  currently 
in  litigation,  although  the  ban  itself  is  in 
effect  during  this  litigation.  The  State 
has  issued  repurchase  provisions  for  the 
ban,  effective  November  20, 1980.  These 
provisions  allow  homeowners  who  have 


had  their  homes  insulated  with  UFF 
insulation  to  have  the  foam  removed  at 
the  manufacturer’s  expense  if  at  least 
one  occupant  of  the  structure  has 
suffered  adverse  health  effects  which 
occured  or  were  aggravated  after 
exposure  to  the  UFF  insulation. 

(2)  The  Attorney  General’s  Office  of 
the  State  of  Connecticut  has  entered  into 
an  agreement  with  nine  members  of  the 
UFF  insulation  industry  to  resolve 
complaints  concering  acute  illness 
associated  with  UFF  insulation.  The 
Connecticut  agreement  also  requires 
manufacturers  to  provide  prospective 
purchasers  with  a  notice  concerning 
possible  adverse  health  effects 
associated  with  the  product.  On  January 
1, 1980,  the  Connecticut  Department  of 
Consumer  Protection  proposed  a 
regulation  to  require  a  health  notice  in 
all  UFF  insulation  contracts  for  all 
manufacturers. 

(3)  The  Office  of  the  Attorney  General 
of  the  State  of  Colorado  issued  a 
warning  on  December  4, 1978  about 
potential  acute  health  hazards  to 
consumers  who  have  purchased  UFF 
insulation.  Denver  County  has  adopted 
a  prohibition  against  the  use  of  UFF 
insulation  in  new  or  existing 
construction. 

The  Colorado  Board  of  Health  held  a 
hearing  on  UFF  insulation  on  June  18, 
1980  on  the  advisability  of  either 
requiring  labeling  or  banning  the 
product.  On  September  17, 1980,  based 
on  the  acute  health  hazards  to 
consumers,  the  Colorado  Department  of 
Health  banned  the  future  installation  of 
UFF  insulation  in  facilities  where 
persons  may  be  exposed  for  a 
protracted  length  of  time  without 
knowledge  of  the  presence  of  the 
product.  The  health  department  also 
requires  a  disclosure  statement  in 
contracts  for  installation  of  the  product 
in  private  dwellings  or  other  buildings 
not  covered  by  the  ban. 

(4)  New  York  and  Rhode  Island  have 
adopted  health-  and  safety-related 
disclosure  requirements  for  the  product 
concerning  the  acute  risk  of  injury. 

(5)  In  Minnesota,  the  legislature 
enacted  a  law  requiring  the 
Commissioner  of  Health  to  determine  if 
a  significant  health  problem  is  presented 
by  the  use  of  building  materials, 
including  UFF  insulation,  that  emit 
formaldehyde  gas.  On  May  22. 1980,  the 
Commissioner  of  Health  declared  that 
because  of  problems  of  acute  toxicity, 
the  use  of  building  materials  which  give 
off  formaldehyde  vapor  can  be  a 
“significant  health  problem”  under 
certain  circumstances.  On  June  23, 1980, 
a  temporary  rule  was  proposed  which 
will  establish  a  maximum  limit  of  0.1 


parts  per  million  for  the  air  inside  newly 
constructed  dwelling  units. 

(6)  On  December  18. 1979,  the  Virginia 
Department  of  Health  issued  a  Health 
Hazard  Alert  Sheet  on  the  problems  of 
acute  toxicity  presented  by 
formaldehyde  and  UFF  insulation. 

(7)  In  several  State  legislatures,  bills 
have  been  introduced  to  ban  or  impose  a 
moratorium  on  the  sale  of  UFF 
insulation  (Arizona,  West  Virginia,  New 
Hampshire,  and  Ohio),  to  set 
performance  requirements  limiting 
formaldehyde  emission  (California),  or 
to  require  safety-related  disclosures 
(Maryland). 

(8)  The  Canadian  government  has 
adopted  a  temporary  ban  of  further 
sales  of  UFF  insulation,  effective  in 
December  1980,  because  of  the  acute 
and  chronic  risks  of  injury  associated 
with  the  product. 

(9)  The  Department  of  Housing  and 
Urban  Development  (HUD)  has  issued  a 
Use  of  Materials  Bulletin  (UMB  #74, 
October  13, 1977)  for  UFF  insulation. 
UMB  #74  explains  the  conditions  under 
which  HUD  will  accept  the  product  and 
stipulates  certain  limitations  for  its  use 
in  new  home  construction. 

(10)  On  May  29, 1980,  the  Small 
Business  Administration  (SBA)  informed 
the  Commission  that  the  SBA  declined 
to  make  small  businesses  in  the  UFF 
insulation  industry  eligible  for  financial 
assistance  under  the  Economic 
Dislocation  Loan  Program.  SBA 
determined  that  the  problems  affecting 
the  industry  are  not  due  to  direct 
governmental  actions  but  were  caused 
by  adverse  publicity  resulting  from 
improper  installation  of  the  product  by 
dealers. 

(11)  On  September  25, 1980,  the 
Department  of  Energy  (DOE)  published 
interim  final  material  and  installation 
standards  for  UFF  insulation  (45  FR 
63786).  These  standards  are  now  in 
effect.  DOE  stated  in  the  preamble  to  the 
regulation  that  if  significant  new 
information  arises,  DOE  will  be  able  to 
take  whatever  action  is  appropriate 
including,  if  necessary,  banning  UFF 
from  the  Residential  Conservation 
Service  Program  (45  FR  63787).  DOE  also 
stated  that  its  regulations  will  conform 
with  any  legal  action  taken  by  the 
Commission  with  respect  to  UFF 
insulation  (45  FR  63787).  The  DOE 
regulations  include  a  required  notice  to 
consumers  that  is  similar  to  the  notice 
proposed  by  the  Commission. 

On  January  27, 1981  DOE  proposed  (48 
FR  8997)  to  either  amend  their  interim 
standard  for  UFF  insulation  or  to  ban 
the  installation  of  UFF  insulation  under 
the  Residential  Conservation  Service 
Program. 
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Active  Government  Collaboration 

The  National  Academy  of  Sciences 
(NAS),  in  a  10-month  comprehensive 
analysis  of  existing  formaldehyde 
research  in  the  international  health 
community  prepared  for  the  Commission 
in  March  1980,  recommended  that 
consumer  exposure  to  formaldehyde  be 
reduced  to  the  lowest  practical  level. 

In  November  1980,  a  panel  of  16 
Federal  experts  in  health  science  and 
cancer  research  advised  the 
Commission  that  formaldehyde  should 
be  presumed  to  pose  a  risk  of  cancer  for 
human  beings. 

The  Commission  has  also  conducted 
research  with  the  Department  of  Energy 
to  help  determine  why  formaldehyde  gas 
is  released  from  UFF  insulation  and 
whether  there  are  means  of  preventing 
such  release.  The  Commission  has  also 
received  a  completed  economic  study, 
conducted  by  a  contractor,  concerning 
the  major  uses  of  formaldehyde  in 
consumer  products,  including  UFF 
insulation.  The  study  also  provides  an 
overview  of  the  production  of  and 
market  for  formaldehyde. 

The  Commission  staff  has  had 
meetings  with  the  National  Association 
of  Urea  Foam  Insulation  Manufacturers, 
the  National  Insulation  Certification 
Institute,  and  the  Formaldehyde  Institute 
[including  the  National  Particleboard 
Association  and  the  Hardwood  Plywood 
Manufacturers  Association). 

Timetable 

Regulatory  Impact  Analysis — The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as 
defined  under  E.0. 12291.  However, 
the  Commission  prepares 
essentially  the  same  information  in 
its  rulemaking  proceedings. 

Final  Rule — To  be  determined. 

Final  Rule  Effective — 30  to  180  days 
after  any  final  ban  is  publi'shed. 

Available  Documents 

CPSC  staff  briefing  packages  dated 
November  2, 1979,  April  23, 1980, 
September  2, 1980  and  November  18, 

1980  (includes  economic  impact  report 
and  public  comments,  from  comment 
period  February  5  to  April  6, 1981)  are 
available  from  the  Office  of  the 
Secretary,  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

“Public  Hearings  Concerning  Safety 
and  Health  Problems  That  May  Be 
Associated  With  Release  of 
Formaldehyde  Gas  From  Urea 
Formaldehyde  Foam  Insulation,”  44  FR 
69578,  December  3, 1979. 


“Urea-Formaldehyde  Foam  Insulation 
Proposed  Notice  to  Purchasers,”  45  FR 
39434,  June  10, 1980. 

Regulatory  Flexibility  Analysis. 
January  1981. 

“Urea-Formaldehyde  Foam  Insulation; 
Proposed  Ban;  Denial  of  Petition,”  46  FR 
11188,  February  5, 1981. 

Agency  Contact 

Harry  Cohen,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  DC  20207 
(301)  492-6453 


NUCLEAR  REGULATORY 
COMMISSION 

Office  of  Nuclear  Regulatory  Research 

Disposal  of  High-Level  Radioactive 
Waste  in  Geologic  Repositories 
Regulation  (10  CFR  Part  60) 

Legal  Authority 

Energy  Reorganization  Act  of  1974, 

§§  202  (3)  and  (4),  42  U.S.C  §  5842. 

Reason  for  Including  This  Entry 

The  Nuclear  Regulatory  Commission 
(NRC)  has  included  this  rule  in  the 
Calendar  because  it  deals  with  an 
important  health  and  safety  issue  which 
has  great  public  interest. 

Statement  of  Problem 

The  Energy  Reorganization  Act  of 
1974  gives  NRC  licensing  and  regulatory 
authority  over  facilities  to  be  built  and 
operated  by  the  Department  of  Energy 
(DOE)  for  the  permanent  disposal  of 
high-level  radioactive  wastes  (HLW) 
that  have  been  generated  under 
activities  licensed  by  the  Commission  or 
by  government  programs.  High-level 
radioactive  wastes  are  either  the  residue 
from  reprocessing  spent  reactor  fuel  or 
spent  fuel  itself  if  it  is  to  be  disposed 
without  reprocessing. 

The  intent  of  this  regulation  is  to 
provide  information  to  DOE  and  other 
interested  parties  on  how  the  NRC  plans 
to  exercise  its  authority  over  DOE 
facilities  to  be  used  for  the  disposal  of 
HLW  in  prepared  cavities  deep  in  the 
earth.  (This  method  of  waste  disposal  is 
commonly  termed  “geologic  disposal,” 
and  the  facility  itself  is  called  a 
“geologic  repository.”)  The  NRC  has 
published  as  a  final  rule  the  licensing 
procedures  for  the  disposal  of  HLW  in 
geologic  repositories  (February  25, 1981, 
46  FR  13971). 

This  rulemaking  is  taking  place  in  two 
segments.  The  first  segment  consisted  of 
the  licensing  procedures  noted  above. 
The  second  deals  with  the  technical 


criteria  which  will  be  published  shortly 
as  a  proposed  rule.  An  ANPRM  was 
published  May  13, 1980.  Specifically,  the 
first  segment  spells  out  the  procedures 
DOE  should  follow  in  applying  for  an 
NRC  license  for  geologic  disposal  of 
HLW  and  the  procedures  NRC  will 
follow  in  reviewing  that  application.  The 
second  segment  contains  the  technical 
criteria  the  NRC  will  use  in  evaluating  a 
DOE  application,  approving  or 
disapproving  a  license,  and  inspecting 
the  placement  of  the  waste  within  the 
geologic  repository.  Specific  topics 
addressed  include  the  suitability  of  a 
site  and  the  design  and  closure  of  a 
repository.  During  the  licensing  process, 
the  NRC  staff  will  be  available  to 
discuss  opportunities  for  participation 
with  representatives  of  both  State  and 
local  governments.  Provisions  for 
participation  of  Indian  tribes  in  the 
licensing  process  are  also  set  forth. 

Alternatives  Under  Consideration 

This  regulation  addresses  only 
geologic  disposal  of  HLW.  The  NRC  had 
considered  promulgating  a  broad 
regulation  to  cover  other  methods  which 
have  been  suggested  for  the  disposal  of 
HLW,  such  as  placing  the  wastes  on  the 
ocean  floor  (seabed  emplacement),  or 
within  a  polar  ice  cap  (icesheet 
disposal).  However,  neither  of  these 
methods  appears  to  be  within  NRC’s 
jurisdiction,  and  other  potential  methods 
(e.g.,  transmutation-alteration  of  the 
waste  to  decrease  its  radioactivity)  do 
not  appear  to  be  technically  developed 
to  the  point  that  rulemaking  would  be 
warranted. 

The  NRC  had  also  considered  whether 
to  proceed  with  rulemaking  at  this  time 
or  to  rely  on  its  existing  body  of 
regulations  in  discharging  its  licensing 
responsibilities  over  the  disposal  of 
HLW.  The  NRC  has  decided  to  proceed 
with  rulemaking  because  reliance  on 
existing  regulations  would  neither  give 
proper  perspective  to  the  unique 
problem  of  geologic  disposcl  of  HLW, 
nor  provide  the  guidance  to  both  the 
DOE  and  the  public  which  NRC  believes 
to  be  necessary  to  an  efficient  and 
publicly  accessible  licensing  process. 

Summary  of  BeneHts 

Sectors  Affected:  Industries  producing 
high-level  radioactive  waste,  such  as 
electric  services  using  nuclear  power; 
DOE  (including  HLW  from  its 
research  and  development  and 
military  programs);  State  and  local 
governments;  and  the  general  public. 
Industry  would  be  able  to  dispose  of 
its  high-level  radioactive  waste 
permanently  in  a  DOE  repository 
licensed  under  this  regulation.  State, 


Federal  Register  /  Vol.  46,  No.  125  /  Tuesday,  June  30, 1981  /  Calendar  of  Federal  Regs. 


34143 


Tribal,  and  local  governments  would  be 
able  to  participate  in  the  licensing 
process  under  the  provisions  of  this 
regulation.  This  regulation  would  require 
NRC  to  make  a  finding  of  reasonable 
assurance  that  the  high-ldvel  radioactive 
waste  could  be  disposed  of  in  a  manner 
that  would  protect  the  public  health  and 
safety,  and  the  environment. 

The  principal  benefit  that  will  accrue 
to  the  public  is  that  it  will  better 
understand  the  basis  upon  which  the 
Commission  will  determine  whether 
waste  disposal  by  DOE  meets  the 
standard  set  forth  by  the  Environmental 
Protection  Agency  (EPA).  It  should  be 
noted  that  the  NRC  could  fulfill  its 
licensing  responsibilities  through 
judicious  application  of  its  existing 
regulations  for  possession  of  source, 
byproduct,  and  special  nuclear  material 
(10  CFR  Parts  30, 40,  and  70).  However, 
to  do  so  would  not  afford  the  public  the 
opportunity  to  comment  in  a  very 
specific  way  as  to  what  it  believes  are 
the  necessary  features  of  a  waste 
disposal  system  adequate  to  meeting  the 
generally  applicable  environmental 
standard. 

Summary  of  Costs 

Sectors  Affected:  Industries  producing 
high-level  radioactive  waste,  such  as 
electric  services  using  nuclear  power; 
DOE  (including  HLW  from  its 
research  and  development,  and 
military  programs);  users  of  electricity 
produced  by  nuclear  power;  and  NRC. 
Based  on  EPA  estimates  done  in  1978, 
the  estimated  construction  and 
operating  costs  for  a  geologic  repository 
range  from  $1  billion  to  $5  billion  (in 
1978  dollars).  Estimates  of  the  impact  on 
the  cost  of  electricity  production  vary 
over  a  wide  range,  but  are  not  expected 
to  exceed  one  mill  (Vio  of  a  cent)  per 
kilowatt  hour.  As  many  as  four 
repositories  may  be  required  to 
accommodate  the  HLW  that  the 
Government  and  commercial  interests 
generate  by  the  end  of  the  century. 
Compliance  with  NRC’s  regulations  are 
not  expected  to  alter  these  costs. 

The  only  costs  to  produce  the 
regulation  are  the  resources  that  NRC 
expends  to  develop,  support,  and  issue 
it. 

Related  Regulations  and  Actions 

Internal:  This  action  is  related  to  an 
NRC  program  to  classify  radioactive 
waste  according  to  the  degree  of  hazard 
it  presents. 

External:  This  action  is  related  to  the 
Environmental  Protection  Agency’s 
criteria  and  standards  being  developed 
for  the  disposal  of  HLW. 


Active  Government  Collaboration 

The  NRC  has  active  liaison  with  the 
Environmental  Protection  Agency,  the 
United  States  Geological  Survey,  and 
the  Department  of  Energy. 

Timetable 

NPRM  (Technical  Criteria) — ^June 

1981. 

Public  Comment  Period — Ninety  days 
following  NPRM. 

Public  Hearing — To  be  determined. 
Final  Rule  (Technical  Criteria) — ^June 

1982. 

Regulatory  Impact  Analysis — Not 
required,  but  similar  material 
available  with  NPRM. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Commission  Paper — SECY-79-366. 
ANPRM,  “Technical  Criteria  for 
Regulating  Geologic  Disposal  of  High- 
Level  Radioactive  Waste,”  45  FR  31393, 
May  13, 1980. 

Policy  Statement — “Licensing 
Procedures  for  Geologic  Repositories  for 
High-Level  Radioactive  Wastes,”  43  FR 
53869,  November  17, 1978. 

NPRM  (Procedural  Requirement) — 
“Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories; 
Proposed  Licensing  Procedures,”  44  FR 
70408,  December  6, 1979. 

NPRM  (Procedural  Requirement) — 
“Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories; 
Licensing  Procedures,”  46  FR  13971, 
February  25, 1981. 

NUREG-0279 — “Determination  of 
Performance  Criteria  for  High-Level 
Solidified  Nuclear  Waste,”  July  1977. 

NUREG-0465 — “A  Classihcation 
System  for  Radioactive  Waste 
Disposal — What  Waste  Goes  Where?”, 
June  1978. 

All  of  the  above  documents  are 
available  in  the  NRC  Public  Document 
Room  at  1717  H  Street,  N.W., 
Washington,  DC,  for  inspection  and 
copying  for  a  fee.  The  NUREG  docments 
are  also  available  for  sale  by  writing  the 
National  Technical  Information  Service, 
Springfield,  VA  22161. 

Agency  Contact 

Frank  Arsenault,  Director 
Division  of  Health,  Siting,  and  Waste 
Management 

Office  of  Nuclear  Regulatory  Research 
U.S.  Nuclear  Regulatory  Commission 
Washington,  DC  20555 
(301)  427-4350 
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CHAPTER  5— HUMAN 
RESOURCES 

ED-OESE 

Financial  Assistance  to  Local 
and  State  Agencies  to  Meet 
Special  Educational  Needs; 
and  Financial  Assistance  to 
Local  Educational  Agencies 
for  Children  with  Special 


Educational  Needs .  34144 

ED-OPE 

Institutional  Aid  Program  Regu¬ 
lations .  34145 

HUD-HOUS 

Minimum  Property  Standards 
for  One-  and  Two-Family 
Dwellings .  34146 

DOJ-CRD 

Coordination  of  Enforcement  of 
Nondiscrimination  in  Federal¬ 
ly  Assisted  Programs .  34147 

DOJ-CRD 


Procedures  for  Complaints  of 
Employment  Discrimination 
Filed  Against  Recipients  of 
Federal  Funds .  34149 

DOJ-CRD 

Regulations  Prohibiting  Dis¬ 
crimination  on  the  Basis  of 
Age  in  Federally  Assisted 
Programs .  34150 

DOJ-CRD 

Regulations  Prohibiting  Dis¬ 
crimination  on  the  Basis  of 
Sex  in  Education  and  Train¬ 
ing  Programs  Receiving  Fed¬ 


eral  Financial  Assistance .  34151 

DOJ-INS 

Admission  of  Refugees  and 
Asylum  Procedures .  34152 

GSA-HRO 

Nondiscrimination  in  Federally 
Assisted  Programs .  34153 

GSA-NARS 


Freedom  of  Information  Act 
Requests  for  National  Secu¬ 
rity  Classified  Information  in 
the  National  Archives .  34156 

SBA 

Revision  to  Method  of  Estab¬ 
lishing  Size  Standards  and 
Definitions  of  Small  Business ..  341 57 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Financial  Assistance  to  Local  and 
State  Agencies  to  Meet  Special 
Educational  Needs;  and  Financial 
Assistance  to  Local  Educational  - 
Agencies  for  Children  with  Special 
Educational  Needs  (34  CFR  Parts  200 
and  201) 

Legal  Authority 

Elementary  and  Secondary  Education 
Act  otl965,  Title  1,  §§  101-198,  as 
amended  by  P.L.  95-561,  20  U.S.C. 

§§  2701-2854. 

Reason  for  Including  This  Entry 

The  Department  of  Education  (ED) 
includes  this  entry  because  the 
regulations  govern  one  of  ED’s  largest 
programs  of  Federal  assistance  to 
education.  These  regulations  could  have 
an  effect  of  $100  million  or  more  on  the 
economy. 

Statement  of  Problem 

These  regulations  are  necessary  to 
implement  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  as 
amended  by  the  Education  Amendments 
of  1978. 

Title  I  authorizes  a  State-administered 
grant  program  that  provides  financial 
assistance  to: 

(1)  Local  educational  agencies  [LEAs] 
for  projects  designed  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  low-income  areas 
and  children  in  local  institutions  for 
neglected  or  delinquent  children. 

(2)  State  agencies  for  projects 
designed  to  meet  the  special  educational 
needs  of  handicapped  children. 

(3)  State  agencies  for  projects 
designed  to  meet  the  special  educational 
needs  of  children  in  institutions  for 
neglected  or  delinquent  children,  or 
children  in  adult  correctional 
institutions. 

(4)  State  educational  agencies  (SEAs) 
for  projects  designed  to  meet  the  special 
educational  needs  of  migratory  children 
of  migratory  agricultural  workers  or 
fishers. 

The  proposed  Title  1  regulations 
consist  of  two  parts:  34  CFR  Part  200 
and  34  CFR  Part  201. 

Part  200  contains  general 
requirements  that  apply  to  all  Title  1 
grantees  and  to  State  and  Federal 
administration  of  Title  1  programs. 

Part  201  contains  requirements  that 
apply  only  to  those  Title  1  projects 
operated  by  LEAs  to  provide 
supplemental  educational  services  for 
educationally  deprived  children  in 


eligible  low-income  areas  and  for 
children  in  local  institutions  for 
neglected  or  delinquent  children. 

Alternatives  Under  Consideration 

We  published  in  the  Federal  Register 
on  January  19, 1981  (46  FR  5136)  final 
regulations  for  Title  1  of  the  Elementary 
and  Secopdary  Education  Act  of  1965,  as 
amended.  Pursuant  to  a  Presidential 
memorandum,  we  postponed  the 
effective  date  of  these  regulations  until 
March  30, 1981  (46  FR  12495,  February 
17, 1981). 

On  the  same  date  that  we  published 
the  final  Title  I  regulations,  the 
Department  published  a  Notice  of 
Proposed  Rulemaking:  Cross-reference 
(46  FR  5236,  January  19, 1981),  in  which 
we  invited  public  comment  on  the 
requirements  imposed  on  State  and  local 
educational  agencies  by  34  CFR  200.93- 
200.95  (requiring  use  of  Title  I  funds  only 
for  the  “excess  costs”  directly 
attributable  to  Title  I  projects  which 
exceed  the  average  per  pupil 
expenditure  of  a  local  educational 
agency)  and  34  CFR  201.130-201.143 
(requiring  use  of  Title  I  funds  only  to 
“supplement,  not  supplant”  certain 
funds  from  State  and  local  sources).  The 
Department  received  a  number  of 
comments  objecting  to  the  burdens 
imposed  by  these  provisions.  In 
particular,  a  number  of  school 
administrators  expressed  the  opinion 
that  the  final  regulations  regarding 
“excess  costs”  did  not  provide  as  much 
flexibility  as  the  June  11, 1980  proposed 
regulations  because  the  more  recent 
regulations  defined  “excess  costs”  in 
terms  of  individual  Title  1  projects,  and 
therefore  did  not  provide  administrators 
with  the  opportunity  to  develop 
individual  interpretations  of  “excess 
costs.” 

After  further  reviewing  the  final  Title  I 
regulations  concerning  the  “excess 
costs”  and  “supplement,  not  supplant” 
requirements,  the  Secretary  decided  to 
amend  §§  200.93-200.95  and  §§  201.130- 
201.144  to  designate  them  as  guidelines, 
rather  then  regulations  (46  FR  18976, 
March  27, 1981).  As  guidelines,  these 
provisions  do  not  impose  any 
requirements  on  grantees  beyond  those 
specified  in  the  Title  1  statute.  Rather, 
the  guidelines  are  intended  to  assist 
agencies  in  meeting  the  statutory 
requirements.  While  the  guidelines 
describe  permissible  ways  of  meeting 
the  statutory  “excess  costs”  and 
“supplement,  not  supplant” 
requirements,  grantees  may  develop  and 
pursue  alternative  approaches  that 
comply  and  are  not  bound  by  the 
excessively  rigid  and  burdensome 
regulatory  requirements  in  the 
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regulations  as  originally  published. 
Grantees  must,  of  course,  continue  to 
comply  fully  with  the  “excess  costs” 
requirement  in  §  126(b)  of  the  Title  I 
statute  and  to  use  Federal  funds  to 
“supplement,  not  supplant”  non-Federal 
sources  as  required  in  §  §  126  (c)  and  (d) 
of  the  Title  I  statute. 

The  Department  published  this 
amendment  to  the  Title  I  Hnal 
regulations  in  the  Federal  Register  on 
March  27, 1981  at  46  FR  18976.  On  the 
same  date,  the  Department  published  a 
notice  of  intent  to  further  review  these 
regulations  by  a  target  date  of  January 
31, 1982  (46  FR  19000).  The  notice  of 
review  invited  interested  persons  to 
submit  comments  on  or  before  May  31, 
1981. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local 
educational  agencies;  educationally 
deprived  elementary  and  secondary 
school  students  and  their  parents;  and 
elementary  and  secondary  school 
teachers  and  other  education 
employees. 

Congress  appropriated  $3.2  billion  in 
fiscal  year  1979  for  Title  I  programs 
operated  in  the  1979-1980  school  year. 

Of  that  total.  Congress  appropriated  $2.8 
billion  for  Title  I  grants  to  LEAs. 

In  appropriating  this  sum.  Congress 
recognized  the  special  educational 
needs  of  children  from  low-income 
families  and  the  impact  that 
concentrations  of  low-income  families 
have  on  the  ability  of  LEAs  to  support 
adequate  educational  programs.  Federal 
financial  assistance  is  provided  as 
formula  grants  to  LEAs  serving  areas 
with  concentrations  of  children  from 
low-income  families  and  enables  them 
to  expand  and  improve  those 
educational  programs  which  contribute 
particularly  to  meeting  the  special 
educational  needs  of  educationally 
deprived  children.  The  amount  of 
assistance  available  to  an  LEA  depends 
on  the  number  of  these  children  being 
served.  Financial  assistance  is  also 
provided  to  meet  the  special  educational 
needs  of  Indian  children,  of  children  of 
certain  migrant  parents,  and  of 
handicapped,  neglected,  and  delinquent 
children. 

Federal  funds  are  used  to  pay 
instructional  and  administrative  costs! 

In  addition,  the  proposed  rules  provide 
for  teacher,  school  board,  and  parent 
participation  in  Title  I  projects. 

By  amending  these  regulations  to 
designate  the  provisions  regarding 
“excess  costs”  and  “supplement,  not 
supplant”  as  guidelines,  the  Secretary 
relieves  regulatory  burdens  on  grantees. 
Although  grantees  will  now  be  able  to 
approach  these  issues  with  more 


flexibility,  they  must  continue  to  comply 
fully  with  the  statutory  requirements. 

Summary  of  Costs 

Sectors  Affected:  State  and  local 

educational  agencies. 

The  primary  administrative  costs  stem 
from  the  recordkeeping  and  reporting 
requirements  imposed  on  State  and  local 
educational  agencies  in  order  for  them 
to  obtain  and  account  for  Federal  funds. 
However,  Federal  payments  are  made 
from  Title  I  funds  to  reimburse  these 
costs.  Some  of  the  requirements,  such  as 
the  rule  against  supplanting  local  effort, 
also  cause  administrative  burdens  by 
requiring  that  LEAs  be  prepared  to 
demonstrate  that  the  State  and  local 
funds  currently  available  for  each  type 
of  special  program  are  properly 
allocated.  Many  of  these  requirements, 
however,  are  imposed  by  statute.  No 
systematic  data  are  available  on  the 
costs  of  those  requirements  that  are  only 
partially  mandated  by  law  and  whether 
State  and  local  educational  agencies  are 
fully  reimbursed  fiom  Title  I  funds  for 
the  costs  of  these  requirements. 

Related  Regulations  and  Actions 

Internal:  ED  regulations  in  34  CFR 
Parts  203,  204,  and  302  were  published 
separately  and  are  now  in  effect  as  final 
regulations.  Part  302  governs  Title  I 
grants  to  State  agencies  operating 
projects  for  handicapped  children.  Part 

203  governs  Title  I  grants  to  State 
agencies  operating  projects  for 
neglected  or  delinquent  children.  Part 

204  governs  Title  I  grants  to  SEAs 
operating  projects  for  migratory 
children. 

External:  None. 

Active  Government  Collaboration 

In  addition  to  considering  public 
comments,  ED  made  special  efforts  to 
obtain  additional  specific  suggestions 
from  State  and  local  government 
officials. 

Timetable 

Regulatory'  Impact  Analysis — ^To  be 
completed  by  January  31, 1982. 

Final  Rules — Have  taken  interim 
effect  pending  completion  of 
Regulatory  Impact  Analysis  in 
accordance  with  Executive  Order 
12291. 

Public  Hearings — None. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 44  FR  38400,  June  29, 1979. 

NPRM— 45  FR  39712,  June  11, 1980. 

Individuals  interested  in  reviewing 
public  comments  may  call  or  write  the 
Agency  Contact  listed  below. 


Final  Rule — 46  FR  5136,  January  19, 
1981. 

NPRM— 46  FR  5236,  January  19, 1981, 
Final  Rule— 46  FR  18976,  March  27, 
1981. 

Notice  of  Intent  To  Review — 46  FR 
1900,  March  27, 1981. 

Agency  Contact 

Dr.  John  F.  Staehle 
Acting  Associate  Deputy  Assistant 
Secretary  for  Compensatory 
Education 

'Office  of  Compensatory  Education 
Department  of  Education 
ROB-3,  Room  3642 
400  Maryland  Avenue,  S.W. 
Washington,  DC  20202 
(202)  245-2720 


ED — Office  of  Post-Secondary 
Education 

institutional  Aid  Progam  Regulations 
(34  CFR  Parts  624, 625, 626,  and  627) 

Legal  Authority 

Title  III  of  the  Higher  Education  Act  of 
1965,  §§301-347,  as  amended  by  P.L.  96- 
374,  20  U.S.C.  §§  1051-1069C. 

Reason  for  Including  This  Entry 

The  Department  of  Education  (ED) 
includes  this  entry  to  increase  public 
participation  in  the  development  of 
these  regulations  because  the 
regulations  concern  issues  of  great 
public  interest  to  the  institutions 
targeted  for  funding. 

Statement  of  Problem 

The  regulations  the  Department 
expects  to  propose  are  necessary  to 
implement  Title  III  of  the  Higher 
Education  Act  of  1965  as  amended  by 
the  Education  Amendments  of  1980. 

Title  III  provides  Federal  financial 
assistance  to  institutions  of  higher 
education  to  solve  problems  that 
threaten  their  ability  to  survive  and  to 
stabilize  their  management  and  fiscal 
operations. 

Title  III  is  one  of  the  original  programs 
authorized  by  the  Higher  Education  Act 
of  1965.  In  1973,  Title  III  consisted  of  two 
separate  programs,  and  in  1979  these 
programs  were  merged.  The  Education 
Amendments  of  1980  revised  Title  III  by 
establishing  three  separate  grant 
programs: 

(1)  Strengthening  Institutions  Program; 

(2)  Aid  to  Institutions  with  Special 
Needs  Program;  and 

(3)  Challenge  Grant  Program. 

All  three  programs  fund  the  same  type 
of  activities.  The  only  major  differences 
in  the  programs  are:  the  institutions 
eligible  for  funding,  the  duration  of  the 
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grants,  and  the  matching  funds 
requirements. 

Alternatives  Under  Consideration 

The  regulations  ED  expects  to  propose 
are  in  the  planning  stage.  Therefore,  it  is 
not  clear  what,  if  any,  alternatives  will 
be  considered. 

Summary  of  BeneHts 

Sectors  Affected:  Institutions  of  higher 

education. 

In  reenacting  the  Title  III  program. 
Congress  recognized  that  many 
institutions  of  higher  education  face  the 
problems  of  declining  enrollments  and 
scarce  resources  which  threaten  their 
ability  to  survive.  In  addition,  many 
institutions  also  face  problems 
stemming  from  ineffective 
administrative  and  fiscal  management, 
as  well  as  an  inability  to  engage  in  long- 
range  planning,  recruitment,  and 
development  activities.  The  money 
provided  to  institutions  under  the  Title 
III  programs  enables  them  to  plan, 
develop,  and  implement  a 
comprehensive  long-range  development 
plan  to  strengthen  their  academic 
quality  and  institutional  management 
and  to  promote  self-sufficiency  and 
growth.  Activities  that  may  be  funded  as 
part  of  such  a  plan  include  faculty  and 
curriculum  development,  student 
services,  and  fiscal  and  administrative 
management  development.  For  example, 
grants  have  been  awarded  to 
institutions  of  higher  education  to: 
improve  their  career  counseling  and 
placement  services:  develop  curriculum 
in  new  areas;  establish  an  integrated 
management  information  system;  and 
develop  institutional  research  offices. 

It  has  been  estimated  that  375  to  400 
awards  will  be  made  under  Title  III  in 
FY  1982: 

•  203  under  the  Strengthening 
Institutions  Program; 

•  213  under  the  Aid  to  Institution  with 
Special  Needs  Program;  and 

•  15  under  the  Challenge  Grant 
Program. 

Further,  it  has  been  estimated  that: 

•  planning  grants  awarded  under  the 
Strengthening  Institutions  and  Aid  to 
Institutions  with  Special  Needs 
programs  will  range  from  $30,000  to 
$50,000: 

•  implementation  grants  awarded 
under  the  Strengthening  Institutions  and 
Aid  to  Institutions  with  Special  Needs 
programs  will  range  from  $200,000  to 
$750,000;  and 

•  grants  awarded  under  the  Challenge 
Grant  Program  will  range  from  $500,000 
to  $1  million. 

The  Administration  requested  an 
appropriation  of  $129.6  million  for  FY 
1982  for  the  Title  III  programs. 


Summary  of  Costs 

Sectors  Affected:  Institutions  of  higher 
education. 

The  authorizing  legislation  requires  an 
applicant  to  develop  a  long-range 
comprehensive  development  plan. 
However,  before  an  institution  submits  a 
plan,  it  must  submit  an  application  to 
determine  if  it  is  eligible  to  receive  Title 
III  funding. 

It  is  estimated  that: 

•  the  application  for  grants  under  the 
Strengthening  Institutions  Program,  the 
Aid  to  Institutions  with  Special  Needs 
Program,  and  the  Challenge  Grant 
Program  will  each  require  an  average  of 
60  person  hours  to  complete;  and 

•  the  request  for  designation  as  an 
eligible  institution  under  the 
institutional  aid  programs  will  require 
an  average  of  .5  person  hours  to 
complete. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — August  1981. 

Public  Comment  Period — Following 
NPRM. 

Public  Hearings — ^To  be  determined. 
Final  Rule — To  be  determined. 
Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — To 
be  determined. 

Available  Documents 
None. 

Agency  Contact 

Alfreda  M.  Liebermann,  Chief 
Policy  and  Planning  Section 
Division  of  Institutional  Development 
U.S.  Department  of  Education 
L’Enfant  Plaza 
Post  Office  Box  23868 
Washington,  DC  20024 
(202)  245-2384 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing 

Minimum  Property  Standards  for  One- 
and  Two-Family  Dwellings  (24  CFR 
Part  200,  Subpart  S) 

Legal  Authority 

National  Housing  Act,  §  211, 12  U.S.C. 
§  1715(b). 


Reason  for  Including  This  Entry 

The  Department  of  Housing  and 
Urban  Development  (HUD)  thinks  this 
rule  is  important  because  it  is  an  initial 
effort  to  reduce  unessential  regulations, 
incorporate  model  code  standards,  and 
minimize  the  bulk  of  the  current. 

Minimum  Property  Standards. 

Statement  of  Problem 

HUD  now  imposes  Minimum  Property 
Standards  on  the  construction  of  one- 
and  two-family  dwellings  insured  or 
assisted  by  HUD  funds.  The  standards 
were  first  issued  in  the  1930s,  during  the 
early  days  of  the  Federal  Housing 
Administration.  Some  300,000  units  a 
year  are  subject  to  these  standards.  The 
standards  are  set  for  the  health  and 
safety,  marketability,  durability, 
livability,  and  workmanship  of  these 
dwellings.  Over  the  years,  these 
standards  have  increased  in  length  and 
complexity,  due  to  the  continuing  review 
and  revision  of  the  standards  to  conform 
to  up-to-date  building  practices. 
Unfortunately,  this  has  made  the 
standards  harder  to  use  by  builders, 
who  must  maintain  a  familiarity  with  a 
more  lengthy  document,  and  a 
streamlining  of  the  standards  is  now 
appropriate.  HUD’s  Housing  Cost  Task 
Force  identified  several  aspects  of  the 
Minimum  Property  Standards,  such  as 
conformity  with  the  three  major, 
nationally  recognized  model  building 
codes  and  elimination  of  unessential 
“livability”  standards,  which,  if 
changed,  might  improve  the  affordability 
of  housing  without  substantially 
lowering  the  construction  quality  of  the 
housing  affected  (i.e.,  housing  with  FHA 
mortgage  insurance  or  HUD-assisted 
units).  For  these  reasons,  HUD  is 
proposing  a  revision  to  delete 
redundant,  obsolete,  and  unnecessary 
requirements.  Appropriate  parts  of  the 
model  one-  and  two-family  dwelling 
code  are  also  being  incorporated  into 
the  Minimum  Property  Standards, 
particularly  in  the  safety  and  health 
sections  where  the  model  code  is  a 
suitable  substitute. 

Alternatives  Under  Consideration 

Alternative  A  would  be  to  make  no 
change  in  the  present  standards.  This 
would  save  administrative  effort  but  has 
no  other  advantage.  On  the  other  hand, 
if  we  do  not  revise  the  standards,  they 
will  become  more  obsolete  through  time, 
and  present  undue  compliance  costs  will 
be  perpetuated.  Therefore,  we  are 
considering  the  following  alternatives: 

Alternative  B  would  be  to  replace  the 
Minimum  Property  Standards  with  the 
model  one-  and  two-family  dwelling 
code.  While  this  would  reduce 
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compliance  costs  to  builders,  we  are 
concerned  that  this  drastic  step  should 
be  undertaken  only  after  careful  study 
and  consideration  of  the  implications. 

We  are  studying  additional  ways  to 
make  the  Minimum  Property  Standards 
conform  to  the  model  code,  but  until 
these  studies  are  completed  and 
evaluated,  we  feel  alternative  B  is 
premature. 

Alternative  C  is  to  move  toward 
simpliBcation  of  the  Minimum  Property 
Standards  by  deleting  standards  we 
consider  unnecessary  and  revising  the 
sections  of  the  standards  that  in  our 
judgment  can  safely  be  simplified  at  this 
time,  while  retaining  those  standards 
which  we  feel  are  necessary  to  ensure 
the  health  and  safety  of  the  occupants. 
Alternative  C  is  the  alternative  that 
HUD  has  selected  in  this  rulemaking 
procedure. 

Summary  of  Benefits 

Sectors  Affected:  Residential  building 
construction  and  construction 
workers;  public  and  private 
developers  of  housing  programs; 
occupants  and  owners  of  minimum 
standard  housing,  especially  FHA- 
insured  housing;  and  the  mortgage 
banking  industry. 

Although  Minimum  Property 
Standards  govern  all  FHA  housing, 
FHA-eligible  dwellings  are  often  built  to 
standards  higher  than  those  required  by 
the  Minimum  Property  Standards.  In 
such  cases,  the  standards  are  not 
binding  and  lowering  them  will  have  no 
effect.  We  expect,  however,  that  the 
impact  of  these  changes  would  be  felt 
throughout  the  construction  industry 
generally,  because  they  would  promote 
lower  building  costs,  ultimately  reducing 
the  purchaser’s  outlay.  Our  draft 
Regulatory  Analysis  attempted  to  come 
to  grips  with  the  potential  cost  savings, 
but  accurate  estimates  are  not  available, 
since  obtaining  such  estimates  would 
require  a  large  survey  to  determine 
which  standards  are  binding,  and  what 
the  impact  of  lowering  these  standards 
would  be.  Qualitatively,  to  the  extent 
that  cost  savings  are  realized,  the 
amount  of  new  housing  produced  would 
increase,  and  this  would  generate 
indirect  benefits  in  the  form  of 
construction  employment  and  increased 
mortgage  activity  for  the  banking 
industry.  Also,  the  standards  are  picked 
up  by  a  number  of  local  building  codes, 
and  for  this  reason,  changes  in  the 
standards  should  have  an  impact 
beyond  FHA-insured  and  HUD-assisted 
housing  alone. 

The  draft  Regulatory  Analysis 
estimated  the  maximum  benefit  in  terms 
of  a  maximum  direct  cost  saving  of  $61.5 
million  per  year  (1979  dollars],  such 


saving  consisting  of  potential  lowered 
construction  costs.  The  likely  impact  is 
considerably  less  than  this,  in  that  this 
estimate  assumed  all  dwellings 
currently  constructed  at  the  lower  end  of 
the  quality  scale  would  adopt  the  lower 
allowed  standards.  Of  course,  some  of 
these  units  would  not  fully  exploit  the 
potential  cost  savings,  because  builders 
might  consider  a  higher  quality  unit 
more  marketable. 

Siunmary  of  Costs 

Sectors  Affected:  Residential  building 

construction;  occupants  and  owners  of 

minimum  standard  housing;  and  HUD. 

The  purpose  of  the  Minimum  Property 
Standards  is  to  ensure  units  of  housing 
which  are  decent,  safe,  and  sanitary, 
and  which  conform  to  good  building 
practice.  This  protects  the  home  buyer 
by  assuring  the  unit  is  built  to  (at  least] 
a  minimum  quality  level,  and  provides  a 
basis  for  FHA  mortgage  insurance,  so 
that  if  a  mortgage  defaults,  there  is  a 
high  probability  that  the  value  of  the 
property  will  exceed  the  principal 
balance  on  the  loan.  Most  of  the  costs 
associated  with  the  proposed  changes 
are  in  the  form  of  what  we  consider  a 
small  additional  risk  of  lower  quality 
units  being  built.  (Lower  quality  here 
means  smaller  imits  with  fewer 
amenities.] 

There  are  administrative  costs 
involved  in  issuing  a  new  regulation, 
and  builders  will  have  to  become 
familiar  with  a  new  set  of  standards, 
even  though  the  standards  are  simplified 
compared  to  the  existing  ones.  It  is  felt, 
however,  that  these  costs  are  small,  and 
more  than  likely  to  be  offset  by  future 
cost  savings. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  Local  Building  Codes. 

Active  Government  Collaboration 

None. 

Timetable 

Public  Hearings — None  planned. 

Final  Rule — ^To  be  determined.  The 
proposal  is  under  HUD  review. 

Final  Rule  Effective — A  minimum  of 
30  days  after  publication. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

NPRM — September  15, 1980;  45  FR 
62316. 

Public  comments  in  response  to  the 
NPRM  can  be  reviewed  in  Room  5128  at 
the  address  below. 

Draft  Regulatory  Analysis. 

Environmental  Impact  Statement,  July 
1980. 


Available  from  Rules  Docket  Clerk, 
Room  5218  at  address  below. 

Agency  Contact 

Donald  Fairman,  Acting  Deputy 
Director 

Office  of  Architecture  and  Engineering 

Department  of  Housing  and  Urban 
Development,  Room  6170 

451  Seventh  Street,  SW. 

Washington,  DC  20410 

(202]  755-5718 

DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division 

Coordination  of  Enforcement  of 
Nondiscrimination  in  Federally 
Assisted  Programs  (28  CFR  42.401- 
.415*). 

Legal  Authority 

E.0. 12250,  “Leadership  and 
Coordination  of  Nondiscrimination 
Laws”  (45  FR  72995,  November  4, 1980]. 

Reason  for  Including  This  Entry 

The  Department  of  Justice  (DOJJ . 
includes  this  entry  because  it  concerns 
nondiscrimination,  a  matter  of  great 
public  interest. 

Statement  of  Problem 

The  DOJ  has  proposed  changes  to  its 
existing  regulations  that  coordinate 
enforcement  of  nondiscrimination  in 
federally  assisted  programs,  28  CFR 
42.401-.415.  These  changes  are  the  result 
of  responsibilities  assigned  to  the 
Attorney  General  by  President  Carter 
when  he  issued  Executive  Order  12250 
on  November  2, 1980.  This  Order,  which 
superseded  E.0. 11764  (1974],  was  the 
result  of  a  multi-year  study  undertaken 
by  President  Carter’s  Reorganization 
Task  Force  on  Civil  Rights.  The  first  part 
of  its  review  resulted  in  the  issuance  of 
E.0. 12067  which  made  the  Equal 
Employment  Opportunity  Commission 
(EEOC]  responsible  for  coordinating 
Federal  Government  activity  concerning 
nondiscrimination  in  employment.  A 
subsequent  evaluation  by  the  Task 
Force  of  Government  activities  in  the 
area  of  nondiscrimination  in  federally 
assisted  programs  found  numerous 
problems  including:  a  lack  of  civil  rights 
enforcement  by  the  34  Federal  grant 
agencies  charged  with  that 
responsibility;  overlapping  civil  rights 
and  programmatic  jurisdictions  resulting 
in  inconsistent  standards,  investigative 
procedures  and  findings;  inadequate 
coordination  and  Government-wide 
leadership;  deficient  civil  rights  laws; 
poor  management;  and  inadequate 
resources. 
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possible  alternatives  for  resolving  these 
problems,  including:  complete 
consolidation  of  civil  rights  enforcement 
into  a  new  or  existing  Federal  agency; 
partial  consolidation;  improving  the 
existing  enforcement  mechanisms;  and 
legislative  changes  in  civil  rights  laws. 

In  choosing  among  the  possible 
alternatives,  the  option  of  working 
within  existing  structures  but  following 
the  EEOC  model  of  consolidating 
coordination  responsibility  within  one 
agency  was  chosen.  Therefore,  E.O. 

12250  was  issued.  This  Order 
substantially  broadened  the  authority 
previously  conferred  on  DOJ  in  E.O. 

11764  for  coordinating  Federal 
enforcement  of  Title  VI,  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  §  2000d  et 
seq.].  In  addition  to  Title  VI,  which 
prohibits  discrimination  in  access  to 
federally  assisted  programs  because  of 
race,  color,  or  national  origin,  the 
Attorney  General  also  was  charged  by 
the  new  Order  to  coordinate  Federal 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended,  20 
U.S.C.  §  1681  et  seq.,  which  prohibits 
discrimination  on  the  basis  of  sex  in 
federally  assisted  education  and 
training  programs;  §  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  §  794,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  federally  assisted  or  federally 
conducted  programs;  and  all  other 
provisions  of  Federal  statutory  law 
which  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin,  sex, 
handicap,  or  religion  in  federally 
assisted  programs. 

In  addition  to  increasing  the  number 
of  protected  classes  under  the  Attorney 
General’s  jurisdiction,  E.0. 12250  also 
expanded  and  enlarged  upon  the 
number  of  coordination  responsibilities 
assigned  to  DOJ  by  the  earlier  E.O. 

11764.  For  example,  the  Attorney 
General  is  now  charged  with  the 
responsibility  for:  reviewing  existing 
and  proposed  rules  and  regulations 
issued  by  executive  agencies  in  order  to 
identify  those  which  are  inadequate, 
unclear,  or  unnecessarily  inconsistent; 
issuing  standards  and  procedures 
concerning  civil  rights  law  enforcement 
such  as  those  establishing  reasonable 
time  frames  for  securing  voluntary 
compliance,  for  initiating  sanctions,  and 
for  referring  matters  to  DO)  when 
voluntary  compliance  fails  and 
administrative  hearings  are 
inappropriate;  developing  model 
information  systems;  ensuring  consistent 
reporting  and  recordkeeping 
requirements;  and  establishing 
cooperative  enforcement  systems 


agencies. 

Alternatives  Under  Consideration 

'The  Department  considered  the 
possibility  of  not  amending  the  existing 
regulations  which  were  issued  to 
implement'E.0. 11764,  but  rejected 
taking  no  action  for  three  reasons.  First, 

4  years  of  experience  with  the 'existing 
regulations  on  nondiscrimination  in 
federally  assisted  programs,  28  CFR 
42.401-.415,  indicated  that  a  redraft  was 
necessary  whether  or  not  there  were 
any  changes  in  the  Attorney  General’s 
authority.  For  example,  28  CFR 
42.407(b),  “Application  Review,” 
requires  that  all  grant  agencies  must 
review  and  make  a  written 
determination  of  compliance  with  Title 
VI  prior  to  the  provision  of  Federal 
financial  assistance.  Our  experience  has 
shown  that  disbursing  agencies  with  a 
large  number  of  applicants  could  not 
reasonably  be  expected  to  implement 
this  section.  To  illustrate,  when  we 
raised  this  requirement  with  the 
Department  of  Health  and  Human 
Services,  they  pointed  out  to  us  they  had 
neither  the  time  nor  the  staff,  whether 
civil  rights  or  programmatic,  to  make 
pre-award  determinations  of  compliance 
for  all  of  the  thousands  of  applications 
they  receive  yearly.  Consequently,  the 
new  regulations  will  recommend  a 
series  of  alternative  approaches  to  be 
used  in  conducting  pre-award  reviews 
which  will  be  more  reasonable  and  at 
the  same  time  improve  civil  rights 
enforcement. 

Second,  the  existing  coordination 
regulations  extend  only  to  Title  VI  (race, 
color,  or  national  origin  discrimination). 
To  effectively  implement  E.0. 12250,  this 
coverage  must  be  expanded  to  inclyde 
§  504  (discrimination  against  the 
handicapped).  Title  IX  (sex 
discrimination  in  federally  assisted 
education  and  training  programs),  and 
the  nondiscrimination  provisions  of 
grant  statutes.  Therefore,  the  regulation 
must  be  redrafted  to  be  responsive  to 
this  new  authority. 

Third,  DOJ  is  presently  involved  in 
two  law  suits.  Paralyzed  Veterans  of 
America  et.  al.  v.  Smith,  C.A.  No.  CV. 
79-1979  (C.D.-Cal.),  and  Gale  Williams 
V.  U.S.A.,  C.A.  No.  CV.  80-5368  (C.D.- 
Cal.),  concerning  the  Attorney  General's 
responsibility  for  implementing  portions 
of  E.0. 12250.  The  changes  proposed  in 
the  coordination  regulations  would  in 
part  respond  to  the  issues  being  raised 
in  these  cases. 

Summary  of  Benefits 

Sectors  Affected:  The  Federal 

Government;  minorities;  handicapped 


public. 

We  expect  that  these  proposed  rules 
will  result  in  a  more  efficient  use  of 
Federal  executive  agency  civil  rights 
personnel.  The  rules  place  time  limits  on 
how  long  investigation  of  alleged  civil 
rights  noncompliance  may  last  and  how 
long  voluntary  negotiations  between  an 
agency  and  recipient  may  continue 
before  the  agency  determines  whether 
voluntary  compliance  is  possible  or 
formal  enforcement  action  is  necessary. 
As  a  result,  civil  rights  investigations 
should  be  resolved  more  quickly.  In 
addition,  because  they  provide  that  civil 
rights  compliance  decisions  are  subject 
to  the  approval  of  agency  civil  rights 
ofHces,  whose  staffs  are  trained  in  civil 
rights  requirements,  decisions  should  be 
more  consistent  and  made  more 
promptly. 

As  a  result,  recipients,  minorities, 
women,  handicapped  individuals,  and 
the  public  can  expect  that  civil  rights 
problems  will  be  dealt  with  in  a  more 
predictable  and  efficient  manner. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 

Government. 

The  proposed  regulations  would  only 
affect  the  Federal  sector,  and  any 
additional  costs — incurred,  for  example, 
for  increased  staff  or  training — would  be 
borne  by  the  Federal  Government. 

Over  a  period  of  time,  however. 
Federal  costs  should  be  reduced  by  E.O. 
12250  and  the  proposed  implementing 
regulations,  which  will  stress  more 
efficient  use  of  staff  and  increased 
cooperation  among  Federal  agencies. 

Related  Regulations  and  Actions 

Internal:  These  proposed  rules  will 
require  the  amendment  of  regulations 
entitled  “DOJ  Nondiscrimination  in 
Federally  Assisted  Programs — 
Implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,”  28  CFR  42.401-.415. 

External:  These  proposed  rules  will 
require  the  amendment  or  issuance  of 
regulations  implementing  Title  VI,  Title 
IX,  §  504,  and  other  statutes  which 
prohibit  discrimination  on  the  basis  of 
race,  color,  national  origin,  handicap, 
religion,  or  sex  by  the  following 
agencies:  ACTION:  Agency  for 
International  Development;  Department 
of  Agriculture;  Civil  Aeronautics  Board; 
Department  of  Defense;  Department  of 
Commerce;  Department  of  Education; 
Equal  Employment  Opportunity 
Commission;  Environmental  Protection 
Agency;  Federal  Home  Loan  Bank 
Board;  General  Services  Administration; 
Department  of  Health  and  Human 
Services;  Department  of  Labor, 
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Department  of  Housing  and  Urban 
Development:  Department  of  the 
Interior:  Department  of  the  Treasury: 
National  Aeronautics  and  Space 
Administration:  National  Endowment 
for  the  Arts:  Nuclear  Regulatory 
Commission:  National  Science 
Foundation:  Office  of  Personnel 
Management:  Small  Business 
Administration:  Department  of  State: 
Department  of  Transportation: 
Tennessee  Valley  Authority:  Water 
Resources  Council:  Veterans 
Administration:  Community  Services 
Administration:  Department  of  Energy: 
Department  of  Justice:  Federal 
Emergency  Management  Agency: 
International  Communications  Agency: 
International  Development  Corporation: 
and  National  Endowment  for  the 
Humanities. 

Active  Government  Collaboration 

As  required  by  §  1-303  of  E.0. 12250, 
the  Attorney  General  shall  consult  with 
the  agencies  listed  above  and  others,  as 
appropriate,  before  the  final 
coordination  regulations  are  issued. 

Timetable 

NPRM — May/June  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Public  Hearing — Not  required. 

Public  Comment  Period — Minimum  of 
90  days  following  publication  of 
NPRM. 

Final  Rule — September/October  1981. 
Final  Rule  Effective — Upon 
publication. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

E.0. 12250,  “Leadership  and 
Coordination  of  Nondiscrimination 
Laws,”  45  FR  72995,  November  4, 1980. 

28  CFR  42.401-415. 

42  U.S.C.  §  2000d  et  seq. 

20  U.S.C.  §  1681  et  seq. 

29  U.S.C.  §  794. 

“Agencies  When  Providing  Federal 
Financial  Assistance  Should  Ensure 
Compliance  With  Title  VI,”  General 
Accounting  Office,  April  15, 1980. 
Available  from  the  General  Accounting 
Office,  publication  number  HRD-80-22. 

Agency  Contact 

Ms.  Stewart  B.  Oneglia,  Chief 
Coordination  and  Review  Section 
Civil  Rights  Division 
Department  of  Justice 
Washington,  DC  20530 
(202)  724-6757 _ 


DOJ— CRD 

Procedures  for  Complaints  of 
Employment  Discrimination  Filed 
Against  Recipients  of  Federal  Funds 
(28  CFR  Part  42;  29  CFR  Part  1691) 

Legal  Authority 

E.0. 12250  (45  FR  72995,  November  4, 
1980):  E.0. 12067  (43  FR  28967,  June  30, 
1978):  Civil  Rights  Act  of  1964,  Title  VI, 

42  U.S.C.  §  2000d  et  seq.;  Civil  Rights 
Act  of  1964,  Title  VII,  as  amended,  42 
U.S.C.  §  2000e  et  seq.;  Education 
Amendments  of  1972,  Title  IX,  20  U.S.C. 

§  1681:  Age  Discrimination  in 
Employment  Act,  as  amended,  29  U.S.C. 

§  621  et  seq.;  Equal  Pay  Act  of  1963,  29 
U.S.C.  §  206(d):  President’s 
Reorganization  Plan  No.  1  of  1978,  92 
Stat.  3781. 

Reason  for  Including  This  Entry 

The  Department  of  Justice  (DOJ) 
includes  this  entry  because  the  proposed 
rule  would  cause  an  increase  in  the 
efficiency  and  productivity  of  Federal 
agencies. 

Statement  of  Problem 

The  authority  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  to  enforce  prohibitions  against 
employment  discrimination  on  the  basis 
of  race,  color,  religion,  sex,  national 
origin,  or  age  overlaps  with  the  authority 
of  Federal  funding  agencies  to  enforce 
prohibitions  against  employment 
discrimination  by  recipients  of  Federal 
funds.  There  is,  therefore,  a  potential  for 
duplicative  efforts  by  Federal  agencies 
which  may  cause  needless  burdens  on 
the  recipients,  such  as  separate 
investigations  by  EEOC  and  Federal 
agencies  of  the  same  employment 
practice.  In  addition,  victims  of 
discrimination  may  be  confused  about 
where  to  file  their  complaints  of 
employment  discrimination. 

We  have  decided  to  act  on  this 
problem  at  this  time  upon  the  suggestion 
of  several  Federal  fund-granting 
agencies.  By  taking  regulatory  action, 
we  may  be  able  to  eliminate  duplicative 
investigations,  increase  the  efficiency  of 
Federal  agencies,  and  minimize  needless 
burdens  on  recipients  of  Federal  funds. 

Alternatives  Under  Consideration 

(A)  Allow  each  interested  Federal- 
granting  agency  to  negotiate  a  separate 
memorandum  of  understanding  with 
EEOC.  A  memorandum  of  understanding 
could  provide  for  a  Federal  fund¬ 
granting  agency  and  EEOC  to  share 
information  or  conduct  joint 
investigations  relating  to  the 
employment  practices  of  the  recipients 
of  Federal  funds.  This  alternative  would 


allow  a  Federal  agency  to  address  a 
unique  aspect  of  its  program  in  a 
separate  memorandum  of 
understanding.  However,  the  process  of 
negotiating  separate  memoranda  would 
be  time-consuming  and  might  lead  to 
inconsistent  results.  For  example, 
employment  discrimination  complaints 
filed  with  one  Federal  fund-granting 
agency  may  be  treated  differently  by 
that  agency  than  similar  kinds  of 
complaints  filed  with  another  agency. 

(B)  Promulgate  a  joint  (DOJ  and 
EEOC)  regulation  setting  forth 
procedures  for  processing  complaints  of 
employment  discrimination  filed  with 
Federal  fund-granting  agencies.  The 
regulation  would  allow  Federal  fund¬ 
granting  agencies  to  refer  complaints  of 
employment  discrimination  to  EEOC  for 
investigation  and  would  provide  for  the 
agencies  and  EEOC  to  share  information 
relating  to  the  employment  practices  of 
recipients  of  Federal  funds.  This 
alternative  would  provide  a  uniform 
approach  to  the  processing  of  such 
complaints  and  would  be  easier  to 
administer. 

We  regard  alternative  (B)  as  the 
desirable  alternative  because  it 
addresses  the  problem  across  the  board 
and  eliminates  the  possibility  of  a 
multiplicity  of  different  procedures 
governing  the  same  types  of  complaints. 

Summary  of  Benefits 

Sectors  Affected:  Recipients  of 
Federal  Bnancial  assistance  covered 
by  Title  VI  of  the  Civil  Rights  Act  of 
1964,  Title  IX  of  the  Education 
Amendments  of  1972,  and  similar 
provisions  in  Federal  grant  statutes: 
Federal  fund-granting  agencies;  DOJ; 
EEOC;  and  the  general  public. 

This  regulation  is  intended  to 
eliminate  duplication  of  investigations 
by  EEOC  and  Federal  fund-granting 
agencies  by  providing  for  EEOC 
investigation  when  the  complaint  is 
individual  in  nature.  The  elimination  of 
duplicative  investigations  will  not  only 
increase  the  efficiency  and  therefore 
productivity  of  Federal  agencies,  but 
will  minimize  the  burdens  on  recipients 
of  Federal  funds. 

By  referring  complaints  of  individual 
discrimination  to  ^OC,  Federal  fund¬ 
granting  agencies  will  be  able  to  focus 
their  enforcement  efforts  on 
discrimination  in  the  provision  of 
services  and  systemic  acts  of 
employment  discrimination  which  affect 
the  rights  of  beneficianM.  The 
individual  complaints,  as  a  general  rule, 
will  be  handled  by  EEOC,  the  agency 
with  the  most  expertise  in  processing 
that  kind  of  complaint. 
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Summary  of  Costs 
Sectors  Affected:  None. 

We  anticipate  that  this  regulation  will 
save  money  because  it  should  reduce 
duplicative  investigations  of 
employment  discrimination  complaints 
by  Federal  fund-granting  agencies  and 
^EEOC. 

Related  Regulations  and  Actions 

Internal:  Coordination  of  Enforcement 
of  Non-discrimination  in  Federally 
Assisted  Programs,  28  CFR  42.401  et 
seq.'.  Guidelines  for  the  Enforcement  of 
Title  VI,  Civil  Rights  Act  of  1964,  28  CFR 
50.3. 

External:  The  procedural  regulations 
of  EEOC  are  codified  at  29  CFR  1601.1  et 
seq.  Federal  fund-granting  agencies  have 
promulgated  regulations  concerning  the 
enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  See,  e.g.,  34  CFR  Part 
100. 

Active  Government  Collaboration 

DOJ  and  EEOC  have  worked  together 
to  develop  this  joint  regulation.  In 
December  1980,  we  circulated  for 
comment  a  draft  of  the  proposed 
regulation  to  Federal  fund-granting 
agencies  and  met  to  discuss  the  draft 
with  the  major  fund  granting  agencies, 
including  the  Departments  of  Health  and 
Human  Services,  Education,  Labor, 
Energy,  Interior,  Housing  and  Urban 
Development,  and  Transportation,  and 
the  Economic  Development 
Administration. 

Timetable 

Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Comments  may  be  addressed  to; 
Executive  Secretariat,  EEOC,  2401  E 
Street,  N.W.,  Washington,  DC  20503. 
Final  Rule — August  1981. 

Final  Rule  Effective — September  1981. 
Public  Hearing — None. 

Regulatory  Impact  Analysis — None. 
Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 
NPRM— 46  FR  22395,  April  17, 1981. 
Agency  Contact 

David  L.  Rose,  Chief 
Federal  Enforcement  Section 
Civil  Rights  Division 
Department  of  justice 
Washington,  DC  20530 
(202)  633-3831 


DOJ— CRD 

Regulations  Prohibiting  Discrimination 
on  the  Basis  of  Age  in  Federally 
Assisted  Programs 

Legal  Authority 

Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  Section  6101  et  seq.; 
Health,  Education,  and  Welfare  (now 
Health  and  Human  Services) 
Government-wide  Age  Discrimination 
Regulations,  44  FR  33768,  June  12, 1979. 

Reason  for  Including  This  Entry 

The  Department  of  Justice  (DOJ) 
includes  this  entry  because  it  concerns 
nondiscrimination,  an  issue  of  great 
public  interest.  This  proposed  regulation 
prohibits  discrimination  on  the  basis  of 
age  against  persons  participating  or 
attempting  to  participate  in  DOJ- 
assisted  programs. 

Statement  of  Problem 

A  substantial  number  of  people  in  the 
United  States  are  denied  full 
participation  in  major  activities,  such  as 
public  benefits,  services,  and  facilities, 
because  of  discrimination  based  on  their 
age.  Recognizing  this  fact,  the  Congress 
passed  the  Age  Discrimination  /Vet  of 
1975,  which  prohibits  discrimination 
solely  on  the  basis  of  age  in  all  programs 
and  activities  that  receive  Federal 
financial  assistance.  Federal  agencies 
that  provide  such  assistance  must 
develop  and  publish  regulations  in 
furtherance  of  the  broad  remedial 
purpose  of  the  Age  Discrimination  Act 
of  1975. 

Pursuant  to  the  Act,  the  Secretary  of 
Health  and  Human  Services  (HHS)  has 
issued  a  general  regulation,  45  CFR  Part 
90,  44  FR  33768  (June  12, 1979),  to  guide 
Federal  agencies  in  implementing  the 
Act.  In  addition  to  setting  Government¬ 
wide  Standards,  HHS  required  all 
disbursing  agencies,  such  as  DOJ,  to 
issue  agency  specific  regulations. 

The  DOJ  regulation  closely  adheres  to 
the  substance  of  the  HHS  standard. 
However,  the  DOJ  directive  has  been 
made  program  specific  by  including  a 
number  of  illustrative  examples  which 
apply  the  Act  to  those  recipients  who 
receive  assistance  from  DOJ,  including 
police  departments,  court  systems,  and 
correction  agencies. 

Alternatives  Under  Consideration 

In  furtherance  of  its  statutory 
authority,  the  HHS  has  required  each 
Federal  department  or  agency  to  issue 
regulations  that  are  consistent  with  the 
Government-wide  standards  found  in  its 
regulations.  There  are  no  alternatives  to 
the  standards  published  by  HHS  in 
terms  of  scope,  timing,  or  substantive 


requirements.  However,  the  regulations 
have  been  tailored  to  identify  issues  of 
concern  to  recipients  of  DOJ  grant 
programs. 

Although  there  are  no  alternatives  to 
issuing  these  regulations,  we  are 
concerned  that  some  applications  of  the 
Act  may  result  in  substantial  problems 
in  the  administration  of  federally  funded 
programs.  We  have  recommended  to 
HHS  and  the  Regulatory  Council  in  a 
letter  from  Drew  S.  Days  III,  Assistant 
Attorney  General,  Civil  Rights  Division, 
DOJ,  to  Patricia  R.  Harris,  Secretary, 
HHS,  dated  November  10, 1980,  that 
Federal  agencies  further  examine  the 
effects  of  the  Act  upon  particular  types 
of  programs.  We  are  especially 
concerned  about  the  unclear  nature  of 
the  Act’s  prohibitions  and  exceptions; 
for  example,  many  terms  used  directly 
in  the  Act  are  not  defined,  so  it  is 
difficult  to  determine  the  specific  scope 
of  for  instance,  the  discretion  recipients 
of  funds  are  allowed  under  the  Act. 

Summary  of  BeneHts 

Sectors  Affected:  Approximately  9,000 
units  of  State  and  local  governments 
that  are  involved  in  law  enforcement 
and  related  activities;  approximately 
1,000  private  entities,  such  as  juvenile 
homes,  educational  institutions,  and 
public  interest  groups  that  participate 
in  activities  related  to  the  Nation's 
criminal  justice  system;  and 
individuals  eligible  to  take  part  in 
their  programs. 

The  regulations  will  establish 
standards  to  define  and  prohibit  age 
discrimination  in  programs  and 
activities  that  receive  Federal  financial 
assistance  from  DOJ.  Programs  and 
activities  that  the  regulations  would 
cover  include  those  administered  by 
State  and  local  units  of  the  criminal 
justice  system  that  receive  Federal 
assistance  in  the  form  of  grants  and 
Federal  assistance  contracts  from  the 
Law  Enforcement  Assistance 
Administration  (e.g.,  police  departments, 
prisons,  courts),  or  training  from  the 
Federal  Bureau  of  Investigation  or  other 
agencies  within  DOJ. 

We  are  unable  to  provide  precise  data 
on  the  number  of  recipients  covered  by 
the  proposed  regulations  because  the 
major  disbursing  component  of  the  DOJ, 
the  Law  Enforcement  Assistance 
Administration,  is  scheduled  to  cease  its 
grant-making  programs.  Other 
components  of  DOJ  which  provide 
Federal  financial  assistance  include  the 
National  Institute  of  Justice,  the  Bureau 
of  Justice  Statistics,  the  Federal  Bureau 
of  Investigation,  the  Bureau  of  Prisons, 
and  the  Drug  Enforcement  * 
Administration.  These  agencies  provide 
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grants,  contracts,  and  training  to  units  of 
State  and  local  government. 

Summary  of  Costs 

Sectors  Affected:  Units  of  government 
receiving  Federal  financial  assistance 
from  DO]  include  police  departments, 
court  systems,  and  correction 
agencies. 

We  cannot  provide  estimates  of 
compliance  costs  but  we  expect  them  to 
be  minimal  because  the  exemptions 
contained  in  the  Act  appear  to  exclude 
from  coverage  a  significant  portion  of 
the  activities  conducted  by  DOJ 
recipients.  In  support  of  this  conclusion, 
we  note  that  DOJ  has  not  yet  received 
any  age  discrimination  complaints.  Thus 
we  do  not  believe  the  costs  associated 
with  these  regulations  will  result  in  . 
major  economic  consequences  within 
the  meaning  of  E.0. 12291.  We 
considered  the  appropriateness  of  a 
Regulatory  Impact  Analysis  and 
determined  that  no  such  analysis  was 
necessary.  We  invited  public  comment 
on  this  issue. 

Related  Regulations  and  Action 
Internal:  None. 

External:  HEW  (now  HHS)  general 
regulations  under  the  Age 
Discrimination  Act,  44  FR  33768,  June  12, 
1979. 

Active  Government  Collaboration 

Pursuant  to  42  U.S.C.  §  6103(a)(4),  the 
proposed  regulation  was  sent  to  the 
Secretary  of  Health  and  Human  Services 
for  review. 

Timetable 

Final  Rule — June  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Public  Hearing — Not  required. 
Regulatory  Flexibility  Analysis — Not 
required. 

Final  Rule  Effective — Upon 
publication. 

Available  Documents 

NPRM— 45  FR  32710,  May  19, 1980. 
Public  Comments — Available  for 
review:  see  Agency  Contact. 

Agency  Contact 

Allan  H.  Terl,  Attorney 
Coordination  and  Review  Section 
Civil  Rights  Division 
Department  of  Justice 
Washington,  DC  20530 
(202)  724-6764 


DOJ-CRD 

Regulations  Prohibiting  Discrimination 
on  the  Basis  of  Sex  in  Education  and 
Training  Programs  Receiving  Federal 
Financial  Assistance  (28  CFR  42.701- 
.771) 

Legal  Authority 

Education  Amendments  of  1972,  as 
amended.  Title  IX,  §§  901  and  902,  20 
U.S.C.  §  1681  et  seq. 

Reason  for  Including  This  Entry 

The  Department  of  Justice  (DO)) 
includes  this  entry  because  it  deals  with 
nondiscrimination,  a  matter  of  public 
concern.  These  regulations  would 
prohibit  discrimination  on  the  basis  of 
sex  in  education  and  training  programs 
receiving  Federal  financial  assistance 
from  DO). 

Statement  of  Problem 

In  June  1980,  the  Department  of  Justice 
proposed  a  new  regulation  for 
nondiscrimination  on  the  basis  of  sex  in 
education  and  training  programs 
receiving  or  benefiting  from  Federal 
financial  assistance  provided  by  DOJ  (45 
FR  41001,  June  17, 1980).  We  intended 
the  June  proposal  to  implement  Title  IX 
of  the  Education  Amendments  of  1972, 
as  amended,  20  U.S.C.  §  1681  et  seq., 
which  prohibits  (with  certain 
exceptions)  sex  discrimination  in 
federally  assisted  education  programs  or 
activities. 

Examples  of  such  DOJ  covered 
programs  include: 

The  National  Institute  of  Corrections 
gives  a  grant  to  a  State  sheriffs’ 
association  to  develop  and  implement  a 
plan  to  assist  local  jails.  Activities  under 
the  grant  project  include  training  of 
resource  personnel,  who  in  turn  provide 
on-site  training  to  local  jail  employees. 
The  sheriffs’  association  is  a  recipient  of 
Federal  financial  assistance  for  a 
program  which  includes  education 
programs  and  activities.  Title  IX  and 
this  regulation  apply  to  the  association’s 
selection  and  training  of  resource 
personnel,  and  to  on-site  training 
provided  to  local  jail  employees. 

The  National  Institute  of  Corrections 
provides  a  grant  to  a  State  agency  to 
implement  State  jail  standards. 
Employees  of  the  State  agency  provide 
training  to  employees  of  local  jails  on 
the  requirements  of  the  jail  standards. 
This  training  is  part  of  the 
implementation  project  which  is  subject 
to  the  Federal  grant,  and  it  is  covered  by 
Title  IX  and  these  regulations. 

Alternatives  Under  Consideration 

The  DOJ  had  two  possible 
alternatives  to  choose  from  in  designing 


this  congressionally  mandated 
regulation:  it  could  have  followed  the 
directions  provided  by  the  other  Federal 
agencies,  the  Department  of  Health, 
Education,  and  Welfare  (HEW),  now  the 
Departments  of  Education  (ED)  and 
Health  and  Human  Services  (HHS),  and 
the  Department  of  Agriculture  (USDA), 
which  had  already  issued  their  Title  IX 
regulations:  or  it  could  have  developed 
an  entirely  new  approach  to  Title  IX 
enforcement,  ignoring  the  work 
performed  by  other  agencies.  DOJ  is 
following  the  leads  of  HEW  and  USDA 
in  order  to  ensure  consistency  in  the 
Federal  Government’s  approach  to 
enforcing  Title  IX. 

On  June  17, 1980,  this  Department 
issued  proposed  regulations 
implementing  Title  IX  (45  FR  41001- 
41012).  On  August  18, 1980,  the 
Department  of  Justice  extended  the 
comment  period  on  the  June  17  proposal 
to  September  19, 1980  (45  FR  54770). 
Because  numerous  comments  received 
on  the  original  proposal  indicated  a 
serious  misunderstanding  of  its  nature 
and  scope,  the  Department  is  publishing 
revised  and  clarified  regulations  for 
additional  comments. 

In  addition  to  providing  clarifying 
information,  the  redraft  will  also  contain 
changes  based  on  suggestions  made 
during  the  public  comment  period.  For 
example,  we  have  provided  new 
definitions  for  “Department”  and 
“assisted  education  program  or 
activity:”  added  a  prohibition  against 
sexual  harrassment:  decided  not  to 
allow  for  a  lengthy  adjustment  period 
for  recipients  who  have  already  been 
permitted  an  adjustment  period  because 
of  prior  coverage  under  another 
regulation:  and  added  a  new  section  on 
fringe  benefit  plans. 

Summary  of  Benefits 

Sectors  Affected:  Approximately  9,000 
units  of  State  and  local  governments 
that  are  involved  in  law  enforcement 
and  related  activities:  approximately 
1,000  private  entities,  such  as  juvenile 
homes,  educational  institutions,  and 
public  interest  groups  that  participate 
in  activities  related  to  the  Nation’s 
criminal  justice  system:  and 
individuals  eligible  to  take  part  in 
their  programs. 

We  are  unable  to  provide  precise  data 
on  the  number  of  recipients  covered  by 
the  proposed  regulations  because  the 
major  disbursing  component  of  the  DOJ, 
the  Law  Enforcement  Assistance 
Administration,  is  scheduled  to  cease  its 
grant-making  programs.  Other 
components  of  DOJ  which  provide 
Federal  financial  assistance  include  the 
National  Institute  of  Justice:  the  Bureau 
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of  Justice  Statistics;  the  Federal  Bureau 
of  Investigation;  the  Bureau  of  Prisons; 
and  the  Drug  Enforcement 
Administration.  These  agencies  provide 
grants,  contracts,  and  training  to  units  of 
State  and  local  government,  including 
police  departments,  courts  systems,  and 
correction  agencies. 

This  regulation  will  clarify  prohibited 
discrimination  on  the  basis  of  sex  in 
access  to  education  and  training 
programs  and  in  fringe  benefit  plans 
sponsored  by  these  recipients.  Viewed  , 
from  a  larger  perspective, 
implementation  of  the  regulation  will 
upgrade  the  quality  of  law  enforcement 
and  related  activities  by  ensuring  equal 
access  to  education  and  training 
programs  regardless  of  sex.  Specifically, 
it  will  improve  the  ability  of  women  who 
have  traditionally  been  discriminated 
against  by  the  employment  practices  of 
law  enforcement  agencies  to  obtain 
equal  access,  once  hired,  to  those 
activities  needed  for  professional 
advancement. 

Below  is  an  outline  of  the  issues  to  be 
addressed  by  this  regulation. 

Introduction 

Purpose  and  effective  date. 

Definitions. 

Remedial  and  affirmative  action  and  self- 
evaluation. 

Assurance  required. 

Transfers  of  property. 

Effect  of  other  requirements. 

Effect  of  employment  opportunities. 
Designation  of  responsible  employee  and 
adoption  of  grievance  procedures. 
Dissemination  of  policy. 

Coverage 

Application. 

Educational  institutions  controlled  by 
religious  organizations. 

Military  and  merchant  marine  educational 
institutions. 

Membership  practices  of  certain 
organizations. 

Exempt  activities. 

Admission. 

Education  institutions  eligible  to  submit 
transition  plans. 

Transition  plans. 

Discrimination  on  the  Basis  of  Sex  in 
Admission  and  Recruitment  Prohibited 
Admission  to  assisted  education  programs 
and  activities. 

Preference  in  admission  to  assisted  programs 
or  activities. 

Recruitment. 

Discrimination  on  the  Basis  of  Sex  in 
Education  Programs  and  Activities  Prohibited 
Education  programs  and  activities. 

Housing. 

Comparable  facilities. 

Access  to  course  offerings. 

Access  to  schools  operated  by  LEAs. 
Counseling  and  use  of  appraisal  and 
counseling  materials. 

Financial  assistance. 


Employment  assistance  to  students. 

Health  and  insurance  benefits  and  services. 
Marital  or  parental  status. 

Athletics. 

Textbooks  and  curricular  material. 

Discrimination  on  the  Basis  of  Sex  in 
Employment  in  Education  Programs  and 
Activities  Prohibited 

Employment. 

Employment  criteria. 

Recruitment. 

Compensation. 

Job  classification  and  structure. 

Fringe  beneflts. 

Marital  or  parental  status. 

Effect  of  State  or  local  law  or  other 
requirements. 

Advertising. 

Pre-employment  inquiries. 

Sex  as  a  bona  fide  occupational  qualihcation. 

Procedures 
Interim  procedures. 

Appendix. 

Summary  of  Costs 

Sectors  Affected:  State  and  local  law 
enforcement  and  correction  agencies; 
and  private  entities  participating  in 
activities  related  to  the  Nation’s 
criminal  justice  system,  such  as 
juvenile  homes,  educational 
institutions,  and  public  interest ' 
groups. 

We  cannot  provide  estimates  of 
compliance  costs;  however,  they  appear 
minimal.  The  primary  costs  to  the 
recipients  associated  with  Federal 
implementation  of  these  regulations  are 
those  traditionally  associated  with  civil 
rights  compliance  activities,  for 
example,  responding  to  complaint 
investigations  and  compliance  reviews, 
the  collection  and  reporting  of  equal 
opportunity  data,  and  public  notification 
programs.  We  do  not  believe  that  the 
Federal  enforcement  costs  will  have  any 
major  economic  consequences  within 
the  meaning  of  E.0. 12291. 

Related  Regulations  and  Actions 

Internal:  DOJ  regulation  issued  by  the 
Law  Enforcement  Assistance 
Administration  under  the  authority  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  42 
U.S.C.  §  3789d(cJ  et  seq.  This  law,  which 
contains  a  general  prohibition  against 
sex  discrimination,  has  been  reenacted 
in  the  Justice  System  Improvement  Act 
of  1979,  P.L.  96-157,  and  is  implemented 
by  28  CFR  42.201-.217. 

External:  HEW  regulation,  45  CFR 
Part  86;  USDA  regulation,  44  FR  21610, 
April  11, 1979. 

Active  Government  Collaboration 

At  the  time  of  development  of  the 
regulation,  no  Federal  agency  had  been 
delegated  overall  responsibility  for 


coordination  of  Title  IX.  However,  on 
November  2, 1980,  DOJ  was  assigned  the 
responsibility  by  E.0. 12250,  of 
coordinating  all  government  activity, 
including  Title  IX,  concerning 
nondiscrimination  in  access  to  Federally 
assisted  programs  on  the  grounds  of 
race,  color,  national  origin,  sex, 
handicap,  and  religion.  Nevertheless,  in 
order  to  assure  consistency  with  the 
regulations  already  published,  DOJ  has 
followed  the  lead  established  by  HEW 
(now  the  Departments  of  ED  and  HHS) 
and  USDA  in  their  Title  IX  rules. 

Timetable 

Revised  NPRM — July  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Public  Hearing — Not  required. 

Public  Comment  Period — 90  days 
following  publication  of  revised 
NPRM. 

Final  Rule — October  1981. 

Final  Rule  Effective — Upon 
publication. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 45.  FR  41001,  June  17, 1980. 

Comments  received  on  the  June  17 
NPRM  and  the  revised  NPRM  will  be 
available  for  public  inspection  in  Room 
412,  521 12th  Street,  N.W.,  Washington, 
DC,  between  9:00  a.m.  and  5:30  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays,  until  the  rule  is 
published  in  final  form. 

Agency  Contact 

Ms.  Stewart  B.  Oneglia,  Chief 

Coordination  &  Review  Section 

Civil  Right  Division 

Department  of  Justice 

Washington,  DC  20530 

(202J  724-6757 


DOJ— Immigration  and  Naturaiization 
Service 

Admission  of  Refugees  and  Asyium 
Procedures  (8  CFR  Parts  207, 208,  and 
209) 

Legal  Authority 

Refugee  Act  of  1980,  P.L.  96-212,  Title 
II:  8  U.S.C.  1157-1159. 

Reason  for  Including  This  Entry 

These  regulations  set  a  precedent  for 
U.S.  programs  providing  relief  for  the 
increasing  numbers  of  refugees  seeking 
haven  in  the  United  States.  The  refugee 
problem  has  generated  worldwide 
attention  and  is  of  major  concern  to  the 
United  States  and  its  citizens. 
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Statement  of  Problem 

The  Refugee  Act  of  1980  is  a  major 
departure  from  prior  legislation  which 
provided  relief  for  refugees.  It 
establishes  a  permanent  and  systematic 
procedure  for  meeting  these 
humanitarian  needs.  Prior  statutory 
provisions  have  proven  to  be  inadequate 
because  of  the  lack  of  uniformity  in 
treating  refugees  from  different  parts  of 
the  world.  The  Immigration  and 
Naturalization  Service  (INS)  must  adopt 
regulations  to  implement  the  provisions 
of  the  new  Act. 

On  June  2, 1980,  we  adopted  interim 
regulations  (45  FR  37392)  to  carry  out  the 
Act.  The  interim  regulations  provide  that 
the  Immigration  and  Naturalization 
Service  accomplish  the  following 
specific  responsibilities:  determine  who 
qualifies  as  a  refugee;  establish  asylum 
procedures;  adjust  the  status  of  refugees; 
establish  procedures  for  inspection  and 
examination  of  refugees;  waive  certain 
exclusionary  grounds  for  admitting 
refugees;  develop  regulations  for 
procedures  to  terminate  the  status  of 
those  who  no  longer  qualify  as  refugees; 
and  admit  refugees  into  the  United 
States,  subject  to  numerical  limitations 
established  by  the  President  after 
appropriate  consultation  with  Congress. 
In  addition,  the  regulations  also  specify 
procedures  for  the  Immigration  and 
Naturalization  Service  to  inform  aliens, 
other  governmental  agencies,  and  the 
public  as  to  who  may  qualify  as  a 
refugee,  and  the  methods  and 
procedures  for  refugees  to  apply  for  the 
benefits  which  the  Act  provides. 

Alternatives  Under  Consideration 

Because  of  provisions  in  the  Refugee 
Act  of  1980,  and  the  short  time  frame 
within  which  to  develop  regulations,  the 
immigration  and  Naturalization  Service 
decided  to  publish  interim  regulations. 
The  nature  of  the  problem  we  are  faced 
with — emergency  relief  for  human 
suffering — argued  against  a  prolonged 
deliberative  process  to  weigh 
innumerable  alternatives  before 
deciding  upon  a  course  of  regulatory 
action.  We  believe  that  by  publishing 
the  interim  regulations,  we  best  served 
the  intent  of  the  law.  Fine  tuning  in  the 
form  of  final  regulations  is  now  in 
process  and  incorporates  the 
constructive  comments  received  from 
the  public  during  the  interim  period. 

Summary  of  Benefits 

Sectors  Affected:  Refugees;  Federal 

agencies,  such  as  Departments  of 

State,  Health  and  Human  Services, 

and  Labor,  and  the  Public  Health 

Service;  international  organizations; 

foreign  governments;  State 


governments;  others  involved  in 
refugee  relief  and  resettlement;  and 
the  general  public. 

Until  the  refugees  are  absorbed  into 
the  economy  and  contribute  to  the 
Nation’s  gross  national  product  through 
their  labor  and  services,  they  place  a 
burden  upon  public  agencies.  This  rule 
would  help  refugees  more  quickly 
become  productive  participants  in  the 
economy. 

Summary  of  Costs 

Sectors  Affected:  Federal  agencies, 
such  as  Departments  of  State,  Health 
and  Human  Services,  and  Labor,  and 
the  Public  Health  Service; 
international  organizations;  foreign 
governments;  State  governments;  and 
others  involved  in  refugee  relief  and 
resettlement. 

As  the  number  of  refugees  admitted 
increases  because  of  the  new  liberalized 
admission  trend  reflected  in  the  Act,  the 
workloads  of  the  Federal  agencies, 
public  and  private  agencies,  and 
charitable  organizations  increase 
proportionately.  The  need  for  financial 
and  medical  assistance  for  the  refugees 
falls  upon  various  Federal  and  State 
agencies  responsible  for  public  health 
and  welfare.  Private  and  voluntary 
organizations  which  provide  services 
not  available  from  public  agencies  also 
have  increased  operating  costs.  While 
we  are  unable  at  this  time  to  place  a 
dollar  value  on  the  cost  to  all  sectors 
affected  by  the  Act,  our  experience  in 
fiscal  year  1979  indicates  that  about 
108,875  refugees  were  approved  for 
admission  to  the  United  States  by  the 
Immigration  and  Naturalization  Service 
and  213,950  were  approved  for 
admission  in  fiscal  year  1980. 

Related  Regulations  and  Actions 

Internal:  Existing  regulations,  dealing 
with  asylum,  8  CFR  Part  108,  adjustment 
of  status,  8  CFR  Parts  242  and  245,  and 
other  references  in  various  sub-sections 
in  Title  8,  Chapter  I  of  the  regulations 
are  affected  by  the  new  regulations,  and 
we  will  amend  them  as  necessary. 

External:  Other  Federal  agencies  are 
also  affected  by  the  Act.  and 
appropriate  revisions  are  being  made  to 
their  regulations,  particularly 
Department  of  State. 

Active  Government  Collaboration 

Operating  units  of  the  Immigration 
and  Naturalization  Service  have  been  in 
contact  with  the  Departments  of  State, 
Labor,  and  Health  and  Human  Services 
because  of  the  mutual  areas  of 
responsibility  each  shares  under  the 
Act. 


Timetable 

Final  Regulations — July  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — Not 
required. 

Public  Hearing — None. 

Available  Documents 

Refugee  Act  of  1980,  P.L  96-212  (94 
Stat.  102),  available  from  Superintendent 
of  Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  at  $1.50 
per  copy. 

Senate  Conference  Report  96-590, 
Refugee  Act  of  1980,  available  from 
Senate  Document  Room,  U.S.  Capitol, 
Washington,  DC  20510  (no  cost). 

Interim  Regulations — 45  FR  37392, 

June  2, 1980. 

Public  comments  on  the  interim 
regulations  (public  comment  period 
ended  July  31, 1980)  are  available  for 
review.  See  Agency  Contact. 

Agency  Contact 

John  L.  Rebsamen,  Director 

Office  of  Refugee  and  Parole 

Immigration  and  Naturalization 
Service 

U.S.  Department  of  Justice 

425  Eye  Street,  N.W. 

Washington,  DC  20536 

(202)  633-2361 


GENERAL  SERVICES 
ADMINISTRATION 

Administrative  Operations  Division 

Nondiscrimination  in  Federally 
Assisted  Programs  (41  CFR  Parts  101- 
8) 

Legal  Authority 

The  Civil  Rights  Act  of  1964,  Title  VI, 
42  U.S.C.  §  2000d  et  seq.;  the  Education 
Amendments  of  1972,  Title  IX,  as 
amended,  20  U.S.C.  §  1681  et  seq.;  Age 
Discrimination  Act  of  1975,  as  amended, 
42  U.S.C.  §  6101  et  seq.:  the 
Rehabilitation  Act  of  1973,  as  amended, 
§  504,  29  U.S.C.  §  794;  and  E.0. 12250  (45 
FR  72995,  November  4, 1980). 

Reason  for  Including  This  Entry 

The  General  Services  Administration 
(GSA)  includes  this  entry  because  it  is 
imperative  to  inform  the  widest  possible 
audience  of  the  scope  of  procedures 
GSA  will  issue  to  enforce 
nondiscrimination  in  programs  and 
activities  which  receive  Federal 
assistance  from  GSA. 

Statement  of  Problem 

GSA  is  required  by  Federal  laws  to 
promulgate  regulations  which  provide. 
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in  whole  or  in  part,  that  no  person  in  the 
United  States  shall  on  the  grounds  of 
race,  color,  national  origin,  handicap, 
age,  or  sex  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subject  to  discrimination  under 
any  program  or  activity  receiving 
Federal  assistance  from  GSA. 

GSA  has  issued  one  such  regulation  in 
1964  which  prohibits  discrimination  only 
on  the  grounds  of  race,  color,  and 
national  origin  (41  CFR  101-6.2).  This 
regulation  needs  revision  to  reflect  the 
changes  that  have  occurred  in  (1)  the 
GSA  organizational  structure,  namely 
the  shifting  of  commensurate 
responsibilities  to  different  components 
within  the  Agency,  (2)  the  methods  of 
implementation  of  nondiscrimination 
regulations,  and  (3)  the  scope  of 
federally  assisted  programs  and 
activities. 

In  order  to  ensure  that  these  and 
regulations  on  other  bases  of 
discrimination  are  issued  in  the  most 
useful,  timely,  and  comprehensive  ‘ 
manner,  GSA  will  issue  an  umbrella 
regulation,  which  will  incorporate  the 
required  prohibitions  provided  in  the 
Federal  laws  listed  under  the  “Legal 
Authority”  section  above.  The 
regulation  will  follow  the  Department  of 
Justice  (DOJ)  standards  and  procedures 
for  monitoring  compliance,  taking 
enforcement  actions,  conducting 
investigations,  establishing  reasonable 
time  limits  on  efforts  to  secure  voluntary 
compliance,  and  referring  to  DOJ  for 
enforcement  when  there  is 
noncompliance. 

The  objective  of  this  regulation  is,  to 
the  extent  possible,  to  reduce  GSA’s 
administrative  burdens  and  the  cost  of 
issuing  separate  regulations  for  each  of 
the  Federal  statutes.  Until  now,  other 
Federal  agencies  with  financially 
assisted  programs  have  issued  separate 
regulations  to  implement  each  of  the 
statutes.  Unfortunately,  this  has  led  to 
too  many  instances  of  duplication  and 
placed  a  strain  on  meager  resources  and 
caused  a  severe  negative  impact  on 
program  implementation  at  the  Federal, 
State,  and  local  levels. 

The  nondiscriminatory  provisions 
found  in  Federal  statutes  were  enacted 
by  the  U.S.  Congress  after  thorough 
analysis  and  debate  about  federally 
assisted  programs.  The  following 
excerpt  from  the  legislative  history  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 
clearly  illustrates  Congress'  intent: 
“Title  VI  is  necessary  .  .  .  because  the 
Federal  Government  simply  cannot  be 
expected  to  continue  to  pay  out  tax 
dollars  contributed  by  all  the  people  to 
just  some  of  them  and  to  exclude  others 
because  of  the  color  of  their  skin."  (110 
Cong.  Rec.,  p.  6842,  April  7, 1964.)  T^e 


Congress  gradually  saw  fit  to  include 
additional  distinctions  of 
nondiscriminatory  protections  for  other 
classes  of  individuals  (i.e.,  based  on 
handicap,  age,  and  sex)  as  they  too  were 
being  denied  benefits  from  federally 
assisted  programs  and  activities. 

GSA-assisted  programs  and  activities, 
for  the  most  part,  permit  the  taxpayer  to 
obtain  the  maximum  use  of  real  and 
personal  property  acquired  by  the 
Federal  Government.  This  is  achieved 
by  redistributing  back  to  eligible 
individuals,  groups,  and  State  and  local 
governments  the  property  which  the 
Federal  Government  no  longer  needs. 

Alternatives  Under  Consideration 

GSA  will  propose  one  regulation  that 
will  incorporate  the  nondiscriminatory 
provisions  applicable  to  federally 
assisted  programs  and  activities  by  the 
Agency.  The  approach  we  propose  in 
this  rule  will  provide  the  most  flexibility, 
considering  the  scope  and  dollar  value 
of  the  GSA-assisted  programs,  and  will 
alleviate  unnecessary  burdens  and  cost 
to  the  approximately  62,000  recipients  or 
subrecipients  (donees). 

Federally  assisted  programs 
sponsored  or  supported  by-GSA  are 
categorized  as  follows:  (A)  Project 
Grants;  (B)  Sale,  ^change,  or  Donation 
of  Real  and  Personal  Property  and 
Goods;  and  (C)  Use  of  Property, 
Facilities,  and  Equipment. 

GSA  activities  to  ensure  compliance 
with  this  proposed  rule  are  projected  to 
occur  in  categories  B  and  C.  The 
compliance  efforts  will  also  include 
monitoring  the  civil  rights  compliance 
activities  of  other  Federal  agencies  with 
whom  we  have  delegated  agreements  or 
to  whom  we  have  delegated  authority, 
as  we  are  still  required  by  the 
Department  of  Justice  regulations  to 
monitor  these  nondiscrimination 
compliance  activities  as  they  pertain  to 
categories  B  and  C  above.  The  nature  of 
some  assisted  programs  does  not  lend 
itself  to  compliance  monitoring;  i.e., 
compliance  monitoring  is  not 
appropriate  for  State  participation  in 
Federal  Telpaks,  one  program  under  the 
category,  “Use  of  Property,  Facilities, 
and  Equipment.”  (“Federal  Telpaks” 
refers  to  interstate  telecommunications 
circuits  consisting  of  twelve  or  more 
voice  circuits  comprising  a  single 
channel.  The  Federal  Government 
leases  Telpaks  from  a  common  carrier. 
To  make  use  of  any  spare  capacity  that 
exists,  such  excess  capacity  is  offered  to 
State  governments  at  a  specific  rate.) 

There  are  two  programs  in  which  the 
greatest  GSA  compliance  activity  will 
occur.  The  first,  the  “Federal  Surplus 
Personal  Property  Donation  Program,” 
by  which  the  Federal  Property 


Resources  Service  (FPRS),  through  State 
agencies,  may  transfer  surplus  personal 
property  for  donation  to  public  agencies 
for  public  purposes  and  to  eligible 
nonprofit,  tax-exempt  activities,  falls 
under  category  B  above.  Under  this 
program.  Federal  surplus  personal 
property,  with  an  organized  Government 
acquisition  cost  of  approximately  $340 
million,  was  distributed  through  50 
States  and  Territorial  Possession 
Agencies  for  Surplus  Property  to  61,792 
recipients  or  subrecipients  (donees) 
during  FY 1980. 

Another  program  in  the  “Sale, 
Exchange,  or  Donation  of  Property  and 
Goods”  category  is  the  program  for  real 
property  donation  or  transfers  for 
education  or  public  health;  public 
airports;  and  park,  recreation,  or  historic 
monument  purposes.  In  FY  1980,  420 
conveyances  of  real  property  were 
completed  by  the  Office  of  Real 
Property. 

The  second  area  of  high  compliance 
activity  is  the  assistance  program  which 
deals  with  facilities  (space)  and  services 
(utilities)  offered  to  vendors  and 
concessionaires  through  negotiated 
contracts.  This  program  falls  under  the 
category  “Use  of  Property,  Facilities, 
and  Equipment.”  GSA’s  Public  Buildings 
Service  (PBS)  permits  and  encourages 
the  location  of  commercial,  cultural, 
educational,  and  recreational  facilities 
and  activities  in  public  buildings. 

The  proposed  GSA  regulation  will 
require  that  applicants  for  assistance 
from  GSA  submit  an  assurance  to  GSA 
that  the  assisted  program  or  activity  will 
be  offered  on  a  nondiscriminatory  basis, 
and  will  be  accessible  and  usable  by  the 
handicapped.  A  recipient  might  comply 
with  this  latter  requirement  through  such 
means  as  redesign  of  equipment,  or 
structural  changes  in  existing  buildings. 
We" will  use  "GSA  Accessibility 
Standards,”  PBS  (PCD);  DG6,  October 
14, 1980,  as  our  standard.  Where  the 
assistance  is  in  the  form  of  real 
property,  the  proposed  regulation  will 
stipulate  that  GSA  may  reclaim  the 
property  if  the  recipient's  use  is  contrary 
to  the  nondiscrimination  provisions. 

The  regulation  will  require  recipients 
to  maintain  relevant  data  on 
demography;  race,  color,  and  national 
origin;  sex;  age;  and  handicapping 
conditions  to  allow  GSA  or  primary 
recipients  to  evaluate  the  effectiveness 
of  their  nondiscrimination  effort. 

Further,  recipients  must  set  up  a 
complaints  procedure.  In  programs 
where  discrimination  is  found  to  occur, 
the  regulation  will  require  GSA  to 
encourage  remedial  action  on  a 
voluntary  basis  before  commencing  with 
the  provisions  to  terminate  aid.  The 
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subparts  on  nondiscrimination  on  the 
basis  of  sex  and  of  race,  color,  and 
national  origin  prohibit  discrimination  in 
employment  on  these  bases  in  programs 
established  to  increase  employment  or 
where  service  is  affected  by 
employment  practices.  The  handicap 
subpart  prohibits  discrimination  in 
employment  in  federally  assisted 
programs  and  activities.  This  means,  for 
example,  that  a  hospital  built  on  GSA- 
donated  land  would  have  to  abide  by 
Federal  nondiscrimination  regulations  in 
hiring  a  handicapped  individual. 

In  the  subpart  of  the  regulation  on 
nondiscrimination  on  the  basis  of 
handicap,  we  are  considering  the 
following  alternatives: 

(A)  Allow  those  recipients  of  GSA 
assistance  who  employ  fewer  than  15 
employees,  after  consulting  with  the 
handicapped  individual,  to  refer  the 
individual  to  another  provider  where  the 
program  is  in  an  accessible  location. 

We  could  eliminate  this  option  for 
small  employers,  but  we  prefer  to 
include  it  in  order  to  provide  greater 
flexibility  to  small  providers  while  still 
meeting  the  needs  of  handicapped 
individuals. 

(B)  Require  that  increasingly  more 
stringent  steps  be  taken  to  ensure 
accessibility  to  historic  buildings  and 
allow  a  waiver,  to  be  reviewed  by  the 
GSA  Administrator,  where  structural 
changes  would  permanently  endanger 
the  historic  integrity  of  the  building  and 
alternate  methods  have  been  exhausted. 
We  could  allow  fewer  alternatives  to 
ensure  accessibility  in  historic  buildings 
but  feel  that  doing  so  would  not  ensure 
the  integrity  of  historic  buildings  as  well 
as  the  rights  of  handicapped  individuals. 

Summary  of  BeneHts 

Sectors  Affected:  The  general 
population;  special  populations 
(Blacks,  Hispanics,  Asian  Americans 
and  Pacific  Islanders,  American 
Indians,  Alaskan  Natives,  women, 
and  handicapped  individuals); 

Federal,  State,  and  local  governments; 
other  public  bodies;  charitable  (tax- 
exempt)  organizations;  and  GSA. 

The  direct  benefits  will  primarily 
accrue  to  the  special  populations  as 
recipients  and  beneficiaries,  who  will  be 
assured  of  equal  participation  in 
programs,  and,  in  the  case  of 
handicapped  individuals,  access  to 
facilities  which  receive  Federal 
assistance  through  GSA.  Because 
nondiscrimination  provisions  cover 
employment,  some  handicapped 
workers  may  achieve  self-sufficiency  or 
higher  standards  of  living  because  of 
increased  employment  opportunities. 

Indirect  benefits  are  realized  in  terms 
of  GSA  fulfilling  its  obligations  under 


the  law.  Other  beneficiaries  will  benefit 
from  the  enrichment  of  the  program  by 
the  increased  presence  of  the  special 
population,  particularly  its  participation 
in  GSA's  National  Archives  and  Records 
Service  (NARS)  historical  records 
grants.  Recipients,  including  government 
and  other  public  bodies,  and  charitable 
organizations,  will  be  in  a  better 
position  to  administer  their  assisted 
programs  on  an  equitable  basis  because 
of  definitive  guidance  and  clearer 
understanding  of  how  to  comply  with  all 
Agency  requirements,  as  provided  in  the 
regulation. 

Summary  of  Costs 

Sectors  Affected:  State  and  local 
governments  and  other  public  and 
charitable  bodies  receiving  Federal 
assistance  through  GSA;  programs 
and  activities  that  benefit  from  this 
assistance;  and  GSA. 

Because  the  projected  effect  on  the 
economy  is  less  than  $100  million,  we 
will  not  prepare  a  Regulatory  Impact 
Analysis.  We  have  not  estimated  cost 
figures  for  the  recipient,  but  we  can 
provide  a  list  of  the  requirements  for 
each  recipient  and  the  number  of 
recipients  to  allow  the  reader  to  analyze 
the  scope  of  the  direct  costs  (see  below). 
Because  a  large  proportion  of  GSA 
recipients  in  these  programs  also 
receives  assistance  from  other  Federal 
agencies,  the  GSA  regulations  will  not 
generate  additional  significant  program 
costs  for  recipients.  Any  cost  incurred 
by  recipients  to  meet,  for  example, 
accessibility  requirements  of  §  504  of  the 
Rehabilitation  Act  of  1973  would  be  to 
comply  with  Department  of  Health  and 
Human  Services  (HHS)  regulations.  The 
recipients,  therefore,  should  have  no 
significant  passthrough  costs  to  the 
general  public  as  a  result  of  the  GSA 
nondiscrimination  regulation. 

Recipients— GS/4-,5ooosored  Programs  and 
Activities 


Number  of  Disposals  of  Federal  Surplus 

Real  Property .  420 

Number  of  Recipients  of  Federal  Surplus 
Personal  Property: 

Primary  Recipients .  50  States  and 

Territorial 

Possessions 

Subrecipients  (Donees) .  61 .792 

Number  of  Recipients  of  National  Historical 

Publications  and  Records  Grants .  180 

Number  of  Recipients  of  Facilities  and  Serv¬ 
ices  (Vendors  and  CorKessionaires): 

Health  Units . , .  227 

8(a)  Facilities .  45 

Recreation  and  Services  Facilities .  527 

Cafeterias .  134 

Credit  Unions .  (’) 

Employee  Associations .  (*) 

Unions .  (•) 

Day  Care .  (* ) 

Other .  (*) 


‘Data  unavailable. 


Requirements  for  Compliance  with 
Nondiscrimination  Provisions  in 
Federal  Statutes 

General.  As  a  requirement  for 
compliance  with  nondiscrimination 
provisions  in  Federal  statutes,  a 
recipient  of  Federal  assistance  must 
take  action  in  those  areas,  as  listed 
below. 

Certificate  of  Assurance.  In  order  to 
qualify  for  Federal  assistance  an 
application  must  be  accompanied  by  a 
written  assurance  that  the  program  or 
facility  to  be  beneHted  will  be  operated 
in  compliance  with  nondiscrimination 
Federal  laws  and  GSA  regulations.  An 
applicant  must  provide  methods  of 
administration  for  the  program  designed 
to  ensure  that  the  primary  recipient  and 
subrecipient  (donee)  under  the  program 
will  comply  with  all  applicable 
regulations,  and  correct  any  existing  or 
developing  instances  of  noncompliance. 

Publication  Notification  Procedures. 
Each  recipient  will  be  responsible  for 
ensuring  that  all  eligible  persons, 
particularly  minorities,  women,  and 
handicapped  individuals,  who  may  have 
been  previously  or  traditionally 
deprived  of  equal  opportunity,  are 
adequately  encouraged  to  participate 
fully  in  GSA  programs,  and  informed  of 
GSA  policy  of  nondiscrimination  and 
the  procedures  for  filing  a  complaint. 

The  recipient  will  be  required  to 
prominently  display  the 
nondiscrimination  poster,  “We  Won’t 
Cut  You  Out  Because  Of,"  developed  by 
GSA. 

Program  Participation  Data.  A 
recipient  must  establish  and  maintain  a 
system  for  collecting  and  reporting  data 
on  minority,  women,  and  handicapped 
persons'  participation  in  any  program  or 
activity  receiving  Federal  assistance. 
The  system  should  identify  the  eligible 
populations  and  measure  delivery  of 
program  benefits  in  order  that  the 
quantity  and  quality  of  benefits  and 
services  delivered  to  minority,  women, 
and  handicapped  individuals  can  be 
documented  and  compared  to  benefits 
delivered  to  nonminority  individuals. 

Access  to  Sources  of  Information.  The 
regulation  will  require  recipients  to  keep 
records  and  to  submit  timely,  complete, 
and  accurate  compliance  reports.  In 
addition,  it  will  require  recipients  to 
permit  access  by  GSA  to  such  books, 
records,  accounts,  and  other  sources  of 
information  as  may  be  pertinent  to 
determining  compliance. 

Failure  to  Take  Action.  Failure  on  the 
part  of  a  recipient  of  Federal  assistance 
to  take  action  in  any  of  the 
aforementioned  areas  constitutes  a  case 
of  noncompliance. 
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This  will  require  GSA  to  take 
immediate  corrective  action  to  remedy 
the  situation  of  noncompliance.  If  a 
recipient  fails  to  cooperate  or  take 
voluntary  corrective  actions,  GSA  may 
wish  to  take  formal  enforcement  action. 
This,  in  turn,  could  result  in  termination 
of  assistance  or  other  legal  means  to 
achieve  compliance. 

Preliminary  Cost  Data.  In  order  to 
implement  the  regulation,  GSA  will 
incur  costs  in  the  following  primary 
areas: 


Annual  costs 

Training .  $9,900 

Compliance  and  Enforcement . $100,000 


Related  Regulations  and  Actions 

Internal:  The  Federal  Property 
Resources  Service  (FPRS),  in  conducting 
GSA’s  “Federal  Surplus  Personal 
Property  Donation  ftogram”  in 
accordance  with  41  CFR  101-44.207(f), 
requires  all  applicants  for  program 
participation  to  provide  necessary 
assurances  of  nondiscrimination.  FPRS 
also  requires  nondiscrimination  clauses 
in  any  disposal  of  real  property  to  public 
bodies  by  negotiations  in  accordance 
with  41  CFR  101-47.307-2.  In  contracts 
entered  into  for  facilities  and  services 
offered  to  vendors  and  concessionaires, 
GSA’s  Public  Buildings  Service  (PBS) 
requires  contractors  to  adhere  to  equal 
employment  provisions  of  Title  VII  of 
the  Civil  Rights  Act  of  1964.  PBS 
monitors  these  provisions  in  accordance 
with  Executive  Order  11246.  In  addition, 
the  above  contracts  require  the 
contractor  to  render  nondiscriminatory 
services  to  the  general  public  (Title  VI). 

External:  The  Department  of  Health 
and  Human  Services  (HHS)  has  issued 
guidelines  for  nondiscrimination  in 
federally  assisted  programs  on  the  basis 
of  (1)  Sex.  45  CFR  Part  86:  (2) 
Handicapping  condition,  45  CFR  Part  84; 
and  (3)  Age,  44  CFR  Part  90.  The 
Department  of  Justice  issued  guidelines 
on  the  basis  of  race,  color,  and  national 
origin,  28  CFR  Part  42.  Executive  Order 
12250  (45  FR  72995,  November  4, 1980) 
delegated  to  the  Attorney  General 
additional  responsibilities  to  coordinate 
the  implementation  and  enforcement  by 
executive  agencies  of  items  (1)  and  (2) 
above,  but  keep  in  effect  HHS 
regulations  implementing  (1)  and  (2) 
until  revoked  or  modified. 

Active  Government  Collaboration 

GSA  has  worked  with  the  Department 
of  Justice,  the  lead  agency  for 
nondiscrimination  in  federally  assisted 
programs  under  Title  VI  of  the  Civil 


Rights  laws  of  1964;  Title  IX  of  the 
Educational  Amendments  Act  of  1972; 
and  §  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  and  with  the 
Department  of  Health  and  Human 
Services,  the  lead  agency  for 
nondiscrimination  in  federally  assisted 
programs  under  the  Age  Discrimination 
Act  of  1975. 

Timetable 

NPRM— June  15, 1981. 

Public  Hearing — Do  not  plan  to  hold. 

Public  Comment  Period — June  15- 
August  15, 1981. 

Final  Rule — October  1981. 

Final  Rule  Effective — December  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

28  CFR  Part  42,  Nondiscrimination; 
Equal  Employment  Opportunity;  Policies 
and  Procedures. 

41  CFR  Chapter  101,  Federal  Property 
Management  Regulations. 

45  CFR  Part  84,  Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs  and 
Activities  Receiving  or  Benefitting  From 
Federal  Financial  Assistance. 

45  CFR  Part  86,  Nondiscrimination  on 
the  Basis  of  Sex  in  Education  Programs 
and  Activities  Receiving  or  Benefitting 
From  Federal  Financial  Assistance. 

45  CFR  Part  90,  Nondiscrimination  on 
the  Basis  of  Age  in  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance. 

E.0. 11246,  3  CFR,  1964-65  Comp.,  p. 
339,  Equal  Employment  Opportunity. 

E.0. 12250  (45  FR  72995,  Nov.  4, 1980), 
Leadership  and  Coordination  of 
Nondiscrimination  Laws. 

PBS  (DG  6).  October  14, 1980,  GSA 
Accessibility  Standards. 

GSA  Order  PRM  P  4025.1,  Chapter  2, 
Donation  of  Surplus  Personal  Property. 

The  Code  of  Federal  Regulations  and 
Federal  Register  are  available  at  many 
public  libraries.  Write  to  the  Office  of 
the  Federal  Register  to  obtain  a  list  of 
libraries  which  receive  these  documents: 
Director  of  the  Federal  Register, 

National  Archives  and  Records  Service, 
General  Services  Administration, 
Washington,  DC  20408  or  call  (202)  523- 
5240.  PBS  (DG  6)  and  GSA  Order  PRM  P 
4025.1,  Chapter  2,  can  be  obtained 
through  Business  Service  Centers, 
General  Services  Administration, 
National  Capital  Region,  7th  and  D 
Streets,  S.W.,  Washington,  DC  20407,  or 
Regional  Business  Service  Centers  in 
Boston,  MA;  New  York,  NY; 
Philadelphia,  PA;  Atlanta,  GA;  Chicago, 
IL;  Kansas  City,  MO;  Fojt  Worth,  TX; 


Denver,  CO;  San  Francisco,  CA;  and 
Seattle,  WA. 

Agency  Contact 

Leslie  A.,Wilson,  Director 
Policy,  Planning,  and  Program 
Development  Division 
Office  of  Civil  Rights 
General  Services  Administration 
18th  and  F  Streets,  N.W. 
Washington,  DC  20405 
(202)  566-1264 


GSA— National  Archives  and  Records 
Service 

Freedom  of  information  Act  Requests 
for  National  Security  Classified 
Information  in  the  National  Archives 
(41  CFR  Part  105-61*) 

Legal  Authority 

Freedom  of  Information  Act,  5  U.S.C. 

§  552;  E.0. 12065,  3  CFR,  1978  Comp.,  p. 
190. 

Reason  for  Including  This  Entry 

The  General  Services  Administration 
(GSA)  includes  this  rule  because  it  deals 
with  public  access  to  classified 
information,  which  is  an  important 
resource  for  historical  research. 

Statement  of  Problem 

The  Freedom  of  Information  Act 
(FOIA)  sets  out  procedures  for  obtaining 
information  and  records  from  Federal 
Government  agencies.  Researchers  and 
other  persons  seeking  access  to  records 
of  Federal  agencies  under  the  FOIA 
direct  their  requests  to  the  agency  which 
has  custody  of  the  records.  The  National 
Archives  and  Records  Service  (NARS) 
of  the  General  Services  Administration 
acts  as  custodian  of  noncurrent  records 
of  Federal  agencies,  including  records 
classified  for  reasons  of  national 
security.  A  request  for  access  to 
classified  information  also  serves  as  a 
request  for  declassification  of  the 
information.  NARS  is  authorized  to 
declassify  records  more  than  20  years 
old  (or  30  years  in  the  case  of  foreign 
government  information  provided  to  the 
United  States).  If  a  request  is  for  newer 
classiBed  records,  NARS  forwards  a 
request  for  declassification  to  the 
agency  with  declassification  authority 
(usually  the  originating  agency),  and 
that  agency  decides  whether  to 
declassify  the  requested  information. 
FOIA  requires  NARS  to  notify  the 
requestor  of  a  denial  of  access,  but 
under  current  NARS  regulations, 
agencies  with  declassification  authority 
sometimes  inform  requestors  directly  of 
denials  of  declassification  without 
informing  NARS.  One  result  of  this 
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information  gap  is  that  subsequent 
requests  for  the  same  classified  material 
must  again  be  routed  to  the  agencies. 
Another  result  occurs  when  a  request  is 
for  both  classified  and  unclassified 
material.  In  these  cases,  NARS  replies  to 
the  request  for  unclassified  material,  but 
delays  the  response  in  anticipation  of 
being  able  to  give  a  full  notification  on 
all  records  requested.  So,  when  the 
agencies  send  their  responses  directly 
and  solely  to  the  FOIA  requestor,  the 
consequences  can  be  delays  in 
supplying  NARS  notifications  and  the 
sending  of  multiple  notifications. 

Alternatives  Under  Consideration 

The  proposed  regulation  changes  the 
current  procedure  so  that  agencies  with 
declassification  authority  would  notify 
NARS  of  the  decision  about 
declassification,  and  NARS  would  in 
turn  provide  a  single  notification  to  the 
requestor.  Our  alternative  would  be  to 
keep  the  current  procedure,  but  we 
rejected  that  option  because  of  the 
reasons  given  above. 

Summary  of  BeneFits 

Sectors  Affected:  Persons  and 
organizations  requesting  access  to 
national  security  classified 
information  under  the  Freedom  of 
Information  Act:  NARS:  and  other 
agencies  with  declassification 
authority. 

If  NARS  changes  the  regulation,  the 
100  to  200  persons  a  year  who  request 
access  to  national  security  classiHed 
information  will  maintain  direct  contact 
with  NARS  when  it  is  the  agency  which 
has  physical  custody  of  the  records,  and 
will  receive  notices  only  from  NARS. 

We  expect  that  this  “single  point  of 
contact”  approach  will  be  less  confusing 
to  persons  requesting  information,  and 
frequently  result  in  quicker  replies  by 
the  Federal  Government.  It  should  also 
slightly  reduce  costs  of  other 
Government  agencies  by  reducing 
duplication  of  notices. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  proposed  regulation  has  no 
significant  direct  or  indirect  costs. 
(When  the  request  involves  only 
classified  material,  there  would  be  some 
added  work  for  NARS  employees  who 
handle  the  requests.  Conversely,  work 
on  subsequent  requests  for  the  same 
material  would  be  reduced.  We  assume 
that  these  factors  largely  cancel  each 
other  out,  with  any  resulting  savings  or 
costs  being  insignificant.) 

Related  Regulations  and  Actions 
None. 


Active  Government  Collaboration 
None. 

Timetable 

NPRM — August  1981. 

Public  Hearing — None. 

Public  Comment  Period — 60  days 
following  NPRM. 

Final  Rule — November  1981. 
Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Public  Use  of  Archives  and  FRC 
Records,  41  CFR  Part  105-61. 

Agency  Contact 

Adrienne  C.  Thomas,  Director 
Planning  and  Analysis  Division 
(NAA) 

National  Archives  and  Records 
Service 

General  Services  Administration 
Washington,  DC  20408 
(202) 523-3214 


SMALL  BUSINESS  ADMINISTRATION 

Revision  to  Method  of  Establishing 
Size  Standards  and  Definitions  of 
Smaii  Business  (13  CFR  Part  121*) 

Legal  Authority 

The  Small  Business  Act,  15  U.S.C. 

§§  632  and  634. 

Reason  for  Including  This  Entry 

The  Small  Business  Administration 
(SBA)  thinks  that  these  rules  are 
important  because  they  will  define  the 
term  “small  business”  and  thus  clarify 
what  businesses  are  eligible  for  SBA 
programs.  In  addition,  these  rules  have 
an  annual  effect  on  the  economy  in 
excess  of  $100  million. 

Statement  of  Problem 

SBA  is  charged  by  the  Small  Business 
Act  of  1953  and  the  Small  Business 
Investment  Act  of  1958  to  administer  a 
wide  variety  of  programs  designed  to 
benefit  the  small  business  community  of 
the  United  States.  These  programs 
include  financial  business  assistance, 
such  as  direct  loans,  loan  guarantees, 
and  surety  bond  guarantees: 
management  and  technical  assistance, 
such  as  direct  consultation:  and 
provision  of  opportunities  to  contract 
with  the  Federal  Government  to  provide 
it  goods  and  services.  Eligibility  for 
these  programs  is  based  on,  among  other 
things,  the  size  of  the  applicant.  SBA 
must  define  the  term  “small  business”  in 
a  manner  which  is  equitable  to  all 
concerns  seeking  the  Agency’s 
assistance.  Hence,  size  standards  are 


necessary,  and  we  have  set  them  to 
cover  each  of  the  industries  specified  in 
the  Standard  Industrial  Code.  We  urge 
other  Federal  agencies  to  use  these 
standards  as  well,  and  many  do,  in  their 
contracting  and  financial  assistance 
programs. 

The  promulgation  of  size  standards  is 
a  difficult  chore  because  the  concept  of 
size  is  by  nature  a  relative  one.  The 
Small  Business  Act  precludes  SBA  from 
rendering  assistance  to  firms  that  are 
dominant  in  their  industries.  However, 
conception  of  the  size  of  a  firm  can  be 
based  on  a  number  of  other  factors, 
including  number  of  employees,  sales 
per  particular  time  period,  and 
competitive  position  within  an  industry 
or  geographic  area.  It  may  also  be 
appropriate  to  define  “small”  differently 
depending  on  the  SBA  program 
involved. 

In  the  past,  size  standards  have  varied 
from  SBA  program  to  program  and  were 
often  set  to  suit  the  preferences  of  SBA’s 
program  offices  or  other  procuring 
agencies  within  the  Federal 
Government.  However,  many  of  these 
standards  attracted  considerable 
criticism  from  the  public  because  they 
were  factually  unsubstantiated, 
inconsistent,  and  confusing,  and  not  tied 
sufficiently  to  expressed  SBA  policy. 

Both  the  House  and  Senate  Small 
Business  Committees  have  made 
frequent  inquiries  concerning  SBA’s 
size-standard  setting  procedures,  and 
the  General  Accounting  Office  prepared 
two  reports  in  1978  and  1979  which  were 
somewhat  critical  of  the  process  as  it 
concerned  SBA’s  procurement  and 
timber  set-aside  programs. 

All  of  this  led  SBA  Administrator  A. 
Vernon  Weaver  to  pledge  in 
congressional  testimony,  in  1979,  that 
SBA  would  develop  new  size  standards 
where  justified. 

SBA  thinks  that  the  proposed  revision 
of  these  size  standards  rules  is 
important  because  it  will  update  and 
improve  the  logic,  methodology,  and 
format  of  the  size  standards.  It  will 
simplify  understanding  of  SBA  programs 
for  the  small  business  community, 
reduce  complexity  in  the  administration 
of  SBA’s  programs,  and  improve  the 
targeting  of  SBA’s  resources. 

Alternatives  Under  Consideration 

The  possible  alternatives  under 
consideration  are: 

(A)  SBA  can  use  a  combination  of 
factors  to  determine  a  firm’s  size  for  the 
purposes  of  these  proposed  rules,  such 
as  sales,  number  of  employees,and  gross 
assets.  The  advantage  of  this  system  is 
that  it  allows  for  review  of  a  firm  from  a 
number  of  different  viewpoints.  The 
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disadvantage  is  that  it  can  confuse  the 
small  business  community  and  the 
public  at  large  because  it  will  require 
comparisons  of  the  operative  factors 
within  various  industries  which  cannot 
be  easily  made  and  which  will  make 
uniformity  of  decisionmaking,  to  the 
extent  that  it  is  desirable,  an 
impossibility.  Furthermore,  SBA  has 
found  that  size  standards  measured  in 
dollars,  such  as  in  sales  or  gross  assets, 
are  not  a  true  measure,  since  inflation 
can  affect  different  products  or  assets 
differently,  and  distort  any  attempt  to 
compare  their  prices. 

(B)  SBA  can  use  a  single  factor,  such 
as  number  of  employees,  to  determine  a 
firm’s  size.  Such  a  standard  will  be 
easier  for  SBA  to  administer,  but  might 
be  inequitable,  because  the  factor 
chosen  may  not  be  an  adequate  measure 
of  size  in  a  given  industry.  However, 

SBA  feels  that  using  employment  as 
opposed  to  sales  or  assets  will  provide 
greater  stability  for  SBA  and  its  clients 
because  it  will  remove  distortions 
generated  by  inflation  and  will  reduce 
the  need  for  frequent  future  adjustments 
merely  to  reflect  inflation. 

(C)  SBA  can  use  the  same  size 
standard  in  administering  each  of  its 
programs.  This  will  promote  uniformity 
in  SBA  decisionmaking  and  ease  of 
administration  for  SBA  and  applicants, 
but  it  also  inevitably  will  lead  to 
decisions  that  do  not  take  all  the 
important  variables  into  consideration. 

(D)  SBA  can  use  individual  size 
standards  for  each  of  its  programs, 
which  may  mean  several  different 
standards  would  apply  to  one  company. 
This  will  lead  to  a  more  flexible 
decisionmaking  process,  but  will  also 
promote  confusion  and  difficulty  in 
administration,  because  a  given 
company  might  be  eligible  for  one  SBA 
program  and  not  another  based  on  this 
system. 

Currently,  SBA  bases  its  size 
standards  on  a  combination  of  factors 
and  uses  different  standards  for  each  of 
its  programs.  We  are  proposing  to  use 
the  firm's  number  of  employees  as  the 
exclusive  measure  of  size,  and  to 
develop  a  single  standard  to  cover  all  of 
our  programs  by  this  proposed  revision. 


Summary  of  BeneRts 

Sectors  Affected:  SBA:  businesses 

eligible  to  receive  SBA  assistance. 

The  proposed  regulations  will  benefit 
SBA  because  they  will  help  us 
determine  which  businesses  will  be 
eligible  for  SBA  assistance.  Our  program 
will  cover  all  sectors  covered  by  the 
Standard  Industrial  Classification. 

Currently,  about  99  percent  of  all 
American  firms  meet  the  definition  of 
“small  business,”  and  are  eligible  for 
SBA  assistance.  We  project  that  our 
redefinition  will  decrease  that  figure  to 
96  percent.  While  this  means  that  some 
businesses  that  previously  may  have 
been  eligible  for  SBA  assistance  may  no 
longer  be  eligible,  there  will  be  a 
corresponding  benefit  to  those  that 
remain  eligible,  in  that  there  may  be 
fewer  companies  competing  for  SBA 
assistance. 

We  cannot  project  precisely  what  the 
cost  or  benefit  impact  will  be  in  this 
respect,  because  businesses  are  not 
automatically  entitled  to  SBA  assistance 
it  they  meet  our  definition  of  “small.” 
There  are  no  other  eligibility 
requirements  for  the  various  SBA 
programs  that  would  still  apply  to  an 
applicant  in  a  given  situation.  {Our 
proposed  rule  to  redefine  “small 
business”  will  not  modify  these 
program-specific  requirements.) 

Summary  of  Costs 

Sectors  Affected:  Businesses  that  may 

no  longer  be  defined  as  small. 

Because  the  total  number  of 
businesses  eligible  for  SBA  assistance 
will  decline  by  about  3  percentage 
points  (from  99  percent  under  the 
current  definition  to  about  96  percent 
under  the  new  definition),  some 
businesses  that  previously  may  have 
been  eligible  for  SBA  assistance  will  no 
longer  be  eligible  for  assistance.  This 
represents  a  difference  of  about  225,000 
businesses,  of  which  about  150,000  are 
agricultural  and  about  75,000  are 
industrial,  manufacturing,  or  retail 
businesses. 

Related  Regulations  and  Actions 

Internal:  In  order  to  be  eligible  for  any 
SBA  business  assistance,  SBA  must 
determine  the  firm  is  “small.”  Therefore, 


these  regulations  will,  of  necessity, 
affect  the  application  of  all  of  the 
Agency’s  business  assistance 
regulations,  including  13  CFR  Parts  106, 
107, 115, 118, 119, 120, 122, 124, 125, 128, 
129, 130,  and  131. 

External:  These  regulations  will  affect 
any  Federal  regulations  which 
contemplate  governmental  assistance  to, 
or  contracting  with,  small  business,  if 
those  regulations  incorporate  by 
reference  SBA’s  definitions  of  small 
business.  Use  of  SBA’s  size  standards  is 
left  to  the  discretion  of  each 
governmental  agency. 

Active  Government  Collaboration 

In  establishing  its  size  standards,  SBA 
has  relied  upon  information  developed 
by  the  Department  of  Commerce  and 
Internal  Revenue  Service.  SBA 
contemplates  the  receipt  of  comments 
and  suggestions  from  other  Federal  and 
State  agencies  on  its  proposed  rules 
during  the  comment  period  thereon. 

Timetable 

NPRM — Summer  1981. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM. 

Regulatory  Impact  Analysis — A 
Regulatory  Impact  Analysis  of  these 
rules  is  presently  being  prepared.  It 
will  accompany  the  NPRM. 

Regulatory  Flexibility  Analysis — Will 
be  combined  with  RIA 
accompanying  NPRM. 

Available  Documents 

ANPRM— 45  FR 15442,  March  10, 1980; 
45  FR  23704,  April  8, 1980;  and  45  FR 
59587,  September  10, 1980. 

In  addition,  comments  received  in 
regional  hearings  held  between  May  8 
and  June  5, 1980,  and  comments  in 
response  to  the  ANPRMs,  are  available 
at  SBA’s  Central  Office,  1441  L  Street, 
N.W.,  Washington,  DC  20416,  for  public 
review  and  inspection. 

Agency  Contact 

Kaleel  C.  Skeirik,  Chief 

Size  Standards  Division 

Small  Business  Administration 

1441  L  Street,  N.W.,  Room  500 

Washington,  DC  20416. 

(202)  653-6373 
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ment  Policy . 34159 
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1979 .  34162 
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age  Industry  Practices . 34180 


DEPARTMENT  OF  COMMERCE 

Maritime  Administration 

Construction-Differential  Subsidy 
Repayment;  Total  Repayment  Policy 
(46  CFR  Part  276) 

Legal  Authority 

Merchant  Marine  Act,  1936,  as 
amended,  §§  204(b),  207,  506,  and  714,  46 
U.S.C.  §§  1114(b),  1117, 1156,  and  1204. 

Reason  for  Including  This  Entry 

The  Maritime  Administration  (MarAd) 
is  including  this  entry  because  the 
regulation  sets  a  major  precedent  for  the 
administration  of  the  maritime  subsidy 
programs.  The  regulation  would 
establish  a  policy  for  total  repayment  of 
construction-differential  subsidy  (CDS) 
in  exchange  for  the  removal  of  domestic 
trade  restrictions  prescribed  in  §  506  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (the  Act).  However,  the  annual 
impact  of  the  regulation  on  the  economy 
may  not  exceed  $50  million,  and  is  not 
expected  to  impose  a  major  increase  in 
costs  or  prices. 

Statement  of  Problem 

Pursuant  to  Title  V  of  the  Act,  MarAd 
grants  financial  aid  in  the  form  of 
construction-differential  subsidy  (CDS) 
for  the  construction  of  vessels  for 
operation  in  the  U.S.  foreign  trade. 
However,  if  no  favorable  opportunities 
exist  for  the  viable  employment  of  CDS- 
built  vessel(s)  during  a  protracted  period 
which  exceeds  that  normally  associated 
with  cyclical  downturns,  then  MarAd 
might  consider  whether  “exceptional 
circumstances"  exist  to  consider 
payback  of  CDS  in  order  that  the  vessel 
may  seek  viable  employment 
opportunities  in  the  domestic  trade.  By 
establishing  the  existence  of 
"exceptional  circumstances"  as  a 
precondition  to  considering  CDS 
repayment,  the  regulation  would  ensure 
that  CDS-vessel  owners  do  not 
prematurely  abandon  the  foreign  trade 
for  which  they  are  intended  if  more 
lucrative  opportunities  exist  in  the 
domestic  trade.  The  purpose  of  the 
regulation  is  to  establish  guidelines  for 
deciding  whether  to  permit  vessels  built 
with  such  aid  to  operate  without 
restriction  in  the  domestic  trade  in 
exchange  for  the  payback  of  the  CDS 
attributable  to  the  remaining  economic 
useful  life  of  the  vessel.  These  guidelines 
will  be  designed  to  minimize  adverse 
impacts  on  investors  in  and  operators  of 
vessels  built  without  CDS  exclusively 
for  the  domestic  trade,  shipbuilders, 
shippers,  MarAd,  consumers,  and  the 
general  public. 


Sections  501-507  of  the  Act  (46  U.S.C. 
§§  1151-1157)  contain  the  provisions 
relating  to  eligibility  and  conditions  for 
the  award  of  CDS  by  the  Secretary  of 
Commerce  (Secretary).  The  authority  to 
grant  these  awards  rests,  by  delegation, 
with  the  Maritime  Subsidy  Board  within 
MarAd.  Essentially,  CDS  represents  the 
excess  of  the  cost  of  constructing 
(including  reconstructing  or 
reconditioning  in  exceptional  cases)  a 
vessel  in  a  U.S.  shipyard  (excluding  the 
cost  of  national  defense  features)  over 
the  fair  and  reasonable  estimated  cost 
of  its  construction  in  a  representative 
foreign  shipbuilding  center.  This  excess 
is  paid  by  MarAd  to  the  U.S.  shipyard 
only  for  a  vessel  “to  be  used  in  the 
foreign  commerce  of  the  United  States," 
as  defined  in  §  905  of  the  Act  (46  U.S.C. 

§  1244). 

Section  506  of  the  Act  (46  U.S.C. 

§  1156)  requires  the  owner  of  every 
vessel  for  which  CDS  has  been  paid  to 
agree  that  the  vessel  be  operated 
“exclusively  in  foreign  trade"  or  in 
foreign  trade  with  limited  domestic 
trade  operation  as  specified  in  this 
section.  If  such  a  vessel  engages  in  this 
limited  domestic  operation,  the  owner 
must  repay  a  portion  of  the  CDS.  Section 
506  also  provides  for  the  temporary 
transfer  of  such  a  vessel  to  services 
other  than  those  covered  by  the  owner’s 
CDS  agreement  for  periods  “not 
exceeding  6  months  in  any  year,”  with 
the  consent  of  the  Secretary.  A 
condition  for  consent  to  such  temporary 
transfer  is  the  agreement  by  the  owner 
to  repay,  on  conditions  that  the 
Secretary  may  prescribe,  “an  amount 
which  bears  the  same  proportion  to  CDS 
paid  as  such  temporary  period  bears  to 
the  entire  economic  life  of  the  vessel.” 

In  addition  to  these  express  statutory 
provisions  for  partial  repayment,  the 
Secretary  has  discretionary  authority  to 
accept  full  repayment  of  CDS  in  return 
for  the  permanent  removal  of  the 
domestic  trading  restrictions  in  §  506. 
The  U.S.  Supreme  Court  has  affirmed 
this  authority.  [Seatrain  Shipbuilding 
Corp.,  et  al.  v.  Shell  Oil  Co.  et  al.,  100  S. 
Ct.  800  (February  20, 1980).) 

Consistent  with  this  decision,  MarAd 
proposed  the  regulation  to  provide,  as  a 
matter  df  sound  policy,  guidelines  and 
procedures  for  approval  of  applications 
to  repay  CDS,  which  MarAd  can  apply 
uniformly  to  all  applicants. 

Neither  §  506  nor  any  other  provision 
of  the  Act  provides  guidelines  for 
determining  the  circumstances  under 
which  the  total  repayment  of  CDS  is 
appropriate.  In  order  to  establish  such 
guidelines,  MarAd  is  conducting  an 
analysis  to  provide  a  basis  for 
determining  suitable  conditions  and  to 
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estimate  costs  and  benefits.  The 
economic  impact  of  the  regulation  will 
depend  on  these  conditions. 

Recently  MarAd  published  an  interim 
regulation  applying  only  to  tankers  of  at 
least  100,000  deadweight  tons  (DWT)  (45 
FR  68393,  October  5, 1980).  Ten  existing 
CDS-built  vessels  are  in  this  category. 
MarAd  has  received  applications  for  the 
total  repayment  of  CDS  with  respect  to 
six  of  these  vessels.  One  of  the 
applications  has  been  approved  and 
three  have  been  withdrawn,  leaving  two 
applications  with  aggregate  outstanding 
CDS  balances  of  approximately  $39 
million.  MarAd  has  approved  one  of 
these  applications  with  respect  to  the 
BAY  RIDGE  (upheld  on  appeal  to  the 
Secretary),  a  225,000  DWT  vessel.  A 
consolidated  action  is  pending  in  the 
U.S.  District  Court  for  the  District  of 
Columbia  [American  Petrofina  and 
Independent  U.S.  Tanker  Owners 
Committee  v.  Baldrige  et  ai;  C.A.  Nos. 
80-3038  and  80-3214).  The  principal 
issues  involved  are  whether  the  interim 
rule  was  issued  in  full  compliance  with 
the  Administrative  Procedure  Act  and 
whether  the  decision  to  approve  the 
BAY  RIDGE  application  was  arbitrary 
and  capricious. 

Alternatives  Under  Consideration 

The  first  alternative  requiring 
consideration  in  any  regulatory  impact 
analysis  is  the  “no-action"  option. 
MarAd  believes  that  adoption  of  a 
regulation  is  not  a  legal  requirement, 
and  that  it  could  exercise  discretion  in 
allowing  the  total  repayment  of  CDS  by 
adopting  a  case-by-case  approach  and 
making  a  determination  on  the 
individual  merits  of  each  application. 
However,  the  advantage  of  a  formalized 
rule  is  that  it  would  provide  a 
framework  for  the  decisionmaking 
process.  The  regulation  would  be  in 
compliance  with  the  District  Court’s 
suggestion  in  the  Seatrain  case  that  the 
Agency  provide  guidelines  that  apply 
uniformly  to  all  applicants. 

MarAd  is  considering  whether  it 
should  adopt  a  single  regulation  for  all 
CDS  vessels,  regardless  of  type,  size,  or 
employment  pattern,  or  whether  it 
should  adopt  separate  regulations  for 
various  categories,  however  defined.  A 
single  regulation  has  the  advantage  of 
general  applicability  and  simplicity,  but 
may  not  adequately  reflect  the  unique 
aspects  of  the  markets  in  which  the 
various  categories  of  vessels  operate. 

The  choice  of  specific  “exceptional 
circumstances”  under  which  MarAd 
would  grant  permission  for  a  vessel  to 
operate  in  the  domestic  trade  requires 
the  evaluation  of  a  number  of  potential 
alternatives  and  underlying  conditions. 
If  the  conditions  are  too  restrictive,  the 


interest  of  the  CDS-built  vessel's  owner, 
MarAd,  and  the  maritime  industry  may 
not  be  served.  If  they  are  too  general, 
they  raise  questions  concerning  whether 
the  non-subsidized  fleet,  in  which  there 
is  considerable  investment,  will  be 
equitably  treated. 

If  no  favorable  opportunities  exist  for 
economic  employment  of  a  category  of 
CDS-built  vessels  in  the  foreign  trade  for 
a  protracted  period  that  is  longer  than 
that  of  normal  cyclical  market 
downturns,  MarAd  might  consider 
whether  exceptional  circumstances  are 
present  which  would  warrant  approval 
of  total  CDS  repayment  in  return  for 
removal  of  the  restrictions  on  domestic 
trade  operation  of  the  vessel. 

MarAd  must  consider  potential 
impacts  on  competition  in  the 
development  of  these  conditions.  The 
approval  of  an  application  for  total 
repayment  of  CDS  for  a  vessel  can  be 
expected  to  remove  that  vessel  from  the 
foreign  trade  for  which  it  was  intended, 
generating  a  potential  competitive 
impact  in  that  trade.  Similarly,  the 
removal  of  the  domestic  trading 
restrictions  may  have  a  competitive 
impact  in  the  domestic  trade.  Among  the 
factors  that  MarAd  might  consider 
before  approving  an  application  is 
whether  the  operation  of  the  vessel  in 
the  domestic  trade  would  be  likely  to 
have  any  significant  adverse  impact  on 
other  vessels  operating  in  that  trade. 

Finally,  MarAd  must  consider  two 
principal  procedural  alternatives  to 
insure  that  all  interested  parties  have  an 
opportunity  to  present  their  views. 

Under  the  first  alternative,  MarAd 
would  publish  in  the  Federal  Register  a 
notice  of  any  application  for  the  total 
repayment  of  CDS,  and  would  allow  a 
specified  period  for  interested  parties  to 
submit  written  comments.  As  a  second 
alternative,  MarAd  would  hold  a 
hearing  or  similar  proceeding  to  provide 
an  opportunity  for  all  interested  parties 
to  provide  data  and  analyses  in  support 
of  their  respective  positions.  The  formal 
hearing  requirement  would  greatly 
increase  the  likelihood  of  delays  in  the 
decisionmaking  process.  These  delays 
could  have  signihcant  adverse  impacts 
on  the  applicant,  as  well  as  on  the 
Government’s  security  interest  in  the 
vessel  with  respect  to  any  outstanding 
ship  obligation  guarantees  or  ship 
mortgage  insurance. 

MarAd  must  consider  various 
hypotheses  in  order  to  prepare  a 
Regulatory  Impact  Analysis  involving 
economic  matters.  The  statements  in 
this  document  concerning  impacts  are 
merely  illustrative  and  are  in  no  sense  to 
be  considered  exhaustive  or  definitive. 


Summary  of  Benefits 

Sectors  Affected:  Owners  and 
operators  of  vessels  built  with  CDS 
and  intended  for  deep  sea  foreign 
water  transportation;  owners  and 
operators  of  vessels  built  without  CDS 
and  intended  for  deep  sea  domestic 
water  transportation;  shipbuilding; 
shippers  of  commodities  by  U.S.  deep 
sea  foreign  and  domestic  water 
transportation;  MarAd;  consumers; 
and  the  general  public. 

Fairness  to  all  identifiable  interests  in 
the  administration  of  the  CDS  program 
is  the  object  of  the  regulation.  The 
regulation  can  be  expected  to  state  the 
conditions  MarAd  will  consider  for 
removing  a  restriction  on  domestic  trade 
operation  that  is  required  by  the  Act  as 
a  condition  for  receiving  CDS 
assistance. 

The  regulation  may  limit  total 
repayment  of  CDS  in  exchange  for  the 
removal  of  domestic  trade  restrictions  to 
situations  determined  by  MarAd  to 
represent  “exceptional  circumstances,” 
with  guidelines  provided  for  making  this 
determination.  Benefits  would  accrue  to 
the  owner  or  operator  of  an  existing 
vessel  that  has  no  favorable 
opportunities  for  employment  in  the 
foreign  trades  for  which  it  was  originally 
built  with  CDS. 

Since  vessels  built  with  CDS  may 
have  obligation  guarantees  or  vessel 
mortgage  insurance  issued  by  MarAd 
under  Title  XI  of  the  Act,  the 
prospective  default  by  the  vessel  owner 
may  mean  an  imminent  loss  to  the 
Government  due  to  its  payment  of  the 
debt  (reduced  by  the  amount  of  recovery 
through  foreclosure  sale),  as  well  as  the 
loss  of  any  on-going  benefit  to  the 
economy  from  the  Government’s  CDS 
expenditure.  With  respect  to  the  two 
remaining  CDS  repayment  applications 
that  meet  the  criteria  of  this  regulation, 
only  one  involves  Title  XI  obligation 
guarantees  amounting  to  approximately 
*$13.7  million.  MarAd  may  better 
preserve  the  value  of  its  security  interest 
by  allowing  the  vessel  to  operate  in  the 
domestic  trade  in  order  to  generate 
sufficient  income  to  amortize  its 
Government  guaranteed  obligations  or 
insured  debt.  The  incidence  of  default 
for  Title  XI  guarantees  has  been 
extraordinarily  low,  only  seven-tenths  of 
one  percent  (net  losses  of  only  $62.9 
million  out  of  $8.8  billion  of  guarantees 
since  the  inception  of  the  program  in. 
1938  to  date). 

The  guidelines  to  be  adopted  are 
intended  to  minimize  any  potential 
adverse  impact  on  the  U.S.  shipbuilding 
market  for  the  construction  of  vessels 
for  the  domestic  trade.  The  regulation 
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may  significantly  reduce  uncertainties  in 
this  market.  Other  objectives  are  that 
owners  of  vessels  built  without  CDS  will 
not  be  subject  to  excess  tonnage 
competition;  shippers  will  be  protected 
against  unreasonably  high  rates;  and  the 
consuming  public  will  not  experience 
higher  commodity  prices  resulting  from 
unreasonably  high  freight  rates. 

MarAd’s  careful  application  of  these 
guidelines  should  protect  investment  in 
domestic  trade  shipping,  shippers  of 
domestic  trade  cargoes,  consumers  of 
commodities  shipped  in  the  domestic 
trade,  MarAd’s  security  interests,  and 
the  general  public. 

By  allowing  repayment,  the  funds 
repaid  become  available  for  other 
Government  purposes  and  the  vessel 
can  be  actively  employed.  The  general 
public  may  benefit  through  reallocation 
of  the  asset.  A  Regulatory  Impact 
Analysis  is  currently  being  prepared' 
which  will  provide  estimates  of  the 
potential  benefits. 

Summary  of  Costs 

Sectors  Affected:  Owners  and 
operators  of  vessels  built  with  CDS 
and  intended  for  deep  sea  foreign 
water  transportation;  owners  and 
operators  of  vessels  built  without  CDS 
and  intended  for  deep  sea  domestic 
transportation;  shipbuilding;  shippers 
of  commodities  by  U.S.  deep  sea 
foreign  and  domestic  water 
transportation;  MarAd;  and  the 
general  public. 

The  Regulatory  Impact  Analysis 
MarAd  is  currently  preparing  will 
provide  estimates  of  these  costs  and 
impacts.  Owners  and  operators  of 
existing  domestic  trade  vessels,  which 
are  not  eligible  for  CDS  aid,  contend 
that  the  introduction  of  even  a  single 
additional  vessel  into  the  trade,  through 
CDS  repayment,  would  have  significant 
impacts  on  rates.  Unlike  liner  trades 
with  regulated  tariffs,  rates  in  the  bulk 
trades  are  generally  controlled  by  vessel 
availability,  suitability,  and  location  at 
any  particular  time.  The  domestic  trades 
are  relatively  small.  Few  vessels  are 
available  at  any  given  time,  since  most 
are  in  proprietary  trades  or  under  long¬ 
term  charter.  Thus,  the  addition  of  a 
single  CDS  vessel  could  temporarily 
reduce  the  profit  potential  of  an  existing 
owner.  However,  over  time,  the  average 
charter  rates  obtained  in  the  domestic 
trade  might  not  be  significantly  affected. 

While  the  regulation  is  intended  to 
limit  impacts  on  shipbuilding,  shipyards 
in  the  United  States  could  possibly  lose 
an  opportunity  for  new  vessel 
construction  for  the  domestic  trade  if  a 
CDS  vessel  owner  is  allowed  to  make 
total  repayment  in  exchange  for  the 
removal  of  domestic  trade  restrictions. 
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In  addition,  the  uncertainty  of  potential 
competition  from  other  CDS  vessels 
could  further  reduce  the  incentives  for 
vessel  construction  for  the  domestic 
trade.  Since  the  Act  expressly  permits 
owners  of  vessels  built  with  CDS  to 
apply  for  permission  to  operate 
temporarily  in  domestic  trades  for 
periods  not  exceeding  6  months  in  any 
year,  the  policy  reflected  in  the 
regulation  does  not  create  a  completely 
new  class  of  competing  vessel.  Also, 
when  the  foreign  trades  again  provide 
favorable  employment  opportunities, 
new  construction  for  these  trades  would 
probably  occur. 

Related  Regulations  and  Actions 

Internal:  Participation  by  vessels  built 
with  CDS  in  the  carriage  of  oil  from 
Alaska  in  the  domestic  trade  (46  CFR 
Part  250). 

External:  ^one. 

Active  Government  Collaboration 

MarAd  encourages  Federal  agencies 
and  State  and  local  governmental 
bodies,  as  well  asihe  general  public,  to 
participate  in  development  of  this 
regulation  through  submission  of 
comments  to  the  Agency  Contact  listed 
below. 

Timetable 

Final  Rule — Unknown,  publication 
may  be  delayed  until  final 
disposition  of  pending  litigation  in 
the  U.S.  District  Court  for  the 
District  of  Columbia  [American 
Petrofina  and  Independent  U.S. 
Tanker  Owners  Committee  v. 
Baldrige  et  al.;  C.A.  Nos.  80-3038 
and  80-3214). 

Regulatory  Impact  Analysis — 
Although  the  economic  impacts  of 
the  regulation  may  not  exceed  the 
thresholds  requiring  the  preparation 
of  a  Regulatory  Impact  Analysis, 
MarAd  is  now  preparing  a 
Regulatory  Impact  Analysis 
because  it  considers  the  regulation 
to  be  a  matter  of  sufficient  policy 
significance  to  warrant  such  an 
analysis. 

Public  Hearing — The  agency  does  not 
plan  to  hold  public  hearings  on  this 
regulation. 

Regulatory  Flexibility  Analysis — ^This 
regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  the  notice  of  proposed 
rulemaking  was  issued  prior  to 
January  1, 1981,  the  Regulatory 
Flexibility  Act  (P.L.  96-354) 
provisions  are  not  applicable. 


Available  Documents 

Comments  received  in  response  to  the 
NPRM  (45  FR  29610,  May  5, 1980)  are 
available  for  inspection  in  Room  3099B, 
Department  of  Commerce  Building. 

Interim  Rule — 45  FR  68393,  October 
15, 1980. 

The  final  Regulatory  Impact  Analysis 
will  be  made  available  for  inspection  at 
the  time  the  notice  of  final  rulemaking  is 
published  in  the  Federal  Register. 

Agency  Contact 

William  B.  Ebersold,  Director 
Office  of  Trade  Studies  and  Statistics 
Maritime  Administration 
Department  of  Commerce 
Washington,  DC  20230 
(202)  377-4791 


DEPARTMENT  OF.TRANSPORTATION 

Federal  Highway  Administration 

Buy  America  Requirements  (23  CFR 
635.410*) 

Legal  Authority 

Surface  Transportation  Assistance 
Act  of  1978,  §  401,  P.L.  95-599,  92  Stat. 
2689. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  it  is  controversial  and  could 
possibly  increase  construction  costs  in 
the  Federal-aid  highway  program  by  2 
percent,  or  approximately  $150  million 
(in  1980  dollars)  annually. 

Statement  of  Problem 

The  Buy  America  provisions  (§  401)  of 
the  Surface  Transportation  Assistance 
Act  (STAA)  of  1978  require  that  all 
articles,  materials,  and  supplies 
purchased  with  grant  funds  authorized 
under  the  Act  must  be  of  U.S.  origin.  The 
States,  as  recipients  of  the  grant  funds, 
are  responsible  for  enforcing  §  401. 

Before  Congress  enacted  STAA, 
suppliers  of  certain  foreign  products, 
including  steel,  were  allowed  to  compete 
for  contracts  on  Federal-aid  highway 
projects.  The  pressure  of  foreign 
competition  has  been  increasing  and 
will  continue.  In  fact,  the  General 
Accounting  Office  (GAO)  found  that,  in 
1976  and  1977,  foreign-produced  steel 
products  valued  at  $97.8  million  (in  1976 
and  1977  dollars)  were  used  in  Federal- 
aid  highway  construction  projects. 

Under  STAA,  the  Department  of 
Transportation  (DOT)  must  develop  and 
enforce  a  policy  on  procurement  of 
foreign  materials  for  projects  funded  by 
Federal-aid  highway  assistance. 
However,  the  Secretary  of 
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Transportation  has  retained  the 
authority  to  waive  the  Buy  America 
provisions  under  certain  conditions. 
These  include  situations  where  domestic 
supplies  are  unavailable  or  where  using 
them  would  increase  the  cost  of  the 
project  by  more  than  10  percent. 

Alternatives  Under  Consideration 

The  Buy  America  provisions  were 
effective  immediately  and  required 
implementation.  Therefore,  the  FHWA 
issued  an  emergency  regulation  on 
November  17, 1978,  to  implement  them. 
That  regulation  applied  only  to  foreign 
structural  steel. 

The  FHWA  is  continuing  the 
provisions  of  the  emergency  rule 
because  its  approach  is  consistent  with 
the  legislative  history  of  the  Buy 
America  provisions.  Competition 
between  domestic  and  foreign  sources 
for  highway  construction  contracts 
generally  has  been  limited  to  the 
structural  steel  market.  Other  products 
are  abundant  domestically  or  are  not 
available  in  sufficient  quantities  from 
American  sources  to  meet  highway 
construction  needs  (e.g.,  petroleum  and 
petroleum  products). 

The  FHWA  is  considering  whether 
materials  used  in  Federal-aid 
construction  projects  over  $500,000 
should  meet  the  Buy  America 
provisions.  While  fairly  large  quantities 
of  petroleum  products,  such  as  fuel, 
lubricants,  and  asphalts,  are  used  on  all 
highway  projects,  domestic  petroleum  is 
not  sufficiently  and  reasonably 
available  to  meet  this  need.  Restrictions 
on  the  purchase  of  petroleum  products 
undoubtedly  would  delay  many 
construction  projects  and  would  be 
contrary  to  the  legislative  intent. 
Moreover,  the  statute  clearly  allows 
domestic  preference  only  if  the 
exclusion  of  foreign  products  would  not 
increase  project  costs  by  more  than  10 
percent. 

Summary  of  Benefits 

Sectors  Affected:  Domestic  steel 
industry,  including  blast  furnaces  and 
basic  steel  products  manufacturing 
steel  foundries,  fabricated  structural 
steel  products  manufacturing,  and  iron 
ore  mining  and  related  services. 
Reduction  in  the  use  of  foreign 
products  would  give  domestic  suppliers 
more  opportunities  for  contracts.  The 
FHWA  estimates  that,  from  1979  to  1982, 
the  Bridge  Replacement  and 
Rehabilitation  Program  will  use  more 
than  $500  million  (in  1980  dollars) 
annually  in  structural  steel.  The  GAO 
estimates  that  9.5  percent  of  the  steel 
used  annually  in  the  Federal-aid 
highway  program  is  from  foreign 
sources.  For  the  years  1976  and  1977,  the 


GAO  estimated  that  $97.8  million  in 
foreign  steel  products  were  used  in  the 
highway  program.  Domestic  suppliers 
could  have  provided  this  steel. 

Summary  of  Costs 

Sectors  Affected:  Highway 

construction  industry;  States;  steel 

importing;  and  the  general  public. 

The  increase  of  up  to  10  percent  in  the 
cost  of  highway  construction  projects 
may  affect  all  industries  participating  in 
these  projects.  The  regulatory  provisions 
would  force  contractors  to  find  domestic 
sources  for  some  of  their  steel  and  steel 
products.  States  would  be  required  to 
bear  additional  administrative  costs  in 
order  to  evaluate  bids.  A  limited  number 
of  steel  importers  could  lose  some 
import  business.  Some  highway 
improvements  would  be  delayed  or 
abandoned  because  of  the  increased 
overall  cost  of  highway  construction.  As 
a  result,  the  general  public  would  be 
denied,  at  least  temporarily,  the  benefits 
to  be  expected  from  such  improvements. 

The  FHWA  has  estimated  that  the 
provisions  of  Buy  America,  which  apply 
to  approximately  87  percent  of  the 
Federal-aid  authorization  of  $35  billion 
over  the  years  of  1979  to  1982,  could 
increase  construction  costs  by  2  percent, 
or  $150  million  (in  1980  dollars) 
annually. 

Because  the  States  are  responsible  for 
administering  the  regulations.  State 
administrative  costs  may  increase. 
Further,  projects  could  be  delayed  until 
the  Secretary  approved  any  necessary 
waivers. 

Related  Regulations  and  Actions 

Internal:  The  Buy  America  regulation 
of  the  Urban  Mass  Transportation 
Administration  (49  CFR  Part  660). 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Final  Rule — ^To  be  determined. 

Public  Hearing — None. 

Regulatory  Impact  Analysis — Will  be 
prepared  in  conjunction  with  final 
rule. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

Emergency  Rule — 43  FR  53717, 
November  17, 1978. 

Federal  Highway  Administration 
Docket  78-35. 

Emergency  Final  Rule— 45  FR  75643, 
November  17, 1980. 

NPRM — 45  FR  77435,  November  24, 
1980. 


Federal  Highway  Administration 
Docket  No.  80-1,  including  Draft 
Regulatory  Analysis. 

Extension  of  Comment  Period — 46  FR 
10177,  March  2, 1981. 

GAO  Report,  “Foreign  Source 
Procurement  Funded  Through  Federal 
Programs  by  States  and  Organizations,” 
report  number  lD-79-1,  November  30, 
1978. 

All  documents  are  available  for 
review  in  the  Office  of  the  Chief 
Council,  Room  4205,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590. 

Agency  Contact 

Kenneth  L.  Ziems,  Chief 
Contract  Administration  and  Safety 
Branch 

Office  of  Traffic  Operations 
Federal  Highway  Administration 
400  Seventh  Street,  S.W. 

Washington,  DC  20590 
(202)  426-^847 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

Implementation  of  the  Distilled  Spirits 
Tax  Revision  Act  of  1979  (27  CFR 
Parts  5*,  13*,  19*,  170*,  173*,  186*, 

194*,  195*,  196*,  197*,  200*,  201*, 

211*,  212*,  213*,  231*,  240*,  250*, 

251*,  and  252*) 

Legal  Authority 

Distilled  Spirits  Tax  Revision  Act  of 
1979;  Trade  Agreements  Act  of  1979, 

Title  VIII,  P.  L.  96-39,  93  Stat.  273. 

Reason  for  Including  This  Entry 

The  Department  of  the  Treasury 
thinks  that  this  is  important  because  it 
establishes  a  new  tax  system  for 
proprietors  of  distilled  spirits  plants. 
There  will  also  be  an  annual  revenue 
loss  to  the  Treasury  in  excess  of  $100 
million  and  a  tax  savings  amounting  to 
over  $100  million  a  year  to  importers  of 
bottled  distilled  spirits. 

Statement  of  Problem 

Under  the  Internal  Revenue  Code  of 
1954,  the  Secretary  of  the  Treasury  has 
strict  control  over  liquors  for  beverage 
purposes  and  alcohol  for  industrial 
purposes,  from  the  beginning  of  the 
production  process  to  the  point  of 
removal  from  bonded  premises  (the 
portion  of  the  distilled  spirits  plant 
where  spirits  on  which  the  tax  has  not 
been  paid  or  determied  are  stored).  The 
Secretary  has  maintained  control 
through  a  rigid  system  requiring  permits, 
on-site  supervision,  and  restriction  of 
industry  operations  to  separate  premises 
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or  designated  areas.  However,  in  recent 
years,  with  the  increased  emphasis  on 
audit  techniques,  and  the  use  by 
industry  of  sophisticated  data  and 
accounting  systems.  Treasury’s  Bureau 
of  Alcohol,  Tobacco,  and  Firearms 
(ATF)  has  recognized  the  need  for 
modernizing  this  system  of  control  and 
has  sought  legislative  amendments  to 
make  possible  an  all-in-bond  system  for 
taxing  and  controlling  distilled  spirits. 
Under  the  all-in-bond  system,  all 
distilled  spirits  operations  are 
conducted  on  the  bonded  premises  of  a 
distilled  spirits  plant,  and  the  tax  is 
determined  after  processing  and  bottling 
is  completed  on  the  basis  of  the  proof 
(alcoholic  content)  of  the  finished 
product  when  it  is  removed  from  bond. 

The  Distilled  Spirits  Tax  Revision  Act 
of  1979  changed  the  tax  system  to 
eliminate  disparities  in  taxation 
between  domestic  and  imported  spirits. 
Under  this  Act,  the  tax  is  based  solely 
on  the  alcoholic  content  of  the  domestic 
or  foreign  distilled  spirits  products.  The 
Act  also  gave  the  Secretary  of  the 
Treasury  authority  to  discontinue 
assignment  of  government  officers  at 
distilled  spirits  plants.  Finally,  in  order 
to  promote  increased  efflciency  of 
government  and  industry  operations,  the 
Act  permitted  many  other 
simpliHcations  in  the  regulation  of  the 
distilled  spirits  industry.  Reduction  of 
government  forms  and  increased 
acceptance  of  commerical  documents  in 
place  of  separate  government  records, 
elimination  of  the  distinction  between 
bonded  and  non-bonded  operations  and 
premises,  and  elimination  of  many 
letterhead  applications  all  contribute  to 
greater  simpliHcation  of  operations  and 
recordkeeping  systems. 

On  December  11, 1979,  ATF  issued 
temporary  regulations  in  Treasury 
Decision  (T.D.)  ATF-62  (44  FR  71613). 
These  regulations  implemented  the 
Distilled  Spirits  Tax  Revision  Act  of 
1979,  effective  January  1, 1980. 

Alternatives  Under  Consideration 

Because  these  regulations  were 
required  to  implement  a  statute,  there 
was  no  practical  alternative  to  issuing 
them.  However,  because  these 
regulations  completely  changed  the 
ways  the  distilled  spirits  industry  was 
operated  and  regulated,  ATF  issued 
them  in  the  form  of  a  temporary  rule 
with  provision  for  public  comment. 

Based  on  the  public  comments  received, 
ATF  will  issue  a  final  rule.  Pertinent 
comments  citing  practical  experiences  of 
both  the  industry  and  the  Government 
under  the  temporary  regulations  will  be 
considered  in  the  writing  of  the  fmal 
rule. 


Summary  of  Benefits 

Sectors  Affected:  Manufacturers  and 

importers  of  distilled  spirits,  brandy 

and  wine  spirits;  bonded 

manufacturers  of  wine;  and  the 

Federal  Government. 

Direct  benefits  accruing  to  proprietors 
of  distilled  spirits  plants  include  savings 
due  to  simplification  of  their  operational 
methods  and  required  recordkeeping.  - 
With  respect  to  operations,  greater 
flexibility  on  the  use  of  premises  and 
equipment  is  possible,  because  all 
operations  are  conducted  on  bonded 
premises.  Proprietors  will  be  able  to 
employ  their  equipment,  such  as  tanks, 
in  multiple  uses,  and  will  be  concerned 
with  paper  transactions  rather  than  the 
physical  transfer  of  spirits  from  one  t3q)e 
of  premises  to  another.  In  addition, 
eliminating  the  requirement  for 
Government  officers  to  supervise 
directly  certain  operations  or  to  be 
present  to  allow  proprietors  access  to 
bonded  areas  allows  the  proprietors  to 
schedule  plant  operations  more 
efficiently. 

Under  the  new  system,  proprietors 
determine  the  amount  of  tax  due  to  the 
Government  after  processing  and 
bottling  is  completed  on  the  basis  of  the 
proof  (alcoholic  content)  of  the  bottled 
product  when  removed  fiom  bond. 

Under  previous  regulations,  ATF  officers 
determined  the  tax  when  bulk  spirits 
were  withdrawn  from  bonded  premises 
to  non-bonded  processing  and  bottling 
facilities.  By  postponing  the  tax 
determination  until  removal  of  the 
finished  products,  the,  new  system 
simplifies  the  records  systems  necessary 
for  proprietors  to  document  their  tax 
liability. 

Distilled  spirits  taxes  are  paid  on  the 
basis  of  semimonthly  returns.  Under  the 
previous  system,  qualified  proprietors 
could  defer  actual  payment  of  tax  for  up 
to  30  days.  The  new  law  provided  for  an 
additional  deferral  period  of  15  days, 
and  this  benefits  proprietors  of  distilled 
spirits  plants  because  it  saves  them  the 
cost  of  borrowing  money  for  this 
additional  length  of  time.  This  increased 
deferral  period  will  be  phased-in  over  3 
years. 

Wineries  are  also  directly  affected  by 
the  elimination  of  “standard  wine 
premises."  Under  previous  law,  winery 
proprietors  could  not  manufacture  and 
bottle  nonstandard  wine  products  on 
standard  winery  premises.  The  previous 
regulations  required  these  nonstandard 
wine  products  to  be  manufactured  on 
nonstandard  wine  premises.  Effective 
January  1, 1980,  the  new  law  abolished 
distinction  between  standard  and 
nonstandard  premises  and 
manufacturers  may  now  both  produce 


and  bottle  wines  on  the  same  bonded 
winery  premises. 

These  regulations  directly  affect 
importers  of  bottled  distilled  spirits 
because  such  products  are  no  longer 
taxed  on  a  wine  gallon  basis  when 
below  100  degrees  proof  (i.e.,  on  the 
actual  volume  of  liquid  in  the  product 
when  below  100  degrees  proof).  Under 
the  new  law  and  regulations,  imported 
bottled  distilled  spirits  are  taxed  on  a 
proof  gallon  basis  (i.e.,  on  the  actual 
degree  of  proof  in  the  product).  As  a 
result,  importers  will  pay  a  reduced 
amount  of  tax  amounting  to  over  $100 
million  a  year  (1980  dollars)  beginning  in 
calendar  year  1980. 

The  Government  will  realize 
manpower  savings  because  of  the 
elimination  of  on-site  supervision  of 
distilled  spirits  plants  by  ATF  officers, 
and  the  more  simplified  methods  of  tax 
collection,  records,  and  reporting 
requirements. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
distilled  spirits,  brandy,  and  wine 
spirits;  bonded  manufacturers  of  wine; 
manufacturers  of  nonbeverage 
products;  and  the  Department  of  the 
Treasury. 

Proprietors  of  distilled  spirits  plants 
should  generally  experience  some 
increase  in  costs  during  the  year  in 
which  government  supervision  is 
eliminated.  Training  employees, 
adopting  security  measures  to  replace 
those  that  were  formerly  provided  by 
the  Government,  and  revising  internal 
control  and  recordkeeping  systems  will 
entail  a  one-time  cost. 

The  wine  industry  and  manufacturers 
of  alcoholic  flavorings  used  in  spirits 
will  probably  feel  some  effects  of  the 
new  distilled  spirits  tax  system.  While 
the  regulations  will  provide  ways  for 
wineries  and  flavoring  manufacturers  to 
continue  their  existing  relationships 
with  distilled  spirits  plants,  the  statutory 
changes  in  the  tax  system  may  lead  to 
changes  in  product  mix  or  in  the 
formulation  of  existing  products  which 
would  affect  their  sales  to  the  distilled 
spirits  industry. 

The  Government  also  will  bear 
administrative  costs  of  implementing  the 
new  system.  Specific  costs  include  those 
for  developing  the  new  regulations  and 
procedures  and  for  providing  assistance 
to  the  industry  in  converting  to  the  new 
system.  The  taxation  of  certain  distilled 
spirits  on  a  proof  gallon  basis  rather 
than  on  a  wine  gallon  basis  directly 
afiects  the  Government  because  there 
will  be  an  annual  revenue  loss  to  the 
Treasury  amounting  to  over  $100  million 
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a  year  [in  1980  dollars]  beginning  in 
calendar  year  1980. 

Related  Regulations  and  Actions 

Internal:  The  principal  regulations 
that  this  statutory  change  affects  are  the 
following:  Gauging  Manual  (27  CFR  Part 
13):  Distilled  Spirits  Plants  [27  CFR  Part 
19);  Distilled  Spirits  Plants  (27  CFR  Part 
201);  Wine  (27  CFR  Part  240);  Taxpaid 
Wine  Bottling  Houses  (27  CFR  Part  231); 
Liquors  and  Articles  from  Puerto  Rico 
and  Virgin  Islands  (27  CFR  Part  250); 
Importation  of  Distilled  Spirits,  Wine, 
and  Beer  (27  CFR  Part  251);  Exportation 
of  Liquors  (27  CFR  Part  252);  Gauging 
Manual  (27  CFR  Part  186); 

Miscellaneous  Regulations  Relating  to 
Liquors  (27  CFR  Part  170);  Distributioii 
and  Use  of  Denatured  Alcohol  and  Rum 
(27  CFR  Part  211);  Distribution  and  Use 
of  Tax-free  Alcohol  (27  CFR  Part  213): 
Liquor  Dealers  (27  CFR  Part  194); 
Drawback  on  Distilled  Spirits  Used  in 
Manufacturing  Nonbeverage  Products 
(27  CFR  Part  197);  Labeling  and 
Advertising  of  Distilled  Spirits  (27  CFR 
Part  5). 

We  have  incorporated  the  following 
regulation  projects  that  were  under 
development  into  this  general  revision; 

Alternate  Premises  between  Distilled 
Spirits  Plants  and  Bonded  Wine  Cellars 
(27  CFR  Parts  201  and  240).  - 

Formulas  for  Rectified  Products  (27 
CFR  Parts  170,  201,  250,  and  252). 

Strip  Stamps  and  Alternative  Devices 
(NPRM  published  November  7, 1978  (43 
FR  51808),  27  CFR  Parts  194,  201,  250, 

251,  and  252). 

Export  Storage  Facilities  at  Distilled 
Spirits  Plants  (27  CFR  Part  201). 

Samples  of  Distilled  Spirits  (27  CFR 
Part  201). 

Distilled  Spirits  Meters  (27  CFR  Part 
201). 

External:  The  statutory  changes  affect 
the  regulations  that  the  U.S.  Customs 
Service  administers  (Title  19,  Code  of 
Federal  Regulations). 

Active  Government  Collaboration 

Certain  aspects  of  the  regulatory 
changes  affect  procedures  of  the  U.S. 
Customs  Service  and  the  Internal 
Revenue  Service  (IRS).  Some  distilled 
spirits  plants  currently  receive  imported 
bulk  spirits  under  an  immediate  delivery 
procedure  wherby  ATF  officers  act  as 
Customs  officers.  Elimination  of 
assignment  of  ATF  officers  would 
preclude  the  use  of  this  procedure  in  the 
future.  ATF  is  coordinating  its  plans  for 
withdrawal  of  ATF  officers  with  the  U.S. 
Customs  Service. 

The  repeal  of  the  rectification  tax  (an 
additional  tax  applicable  to  certain 
mixed  or  processed  products)  eliminated 


the  need  for  the  collection  of  the 
rectifier's  occupational  tax  by  IRS. 

Timetable 

Public  Hearing — None. 

Final  Rule — June  1981. 

Regulatory  Impact  Analysis — ATF 
will  not  prepare. 

Regulatory  Flexibility  Analysis — ATF 
will  not-prepare. 

Available  Documents 

ANPRM— Notice  No.  326,  44  FR  41833, 
July  18, 1979. 

Public  comments  in  response  to 
ANPRM  and  NPRM. 

NPRM— Notice  No.  329,  44  FR  71612, 
December  11, 1979. 

Temporary  Rule— T.D.  ATF-62,  44  FR 
71613,  December  11, 1979. 

Extension  of  comment  period — Notice 
No.  347,  45  FR  54087,  August  14, 1980. 

Extension  of  comment  period — Notice 
No.  349,  45  FR  69249,  October  20, 1980. 

Public  Law  96-39,  Trade  Agreements 
Act  of  1979. 

Committee  Reports — U.S.  Senate, 
Committee  on  Finances  (S.  1376);  U.S. 
House  of  Representatives,  Ways  and 
Means  Committee  (H.R.  4537). 

These  documents  are  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Room  4407,  Federal  Building,  12th 
Street  and  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20226. 

Agency  Contact 

Richard  A.  Mascolo,  Chief 
Research  and  Regulations  Branch 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

12th  Street  and  Pennsylvania  Ave., 
N.W.,  Room  6215 
Washington,  DC  20226 
(202)  566-7626 


TREAS— ATF 

Labeling  and  Advertising  Regulations 
Under  the  Federal  Alcohol 
Administration  Act  (27  CFR  Parts  4*, 
5*.  and  7*) 

Legal  Authority 

Federal  Alcohol  Administration  Act, 
27  U.S.C.  §  1205(e)  and  (f). 

Reason  for  Including  This  Entry 

The  Department  of  the  Treasury 
believes  this  rule  is  important  because  it 
is  the  first  major  amendment  of 
alcoholic  beverage  advertising 
regulations  since  the  repeal  of 
prohibition.  The  regulations  proposed 
are  intended  to  deregulate  in  some 
instances,  update  advertising  standards, 
and  ensure  conformity  between  the 


labeling  and  advertising  regulation 
subparts. 

Statement  of  Problem 

The  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (ATF)  is  responsible  for 
ensuring  that  advertisements  for 
alcoholic  beverages  contain  certain 
information  about  the  product,  and  that 
the  advertisements  are  not  false  or 
misleading.  While  the  current 
advertising  regulations  have  remained 
basically  unchanged  since  ATF  adopted 
them  in  the  mid-1930s,  advertising 
techniques  and  practices  and  consumer 
education  and  awareness  have  changed 
significantly  in  the  past  40  years.  Over 
the  years,  ATF  has  issued  a  number  of 
rulings  interpreting  the  regulations  in 
light  of  the  changing  advertising 
practices  and  growing  consumer 
awareness.  In  many  cases, 
inappropriate  regulations  and  varied 
interpretations  of  these  regulations  have 
caused  confusion  for  both  the  advertiser 
and  the  consumer. 

ATF  reviews  approximately  3,000 
advertisements  for  alcoholic  beverages 
each  year,  usually  after  the  advertiser  is 
ready  to  release  the  advertisment  to  the 
media.  However,  since  review  by  ATF  is 
not  mandatory,  some  advertisements  are 
released  without  ATF  review. 

Furthermore,  because  of  the  confusion 
over  certain  regulations,  some 
advertisements  violate  these 
regulations,  and  ATF  recalls  or  rejects 
them,  costing  the  industry  and  ATF 
money  and  effort.  ATF  does  not  have  a 
monetary  estimate  of  the  costs  which  it 
and  industry  incur  because  of  recalled 
and  rejected  advertisements. 

From  the  consumer’s  perspective, 
many  advertisements  which  conform  to 
ATF  regulations  seem  to  be  false  or 
misleading  because  of  consumers’ 
changing  perceptions  toward  certain 
products.  For  instance,  the  term  “light” 
used  with  a  malt  beverage  traditionally 
referred  to  the  color  of  the  product.  Now 
the  term  “light”  has  a  completely 
different  meaning  to  most  consumers  of 
malt  beverages,  that  is,  reduced  caloric 
content. 

For  these  reasons,  ATF  reviewed  the 
labeling  and  advertising  regulations  for 
possible  updating  and  revision.  The 
major  proposals  in  the  NPRM  are: 

(A)  the  use  of  active  athletes  and  the 
depiction  of  athletic  events  where 
alcoholic  beverages  are  shown  being 
consumed  before  or  during  the  event 
would  be  prohibited  in  alcoholic 
beverage  advertisements  and  on  labels; 

(B)  the  use  of  subliminal  advertising 
techniques  (subliminal  is  the  use  of 
words  and  devices  to  send  a  message  to 
an  audience  below  the  level  of  normal 
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awareness  (subconsciously))  would  be 
prohibited; 

(C)  a  regulatory  standard  for  the  use 
of  the  word  "Natural”  on  labels  and  in 
advertisements  to  imply  that  the  product 
is  natural; 

(D)  a  definition  for  “false”  or 
misleading  statements  and 
advertisements; 

(E)  the  prohibition  of  curative  or 
therapeutic  references  on  labels  and  in 
advertisements; 

(F)  allowing  comparative 
advertisements  (i.e.,  ads  that  mention  a 
competitor’s  name  or  brand); 

(G)  a  definition  of  disparagement  (for 
instance,  should  statements  about  a 
competitor’s  product  which  are  true  but 
nonetheless  disparaging  be  allowed  on 
labels  and  in  advertisements?); 

(H)  allowing  “taste  tests”  in  alcoholic 
beverage  advertisements; 

(I)  a  standard  for  the  use  of  the  term 
“light”  on  alcoholic  beverages;  and 

(J)  lifting  the  prohibition  against  the 
use  of  the  words  “pure,”  “double 
distilled,”  and  “triple  distilled”  on  labels 
and  in  advertisements. 

If  ATF  fails  to  address  these  issues, 
the  problem  of  false  and  misleading 
labeling  and  advertising  statements  and 
representations  will  continue. 

Alternatives  Under  Consideration 

The  Federal  Alcohol  Administration 
(FAA)  Act  requires  the  Treasury 
Department  to  regulate  the  labeling  and 
advertising  of  alcoholic  beverages.  ATF 
received  approximately  8,900  comments 
on  the  ANPRM  (43  FR  54266,  November 
21, 1978)  from  the  general  public,  some 
of  whom  wanted  greater  restrictions  on 
advertising,  including  a  total  ban  on 
alcoholic  beverage  advertisements.  This 
is  beyond  the  authority  of  ATF  and 
would  require  legislative  action. 
However,  the  Treasury  Department  may 
deregulate  in  certain  areas,  such  as  in 
taste  tests,  within  the  framework  of  the 
FAA  Act  and  may  rely  on  industry  self¬ 
regulation.  For  example,  if  an  industry 
member  feels  that  a  certain 
advertisement  by  a  competitor  does  not 
comply  with  regulations  or  certain 
statements  made  in  the  advertisement 
cannot  be  factually  supported,  the 
industry  member  would  submit  a 
complaint  to  ATF  for  their  appropriate 
action. 

ATF  reviewed  all  comments  received 
in  response  to  the  ANPRM  and  analyzed 
the  alternatives.  The  NPRM  we 
published  on  December  19, 1980  (45  FR 
83530)  reflected  the  consideration  of  the 
alternatives  and  comments  received  on 
the  ANPRM.  The  alternatives  were  to 
take  no  action,  leaving  the  present 
regulations  as  they  are  now  written  and 
not  consolidating  rulings  into  the 


regulations;  to  place  stricter  regulations 
on  industry;  or  to  issue  guidelines  for 
industry  to  follow  in  presenting 
advertisements  that  are  truthful  and  that 
will  not  tend  to  mislead  the  consumer, 
while  at  the  same  time  allowing  industry 
greater  discretion  in  choosing  their 
advertising  matter.  ATF  received  372 
comments  on  the  NPRM  proposals,  as 
described  previously.  The  comments 
supported  our  intent  and  made  many 
suggestions  on  modifying  the  proposed 
regulations. 

By  clarifying  and  consolidating 
regulations,  policies,  interpretations,  and 
rulings  on  advertising,  ATT  hopes  to 
provide  a  single  comprehensive  source 
of  guidelines  and  to  liberalize  the 
regulations  in  certain  areas  (for 
example,  if  ATF  allows  the  use  of 
truthful  comparative  advertising,  the 
consumer  might  gain  more  information 
about  various  alcoholic  beverage 
products  and  be  able  to  make  a  more 
informed  selection).  ATF  hopes  also  to 
restrict  certain  advertising  practices 
which  the  public  finds  objectionable  (for 
example,  many  respondents  objected  to 
the  possible  use  of  subliminal  stimuli  in 
alcoholic  beverage  advertising). 

ATF  will  uniformly  apply  the  adopted 
regulations  to  all  alcoholic  beverage 
advertising. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing  and 
wholesale  and  retail  trade  of 
advertised  alcoholic  beverages, 
including  malt  beverages,  wines,  and 
distilled  spirits  (liquors);  the 
advertising  industry;  consumers  who 
view  advertisements  of  these 
products;  and  Federal  and  State 
governments. 

These  regulations  will  benefit 
consumers  and  those  listed  above. 
Because  these  regulations  will  clarify 
ATF’s  position  on  advertising,  they  will 
help  reduce  the  recall  and  rejection  of 
advertisements,  thus  saving  the  industry 
money  by  reducing  necessary  revisions 
of  the  advertisement’s  content  in  order 
to  comply  with  regulations,  while 
protecting  the  industry’s  right  to 
advertise  its  products  and  reinforcing 
the  consumer’s  right  to  expect  clear  and 
truthful  advertisements.  In  addition,  the 
use  of  taste  tests  will  promote 
competition  among  industry  members, 
while  regulations  prohibiting  subliminal 
advertising  would  protect  the  consumer 
against  undue  persuasive  advertising. 

Revising  the  regulations  will  not 
increase  costs  to  Government.  The 
Government  will  benefit,  since  it 
currently  spends  much  effort  in 
explaining  confusing  regulations  and 
rulings. 


The  FAA  Act  affects  only  labeled  and 
advertised  alcoholic  beverages  which 
are  entered  into  interstate  commerce.  In 
the  case  of  malt  beverages,  the  labeling 
and  advertising  regulations  issued  under 
the  authority  of  the  FAA  Act  apply  only 
to  the  extent  that  the  law  of  a  particular 
State  imposes  similar  requirements.  In 
States  which  have  adopted  the  FAA  Act 
(22  States  have  adopted)  or  impose 
similar  requirements,  these  State 
governments  should  also  benefit  from 
the  revisions  and  amendments  of  the 
regulations. 

Summary  of  Costs 

Sectors  Affected:  None. 

We  have  not  been  able  to  determine 
specific  cost  estimates  for  this  project. 

In  general,  costs  to  producers  of 
alcoholic  beverages  and  the  advertising 
media  should  not  increase  because 
these  regulations  affect  only  advertising 
content  and  do  not  alter  methods  of 
advertising. 

Related  Regulations  and  Actions 

Internal:  ATF  has  published  a 
Treasury  decision  (T.D.  ATF-66,  45  FR 
40538,  June  13, 1980)  requiring  ingredient 
labeling  for  alcoholic  beverages.  ATF 
contracted  a  study  with  Michigan  State 
University  to  study  the  effects  of 
alcoholic  beverage  advertising  on  the 
drinking  habits  of  young  people.  The 
University  has  submitted  a  preliminary 
report,  which  ATF  did  not  accept. 
Michigan  State  University  is  in  the 
process  of  revising  their  report.  We  held 
a  meeting  with  the  Federal  Trade 
Commission  and  the  National  Institute 
of  Alcohol  Abuse  and  Alcoholism 
concerning  the  preliminary  report. 

External:  The  Federal  Trade 
Commission  is  responsible  for  regulating 
the  advertisement  of  wine  with  less  than 
7  percent  alcohol  by  volume  and  the 
advertisement  on  nonalcoholic 
beverages.  Under  the  FAA  Act  (27 
U.S.C.  §  211(a)(7))  wine  is  an  alcoholic 
beverage  containing  not  less  than  7 
percent  and  not  more  than  24  percent  of 
alcohol  by  volume.  Therefore,  any 
beverage  containing  less  than  7  percent 
does  not  come  under  the  purview  of  the 
FAA  Act  and  is  not  subject  to 
regulations  promulgated  by  ATF. 

Active  Government  Collaboration 

The  Federal  Trade  Commission  and 
ATF  are  collaborating  on  this  project.  , ' 
ATF  is  soliciting  comments  on  proposed 
regulations  from  other  Federal  agencies, 
and  State  and  local  governments. 

Timetable 

Final  Rule — Summer  1982. 

Public  Hearings — We  will  hold  at 
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least  one  hearing  in  the 
Washington,  D.C.  area. 

Regulatory  Impact  Analysis — ATF 
will  not  prepare. 

Regulatory  Flexibility  Analysis — ATF 
will  not  prepare. 

Available  Documents 

ANPRM— Notice  No.  313,  43  FR  54266, 
November  21, 1978,  entitled  Advertising 
Regulations  Under  the  Federal  Alcohol 
Administration  Act. 

Extension  of  comment  period — Notice 
No.  313,  44  FR  2603,  January  12, 1979. 

NPRM— Notice  No.  362,  45  FR  83530, 
December  19, 1980,  entitled  Labeling  and 
Advertising  Regulations  Under  the 
Federal  Alcohol  Administration  Act. 

Copies  of  the  documents  and 
comments  may  be  inspected  during 
normal  business  hours  at  the  ATF 
Reading  Room,  Room  4407,  Federal 
Building,  12th  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20226. 

Agency  Contact 

Richard  A.  Mascolo,  Chief 
Research  and  Regulations  Branch 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

12th  Street  and  Pennsylvania  Avenue, 
N.W.,  Room  6215 
Washington,  DC  20226 
(202)  566-7626 


TREAS— United  States  Customs 
Service 

Civil  Aircraft  Regulations  (19  CFR 
Parts  6*  and  10*) 

Legal  Authority 

Trade  Agreements  Act  of  1979,  §  601, 
19  U.S.C.  §§66  and  1624. 

Reason  for  Including  This  Entry 

The  Customs  Service  (Customs) 
believes  this  rule  is  important  because, 
by  eliminating  duty  on  civil  aircraft  and 
parts  for  civil  aircraft,  it  implements  the 
Civil  Aircraft  Agreement  of  the 
Multilateral  Trade  Negotiations  (MTN). 
Further,  the  amendments  will  change  the 
procedures  for  the  admissibility  of  civil 
aircraft  and  parts  for  civil  aircraft  and 
therefore,  it  is  of  public  interest. 

Statement  of  Problem 

Unless  specifically  exempted,  all 
merchandise  imported  into  the  United 
States  is  subject  to  a  customs  duty.  One 
of  the  major  responsibilities  of  Customs 
is  to  assess  and  collect  duties  when  due, 
and  to  insure  that  the  entry 
requirements  for  merchandise  are  met. 

In  some  instances,  the  President  and 
the  Congress  determine  that  it  would  be 
in  the  national  interest  to  reduce  or 
eliminate  duty  on  particular 


merchandise.  In  this  regard,  as  part  of 
the  MTN  conducted  with  many  of  the 
nations  engaged  in  international  trade, 
the  United  States  signed  the  Agreement 
on  Civil  Aircraft.  This  Agreement,  which 
was  incorporated  into  U.S.  law  as  Title 
VI  of  the  Trade  Agreements  Act  of  1979 
(the  Act),  provides  for  the  duty-free 
trade  in  civil  aircraft  and  parts  for  civil 
aircraft. 

To  implement  the  statutory  provisions 
of  Title  VI  of  the  Act,  Customs  is 
proposing  to  amend  its  regulations  as 
they  relate  to  (1)  the  importation  of  civil 
aircraft  and  parts  for  civil  aircraft,  and 
(2)  foreign  repairs  to.  and  foreign 
purchases  of  repair  parts  and  materials 
for  U.S.-registered  civil  aircraft.  The 
regulations  which  we  will  develop  will 
enable  us  to  administer  the  provisions  of 
the  Agreement. 

In  the  area  of  tariffs,  the  Agreement 
eliminates,  as  of  January  1, 1980,  duties 
on  the  following: 

(a)  all  civil  aircraft; 

(b)  all  civil  aircraft  engines  and  their 
parts  and  components: 

(c)  all  other  parts,  components,  and 
subassemblies  of  civil  aircraft;  and 

(d)  all  ground-flight  simulators 
(machines  used  for  training  on  the 
ground  which  duplicate  flight 
conditions)  and  their  parts  and 
components,  whether  used  as  original  or 
replacement  equipment  in  the 
manufacture,  repair,  maintenance, 
rebuilding,  modification,  or  conversion 
of  civil  aircraft. 

“Civil  aircraft”  are  defined  in  Title  VI 
of  the  Act  to  mean  all  aircraft  other  than 
those  purchased  for  use  by  the 
Department  of  Defense  and  the  Coast 
Guard. 

Under  the  Act,  parts,  components,  and 
subassemblies  of  civil  aircraft  qualify 
for  duty-free  entry  if  they  (1)  are  for  use 
in  civil  aircraft,  and  (2)  are  classified  for 
Customs  purposes  under  one  of  the 
specific  Tariff  Schedules  of  the  United 
States  (19  U.S.C.  §  1202)  headings  listed 
in  Title  VI  of  the  Act. 

To  be  admitted  free  of  duty,  parts, 
components,  and  subassemblies  must  be 
“Certified  for  Use  in  Civil  Aircraft”  by 
the  Federal  Aviation  Administration 
(FAA)  or  an  FAA-recognized 
airworthiness  authority  in  the  country  of 
exportation. 

In  addition,  duties  on  foreign  repairs 
to  and  foreign  purchases  of  repair  parts 
and  materials  for  U.S.-registered  civil 
aircraft,  previously  assessed  under 
§  466,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  §  1466),  and  §§  6.7  (d)  and  (e). 
Customs  Regulations  (19  CFR  6.7  (d)  and 

(e)),  are  eliminated. 


Alternatives  Under  Consideration 

Customs  cannot  consider  alternatives 
to  the  proposal  because  it  must 
implement  the  provisions  of  the 
Agreement  and  the  Act  providing  for  the 
duty-free  entry  of  civil  aircraft  and 
aircraft  parts.  However,  certain 
enforcement  and  administrative 
methods  are  being  considered  as  a 
result  of  public  comments  on  the  NPRM. 

Summary  of  BeneHts 

Sectors  Affected:  Domestic  and 
foreign  manufacturing,  repair  services, 
wholesale  trade  (particularly 
importing),  and  retail  trade  of  civil 
aircraft  and  parts  for  civil  aircraft;  the 
general  public;  and  purchasers  of  civil 
aircraft  and  parts  for  civil  aircraft. 

This  Agreement  and  implementing 
regulations  will  indirectly  benefit  all 
nations  with  a  civil  aircraft  industry, 
whether  it  be  a  civil  aircraft 
manufacturer,  air  carrier,  or  civil  aircraft 
maintenance  industry,  by  providing  for 
the  free  flow  between  countries  that  are 
signatories  to  the  Agreement  on  civil 
aircraft  and  parts  for  civil  aircraft. 

Foreign  repairs  to,  and  foreign 
purchase  of,  repair  parts  and  materials 
for  U.S.-registered  civil  aircraft  which 
were  previously  dutiable,  are  duty  free 
under  the  Act  and  Customs’  proposed 
implementing  regulations.  This  will 
eliminate  a  trade  barrier  to  foreign 
repairs  to  and  foreign  purchases  of 
repair  parts  and  materials  for  U.S.- 
registered  civil  aircraft.  Elimination  of 
the  duty  will  also  benefit  purchasers  of 
foreign  civil  aircraft  and  purchasers  of 
spare  or  replacement  parts  for  those 
aircraft  through  a  reduction  in  the 
purchase  price  because  of  elimination  of 
duties.  The  reduction  would  vary 
because  of  the  different  percent  rates  of 
duty  on  aircraft,  parts,  and  foreign 
equipment  and  repairs,  but  would  range 
between  5  and  50  percent  of  their 
appraised  value. 

Summary  of  Costs 
Sectors  Affected:  None. 

These  regulations  do  not  require  a 
Regulatory  Impact  Analysis  under  the 
criteria  established  by  E.0. 12291  (46  FR 
13193).  Accordingly,  no  analysis  of  costs 
has  been  made  by  Customs.  An  analysis 
of  the  budgetary  impact  is  contained  in 
the  Senate  report  on  the  Act  (Senate 
Report  No.  96-249).  Customs  believes 
the  costs  of  implementation  of  the 
provisions  would  be  negligible,  since 
significant  additional  requirements  for 
the  entry  of  the  items  covered  by  the  Act 
have  not  been  and  will  not  be 
established. 
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Related  Regulations  and  Actiona 

Internal:  Customs  has  appointed  an 
MTN  Coordinator  to  oversee 
implementation  of  the  Act,  including  the 
proposed  regulations  relating  to  civil 
aircraft.  We  have  held  meetings  at  the 
Customs  Service  headquarters  with 
representatives  of  the  aircraft  industry 
and  others  who  were  involved  in  the 
MTN  negotiations  on  this  Agreement. 
External:  None. 

Active  Government  Collaboration 

The  proposal  has  been  coordinated 
with  representatives  of  the  Office  of  the 
Special  Trade  Representative;  the 
Departments  of  State,  Labor,  Commerce, 
and  Treasury:  the  International  Trade 
Commission;  and  the  Federal  Aviation 
Administration. 

Timetable 

Regulatory  Impact  Analysis — None. 
Public  Hearing — None. 

Final  Rule— Summer  1981. 

Final  Rule  Effective — 30  days  from 
date  of  publication  in  the  Federal 
Register. 

Regulatory  Flexibility  Analysis — Will 
accompany  final  rule. 

Available  Documents 
Work  Plan  79-30. 

NPRM— 45  FR 1633,  January  8, 1980. 
Public  comments  on  NPRM.  (Public 
comment  period  closed  March  10, 1980.) 

Copies  of  these  documents  may  be 
reviewed  at  the  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229, 
Room  2426,  during  normal  business  days 
between  9:00  a.m.  and  4:30  p.m. 

Agency  Contact 

Benjamin  H.  Mahoney,  Attorney 
Entry  Procedures  and  Penalties 
Division 

U.S.  Customs  Service,  Room  2417 
1301  Constitution  Avenue,  N.W. 
Washington,  DC  20229 
(202)  566-5765 

TREAS — Customs 

Importation  of  Motor  Vehicles  and 
Motor  Vehicle  Engines  Under  the 
Clean  Air  Act  (19  CFR  12.73*) 

Legal  Authority 

Clean  Air  Act  Amendments  of  1970, 

42  U.S.C.  §  7521  et  seq.;  19  U.S.C.  §§66 
and  1624;  42  U.S.C.  §§  7521,  7522,  and 
7601. 

Reason  for  Including  This  Entry 

The  Customs  Service  (Customs)  thinks 
this  proposal  is  important  because  it 
would  improve  our  administrative  and 
enforcement  efficiency  and  the 


effectiveness  of  regulations  relating  to 
the  importation  of  motor  vehicles  and 
motor  vehicle  engines  under  the  Clean 
Air  Act.  The  proposal  also  would  be  a 
matter  of  great  public  interest  because  it 
provides  a  precedent-setting  exemption 
to  an  individual  who  wishes  to  import  a 
vehicle  or  engine  for  personal  use. 

Statement  of  Problem 

Under  §§  202  and  203  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  §  §  7521  and 
7522)  (the  Act),  the  Department  of 
Health  and  Human  Services  (formerly 
the  Department  of  Health,  Education, 
and  Welfare)  and  the  Environmental 
Protection  Agency  (EPA)  have 
promulgated  regulations  in  40  CFR  Parts 
85  and  86  which  establish  standards  for 
the  control  of  emissions  from  certain 
vehicles  and  engines.  The  Act  prohibits 
importation  into  the  United  States  of  a 
vehicle  or  engine  manufactured  after  the 
effective  date  of  an  emission  control 
standard  applicable  to  the  vehicle  or 
engine  (or  which  would  have  been 
applicable  had  the  vehicle  been 
manufactured  for  importation  into  the 
United  States).  However,  this 
prohibition  does  not  apply  if  the  vehicle  ' 
or  engine  is  covered  by  a  certiHcate  of 
conformity  with  applicable  standards  or 
if  it  is  exempted  by  the  EPA 
Administrator. 

In  conjunction  with  EPA,  Customs 
enforces  those  laws  and  regulations 
applicable  to  emission  controls  for 
imported  vehicles  and  engines. 
Regulations  relating  to  those 
importations  are  found  in  §  12.73, 
Customs  Regulations  (19  CFR  12.73),  and 
in  the  EPA  regulations  at  40  CFR  Part  85, 
Subpart  P.  EPA  is  proposing  several 
major  changes  in  its  regulations, 
published  in  the  Federal  Register  on  July 
21, 1980  (45  FR  48812).  If  adopted,  the 
revision  to  the  EPA  regulations  would 
require  corresponding  changes  to  19 
CFTl  12.73,  Customs  Regulations. 

If  a  vehicle  or  engine  now  fails  to 
comply  with  emission  standards,  an 
importer  may  post  a  bond  with  Customs 
and  bring  the  vehicle  or  engine  into 
conformity  within  90  days  of  entry.  This 
procedure  has  misled  some  importers 
into  believing  that  modiBcation  is  an 
easy  option.  Likewise,  although  an 
importer  may  post  a  bond  and  enter  a 
vehicle  or  engine  to  attempt  to 
demonstrate  *hat  it  conforms  by 
subjecting  it  to  the  full  Federal  test 
procedure,  in  some  cases  this  is 
expensive  and  impracticable. 

Administration  and  enforcement  of 
present  procedures  place  a  substantial 
burden  on  Customs  and  EPA.  To 
alleviate  this  burden.  Customs  published 
in  the  Federal  Register  on  July  21, 1980 
(45  FR  48817)  an  NPRM  which  would 


eliminate  the  provisions  currently  found 
in  §  12.73(c),  Customs  Regulations, 
which  allow  conditional  importation  of 
a  vehicle  or  engine  under  bond.  Further, 
because  of  potential  hardships,  the 
proposed  regulations  would  provide  an 
exemption  from  EPA  emission  control 
regulations  to  an  individual  who  has  not 
imported  or  attempted  to  import  a 
nonconforming  vehicle  or  engine  since 
December  31, 1970,  the  effective  date  of 
the  Clean  Air  Act  Amendments  of  1970, 
and  who  wishes  to  import  a  vehicle  or 
engine  for  personaf  use  and  not  for 
resale.  The  individual  could  use  this 
exemption  only  once. 

The  Customs  proposal  provides  very 
limited  exemptions  for  national  security 
and  repairs  or  alterations  to  vehicles  or 
engines  and  strengthens  and  clarifies 
the  exemption  in  §  12.73  and  other 
exclusions. 

Alternatives  Under  Consideration 

Because  Customs,  in  conjunction  with 
EPA,  enforces  those  laws  and 
regulations  applicable  to  emission 
controls  for  imported  vehicles  and 
engines,  the  proposed  Customs 
regulations  to  a  large  de^ee  are 
predicated  upon  the  alternatives 
proposed  by  EPA. 

Alternative  (A)  would  be  to  maintain 
the  status  quo.  However,  because  the 
present  regulations  appear  to  have 
misled  some  importers,  resulting  in  great 
expense  and  inconvenience  to  them,  and 
are  burdensome  to  Customs  and  EPA, 
we  believe  that  this  alternative  is  not 
satisfactory. 

Alternative  (B)  would  be  to  eliminate 
the  current  provisions  which  allow 
conditional  importation  of  a  vehicle  or 
engine  under  bond,  pending 
modification  to  make  the  vehicle  or 
engine  identical  in  construction  to  a 
vehicle  or  engine  covered  by  a 
certificate  of  conformity,  or  testing  to 
demonstrate  that  the  vehicle  or  engine 
conforms  with  Federal  emission 
standards.  However,  adoption  of  this 
alternative  could  cause  a  hardship  to 
individuals  who  import  nonconforming 
personal  use  vehicles  for  the  first  time. 
Without  the  modification  and  testing 
options,  an  individual  attempting  to 
import  a  vehicle  or  engine  not  covered 
by  a  certificate  of  conformity  would 
have  to  export  or  destroy  the  vehicle. 

Alternative  (C),  which  we  favor  and 
have  set  forth  in  the  NPRM,  would  be  to 
adopt  Alternative  (B)  above,  but 
promulgate  regulations  providing  a 
qualified  exemption  for  an  individual 
who  imports  a  nonconforming  vehicle  or 
engine  for  his  or  her  own  personal  use 
and  not  for  resale.  The  exemption  would 
apply  only  to  an  individual  who  has  not 
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imported  or  attempted  to  import  a 
nonconforming  vehicle  or  engine  since 
the  effective  date  of  the  Clean  Air  Act 
Amendments  of  1970  (December  31, 

1970).  Therefore,  an  individual  could  use 
the  exemption  only  one  time  at  most  to 
import'one  vehicle  or  engine  not  covered 
by  a  certificate  of  conformity. 

Summary  of  BeneHts 

Sectors  Affected:  Individuals 
importing  nonconforming  vehicles  or 
engines  for  their  own  personal  use 
and  not  for  resale;  nonresident  and 
resident  owners  of  fleet  vehicles  (such 
as  corporate  owners  of  taxicabs  or 
buses]  importing  those  vehicles  or 
engines  for  repairs  or  alterations;  ■ 
Customs;  and  EPA. 

Under  current  regulations,  if  a  vehicle 
or  engine  fails  to  comply  with  emission 
standards,  an  importer  may  post  a  bond 
with  Customs  and  bring  the  vehicle  or 
engine  into  conformity  within  90  days  of 
entry.  This  procedure  and  related 
regulations  have  imposed  a  substantial 
administrative  and  enforcement  burden 
on  Customs  and  EPA.  Similarly,  it  has 
proved  misleading,  expensive,  and 
impracticable  for  importers  to  modify  or 
test  nonconforming  vehicles  or  engines. 
Adoption  of  Alternative  (C)  would  allow 
an  individual,  under  specified 
conditions,  to  import  a  nonconforming 
vehicle  or  engine  only  once  and  for 
personal  use  and  not  for  resale. 

A  savings  in  expenses  to  the 
Government  and  individuals  would  be 
realized.  Individuals  eligible  to  use  the 
exemption  to  import  a  nonconforming 
vehicle  or  engine  for  personal  use  would 
be  saved  the  expense  of  bringing  the 
vehicle  or  engine  into  conformity  or 
having  to  export  or  destroy  it.  Similarly, 
the  Government  would  be  able  to  reduce 
its  expenses  associated  with 
administering  and  enforcing  the  present 
procedures  related  to  conditional 
importations  under  bond. 

The  current  regulations  do  not  allow 
residents  or  nonresidents  to  import 
vehicles  or  engines  for  the  purpose  of 
repairs  or  alterations.  Under  the 
proposed  regulations,  owners  of  fleet 
vehicles  would  be  allowed  to  import 
those  vehicles  or  engines  for  repairs  or 
alterations. 

Summary  of  Costs 
Sectors  Affected:  None. 

Customs  believes  that  adoption  of  the 
proposed  regulations  would  not  result  in 
any  increased  costs  to  any  sectors. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  The  regulations  of  EPA 
applicable  to  emission  control  for 


imported  vehicles  and  engines  are  found 
in  40  CFR  Part  85,  Subpart  P. 

In  conjunction  with  Customs,  EPA 
published  its  NPRM  on  July  21, 1980,  in 
the  Federal  Register  (45  FR  48812).  On 
September  22, 1980,  EPA  published  a 
document  in  the  Federal  Register  (45  FR 
62851)  extending  the  time  for  public 
comment  tg  December  3, 1980,  and 
announcing  that  a  public  hearing  would 
be  held  at  EPA  headquarters  on 
November  3, 1980.  Customs'  final  action 
on  these  regulations  suspended  pending 
EPA  consideration  of  public  comment 
received  in  response  to  both  NPRMs  and 
EPA  public  hearing. 

Active  Government  Collaboration 

Customs-proposed  regulations  were 
coordinated  with  and  reviewed  by  the 
Environmental  Protection  Agency, 
which  would  review  in  a  similar  manner 
an;,  final  rule  adopted  by  Customs. 

Timetable 

Regulatory  Impact  Analysis — None. 

Public  Hearing — None. 

Final  Rule — Summer  1981. 

Final  Rule  Effective — 30  days  from 
date  of  publication  in  the  Federal 
Register. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

Clean  Air  Act  Amendments  of  1970 
(P.L.  91-604). 

Customs  NPRM— 45  FR  48817,  July  21, 
1980. 

Extension  of  comment  period  until 
December  3, 1980—45  FR  64601, 
September  30, 1980. 

Comments  to  NPRM. 

EPA  NPRM— 45  FR  48812,  July  21, 

1980. 

Copies  of  these  documents  may  be 
reviewed  at  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229, 
Room  2426,  during  normal  business  days 
between  9:00  a.m.  and  4:30  p.m. 

Agency  Contact 

Harrison  C.  Feese,  Operations  Officer 

Duty  Assessment  Division 

U.S.  Customs  Service,  Room  4118 

1301  Constitution  Avenue,  N.W. 

Washington,  DC  20229 

(202)  566-8651 


TREAS — Customs 

Interest  Charges  on  Delinquent 
Accounts  (19  CFR  Parts  24*  and  113*) 

Legal  Authority 

19  U.S.C.  §§66,  580, 1623,  and  1624. 


Reason  for  Including  This  Entry 

The  Customs  Service  (Customs) 
believes  this  project  is  important 
because  it  would  provide  an  incentive 
for  importers  to  pay  accounts  due  to 
Customs  promptly  and,  if  accounts  are 
not  paid  on  time,  provide  for 
reimbursement  of  interest  costs  resulting 
from  unnecessary  government 
borrowing  resulting  in  possibly  millions 
of  dollars  in  savings  to  the  Government. 
Because  of  the  possible  savings 
involved.  Customs  believes  this  matter 
is  of  great  public  interest. 

Statement  of  Problem 

The  Department  of  the  Treasury 
(Treasury)  has  overall  responsibility  to 
maintain  adequate  cash  to  meet  the 
Government’s  expenditure  needs.  One 
source  of  that  revenue  is  the  duty  and 
other  charges  that  Customs  collects  on 
imported  merchandise.  If  importers  or 
other  persons  who  owe  the  Government 
money  do  not  pay  these  amounts  on 
time.  Treasury  must  borrow  funds  to 
meet  the  Government’s  expenditure 
needs. 

In  a  major  effort  toward  improving 
cash  management  practices.  Treasury  in 
1979  issued  requirements  prescribing 
cash  management-related  procedures, 
including  interest  charges  on  overdue 
receivable  accoimts.  Specifically,  Part  6, 
Chapter  8020.20,  Treasury  Fiscal 
Requirements  Manual  (TERM),  requires 
payment  of  amounts  owed  the 
Government  on  time  and  assessment  of 
a  late  charge  on  overdue  accounts 
calculated  at  a  percentage  rate  based  on 
the  current  value  of  funds  to  the 
Treasury.  The  percentage  rate  will  be 
calculated  by  ’Treasury  as  an  average  of 
the  current  value  of  funds  to  the 
Treasury  for  a  recent  3-month  period; 
and  will  be  transmitted  in  TFRM 
bulletins  before  the  first  day  of  each 
calendar  quarter. 

Section  580  of  Title  19,  United  States 
Code  (19  U.S.C.  §  580),  provides  for 
collection  of  interest  upon  all  bonds,  on 
which  suits  are  brought  for  the  recovery 
of  duties  at  the  rate  of  6  percent  a  year, 
from  the  time  when  the  bonds  became 
due.  The  TFRM  provides  that  interest 
will  be  charged  at  an  annual  rate  of  9 
percent  on  all  contracts,  agreements,  or 
other  formal  arrangements.  Thus,  the 
TFRM  requirements  would  be 
applicable  in  all  cases  except  those 
covered  by  19  U.S.C.  §  580. 

In  a  report  from  the  Comptroller 
General  to  the  Congress  dated  August 
21, 1978,  the  General  Accounting  Office 
(GAO)  recommended  that  Customs 
charge  interest  on  all  duty  accounts  30 
days  past  due.  GAO  made  this 
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recommendation  as  part  of  an  effort  to 
maximize  the  Government’s  use  of 
Customs  collections  to  decrease  its  own 
borrowing.  That  report  states  that  in  the 
Customs  Regions  of  Boston,  Chicago, 

Los  Angeles,  and  New  York,  accounts 
receivable  for  duties  averaged  $8.5 
million  each  month  from  April  1976  to 
March  1977  and  that  approximately  38 
percent  of  that  amount  was  more  than 
90  days  past  due. 

The  present  Customs  accounts 
collection  policy  is  to  (1)  issue  a  bill 
which  is  due  and  payable  upon  receipt, 

(2)  pursue  collection  in  accordance  with 
the  Federal  Claims  Collection  Act  (31 
U.S.C.  §  §  951,  952,  and  953)  if  payment  is 
not  received  by  Customs  within  30  days, 
and  (3)  if  a  surety  (guarantor)  is  also 
liable  by  virtue  of  a  bond  (contract),  to 
make  a  formal  demand  on  the  surety  for 
payment  if  the  bill  remains  unpaid  after 
60  days.  Currently,  there  is  no  provision 
for  collection  of  an  amount  exceeding 
the  priiicipal  amount,  regardless  of  the 
time  period  of  delay  or  additional 
administrative  costs  to  the  Government 
incurred  as  a  result  of  special  collection 
efforts. 

This  project  would  amend  Parts  24 
and  113,  Customs  Regulations  (19  CFR 
Parts  24  and  113),  to  establish  interest 
charges  for  the  late  payments  of 
supplemental  duty  bills  (bills  for 
additional  duties  found  due  after 
payment  of  estimated  duties  and  release 
of  merchandise);  reimbursable  services; 
and  miscellaneous  bills  issued  by 
Customs  to  organizations  outside  the 
Government,  including  sureties  upon 
which  a  formal  demand  for  payment  has 
been  issued  and  that  have  not  paid  the 
amount  within  60  days  of  the  issuance  of 
the  formal  demand. 

The  proposal  bases  the  interest  rate 
on  the  current  value  of  funds  to  the 
Treasury  and  calculates  the  rates  as 
prescribed  by  the  TFRM,  as  discussed 
above. 

Alternatives  Under  Consideration 

Customs  is  proposing  amending  its 
regulations  to  conform  to  Treasury  cash 
management  policies.  Accordingly,  other 
than  giving  the  importing  community 
sufficient  time  to  adjust  their 
procedures,  alternative  approaches  are 
not  applicable.  To  take  no  action  would 
result  in  continued  unnecessary 
government  borrowings 

Summary  of  Benefits 

Sectors  Affected:  The  Federal 

Government. 

If  this  proposal  is  adopted,  it  will 
provide  substantial  benefits  to  the 
Government  (1)  through  the  avoidance 
of  unnecessary  borrowing  by  the 
Treasury,  and  (2)  by  providing  an 


incentive  for  prompt  payment  of 
accounts  which  will  reduce  delays  in 
collection  or,  alternatively,  provide 
compensation  to  the  Government  for 
revenue  collection  delays  on  overdue 
accounts. 

Customs  considered  preparing  a 
Regulatory  Impact  Analysis  to  detail  the 
monetary  benefits  and  other  impacts 
from  this  proposal  on  the  Federal 
Government,  importing  community,  and 
surety  insurance  industry.  However,  it 
has  been  determined  that  neither  a 
Regulatory  Impact  Analysis  as 
described  in  E.0. 12291,  nor  a 
Regulatory  Flexibility  Analysis,  as 
provided  in  the  Regulatory  Flexibility 
Act,  is  required. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 
Government;  the  importing 
community;  and  the  surety  insurance 
industry. 

The  Federal  Government  will  bear  the 
start-up  costs  to  initiate  this  project.  The 
importing  commimity  and  the  surety 
insurance  industry  would  bear  the  cost 
of  interest  charges  for  late  payments. 
However,  there  will  be  no  such  cost  if 
payments  are  made  on  a  timely  basis. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — Summer  1981. 

Regulatory  Impact  Analysis — None. 
Regulatory  Flexibility  Analysis — 
None. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM  in 
the  Federal  Register. 

Public  Hearing — None. 

Final  Rule/Treasury  Decision  (T.D.) — 
Winter  1981. 

Final  Rule  Effective — 120  days  from 
date  of  publication  in  the  Federal 
Register. 

Available  Documents 
Work  Plan  80-2. 

Part  6,  Chapter  8020.20,  “Treasury 
Fiscal  Requirements  Manual.” 

Report  from  the  Comptroller  General 
to  the  Congress,  dated  August  21, 1978. 

These  documents  are  available  at 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  N.W.,  Room  2426, 
Washington,  DC,  during  normal 
business  days  from  9:00  a.m.  to  4:30  p.m. 

Agency  Contact 

Robert  B.  Hamilton,  Accounting 
Division 
(202)  566-2596 


William  Rosoff,  Carriers  Drawback 
and  Bonds  Division 
(202)  566-5761 
U.S.  Customs  Service 
1301  Constitution  Avenue,  N.W. 
Washington,  DC  20229 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service 

National  Defense  Stockpile  Disposal 
Regulations  (41  CFR  Part  101-14*) 

Legal  Authority 

Strategic  and  Critical  Materials 
Stockpiling  Act,  50  U.S.C.  §  98  ef  seq. 

Reason  for  Including  This  Entry 

The  General  Services  Administration 
(GSA)  includes  this  entry  because  it  is 
of  interest  to  industries  concerned  with 
commodities  maintained  in  the  National 
Defense  Stockpile  and  because  the 
Government  is  a  significant  seller  of 
these  commodities. 

Statement  of  Problem 

Under  the  Strategic  and  Critical 
Materials  Stockpiling  Act,  the  Federal 
Property  Resources  Service  (FPRS)  is 
responsible  for  the  congressionally 
authorized  disposal  of  materials  that  are 
excess  to  the  needs  of  the  National 
Defense  Stockpile.  The  stockpile 
contains  many  commodities  such  as 
tungsten,  tin,  industrial  diamonds,  and 
silver  that  are  excess  to  stockpiling 
requirements. 

Section  6(b)  of  the  Act  provides  that 
“disposal  of  materials  from  the 
Stockpile  shall  be  made  by  formal 
advertising  or  competitive  negotiation 
procedures  to  the  maximum  extent 
feasible.”  The  purpose  of  advertising  a 
sale,  when  appropriate,  and  of 
competitive  negotiations,  is  to  involve 
the  largest  practical  number  of  bidders, 
and  thereby  to  obtain  the  most 
favorable  offer.  At  this, time  there  are  no 
specific  regulations  which  describe  the 
practices  and  procedures  which  FPRS 
uses  in  disposing  of  materials  from  the 
stockpile.  The  proposed  regulation  will 
amend  41  CFR  Chapter  101  and  is 
intended  to  prescribe  FPRS’s  practices 
in  a  publicly  available  form. 

Alternatives  Under  Consideration 

We  have  considered  issuing  no 
regulation,  amending  other  disposal 
regulations  to  cover  stockpile  disposals, 
and  issuing  a  separate  regulation.  If  we 
do  not  issue  a  regulation,  the  public  will 
be  left  without  a  formal  description  of 
our  practices  and  procedures  for  the 
authorized  disposal  of  stockpile 
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materials.  We  see  no  advantages  to  this 
option.  Procedures  contained  in  other 
disposal  regulations  are  not  applicable 
to  stockpile  material  transactions.  For 
this  reason,  we  believe  that  a  separate 
regulation  is  preferable,  and  can  better 
describe  FPRS  practices  in  disposing  of 
stockpile  commodities.  Specific 
procedures  to  be  included  in  the 
regulations  are  procedures  for  both 
formal  advertising  and  competitive 
negotiation. 

Summary  of  Benefits 

Sectors  Affected:  Domestic  and 
foreign  industries  which  supply,  trade, 
and  use  the  basic  industrial  raw 
materials  of  the  economy  of  the 
United  States;  and  users  of  these  raw 
materials. 

The  proposed  regulation  will  increase 
public  knowledge  of  FPRS  stockpile 
disposal  practices,  especially  among 
dealers  in  and  consumers  of  the 
stockpile  materials.  This  knowledge 
should  help  other  buyers,  traders,  and 
users  of  affected  commodities  to  deal 
with  FPRS  and  plan  their  transactions. 
Standardizing  forms  and  procedures 
should  minimize  administrative 
expenses  and  help  to  maximize  real 
competition.  The  public  will  benefit  by 
knowing  how  to  contract  for  these 
materials. 

Summary  of  Costs 
Sectors  Affected:  FPRS. 

The  proposed  regulation  does  not 
impose  direct  or  indirect  costs  on  the 
Government  or  any  sector  of  the 
economy  because  it  will  not  require 
changes  in  existing  practices.  The 
administrative  costs  of  compiling  the 
practices  and  procedures  are  the 
necessary  result  of  legislation  and  are 
covered  by  appropriations.  Once  these 
initial  costs  are  paid,  the  continuing 
benefits  of  the  regulations  will  accrue. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 

The  Federal  Emergency  Management 
Agency  coordinates  National  Defense 
Stockpile  programs  activity,  developing 
stockpile  goals  and  policies  in 
coordination  with  the  Departments  of 
Defense,  Interior,  State,  Commerce,  and 
Treasury:  the  Central  Intelligence 
Agency;  GSA;  and  the  Office  of 
Management  and  Budget.  GSA,  as  the 
stockpile  manager,  has  sole  control  over 
actual  stockpile  transactions. 

Timetable 

NPRM— None. 

Public  Hearing — None. 

Public  Comment  Period — None. 


Final  Rule — Winter  1981. 

Regulatory  Impact  Analysis — Not 
required. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 
None. 

Agency  Contact 

Anne  Eckstone,  Administrative 
Officer 

Office  of  Stockpile  Transactions 
Federal  Property  Resources  Service 
Crystal  Square — Building  5 
Washington,  DC  20406 
(703)  557-0982 


FEDERAL  ELECTION  COMMISSION 

Nonpartisan  Communications  by 
Corporations  or  Labor  Organizations 
(11  CFR  114.4) 

Legal  Authority 

Federal  Election  Campaign  Act,  2 
U.S.C.  §§  438(a)(8)  and  441b. 

Reason  for  Including  This  Entry 

The  Federal  Election  Commission 
(FEC)  includes  this  proposed  rulemaking 
because  it  concerns  an  is^ue  of  public 
interest  that  affects  all  corporations  and 
labor  organizations  contemplating 
nonpartisan  activities  in  connection 
with  Federal  elections. 

Statement  of  Problem 

The  Federal  Election  Campaign  Act 
(at  2  U.S.C.  §  441b)  prohibits 
corporations  and  labor  organizations 
from  making  contributions  or 
expenditures  in  connection  with  a 
Federal  election.  Certain  exceptions 
from  that  general  prohibition  are  set 
forth  in  the  statute.  These  statutory 
exceptions  permit  a  corporation  or  labor 
organization  to  make  contributions  or 
expenditures  for  communications  or 
activities  aimed  at  the  corporation’s 
executive  and  administrative  personnel, 
stockholders  and  their  families,  or  the 
union’s  members  and  their  families. 
Thus,  2  U.S.C.  §  441b(2)(A)  and  (B) 
specifically  permit; 

(1)  A  corporation  to  use  its  treasury 
funds  for  communications  or  for 
nonpartisan  registration  and  get-out-the- 
vote  campaigns  aimed  at  its 
stockholders  and  their  families  or  at  its 
executive  or  administrative  personnel 
and  their  families. 

(2)  A  labor  organization  to  use  its 
treasury  funds  for  communications  or 
for  nonpartisan  registration  and  get-out- 
the-vote  campaigns  aimed  at  its 
members  and  their  families. 

While  the  above  statutory  exceptions 
permit  contributions  or  expenditures  for 


communications  or  activities  aimed  at  a 
corporation’s  or  labor  organization’s 
restricted  class,  there  are  no  comparable 
statutory  exceptions  for  communications 
or  activities  aimed  at  the  general  public. 
Commission  regulations,  however,  do 
permit  a  corporation  or  union  to  use  its 
treasury  funds  for  communications  or 
activities  directed  to  individuals  who 
are  outside  the  restricted  class — that  is, 
to  all  employees  of  the  corporation  or 
labor  organization  or  to  the  general 
public — provided  that  certain 
requirements  are  met.  11  CFR  114.4(c)  * 
and  (d)  of  Commission  Regulations 
permit  the  following  activities: 

(1)  A  corporation  or  labor 
organization  may,  through  various 
communications,  urge  employees  of  the 
corporation  or  employees  of  the  labor 
organization  to  register,  to  vote,  or  to 
otherwise  participate  in  the  electoral 
process,  provided  that  the  organization 
meets  certain  specified  conditions 
designed  to  ensure  nonpartisanship. 
These  conditions  are  that  the 
communication  mentions  no  political 
affiliation  and  that  information  on 
paticular  candidates  or  political  parties 
is  not  included  unless  the  entire  list  of 
candidates  on  the  ballot  is  reproduced 
(see  11  CFR  114.4(c)(l)(i)  and  (ii)). 

(2)  A  corporation  or  labor 
organization  may  reprint  in  whole  and 
distribute  to  the  general  public  official 
registration  and  voting  information  or 
materials,  provided  that  the  organization 
distributes  the  forms  in  a  nonpartisan 
manner  and  does  not  encourage  or 
support  registration  with  a  particular 
party  (see  11  CFR  114.4(c)(2)). 

(3)  A  corporation  or  labor 
organization  may  distribute  to  the 
general  public  voter  guides  and  similar 
materials  describing  the  candidates  and 
their  positions  if  the  organization 
obtains  the  materials  from  a  nonpartisan 
nonprofit  organization  and  if  the 
materials  do  not  favor  one  candidate  or 
political  party  over  another  (see  11  CFR 
114.4(c)(3)). 

(4)  A  corporation  or  labor 
organization  may  participate  in 
registration  and  get-out-the-vote  drives 
aimed  at  \he  general  public  if  the  drive 
is  jointly  sponsored  with  and  conducted 
by  a  nonpartisan  nonprofit  organization 
and  if  the  services  are  made  available 
without  regard  to  the  voter’s  political 
preference  (see  11  CFR  114.4(d)). 

The  above  regulations  thus 
specifically  permit  a  corporation  or 
labor  organization  to  make  nonpartisan 
registration  and  voting  communications 
directly  to  the  corporation's  or  union’s 
employees.  There  is,  however,  no 
provision  which  specifically  permits  a 
corporation  or  labor  organization  to  use 
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its  treasury  funds  to  make  such 
communications  directly  to  the  general 
public.  Except  for  offical  materials 
prepared  by  a  State  government,  current 
regulations  specibcally  permit  a 
corporation  or  labor  organization  to 
make  contributions  or  expenditures  for 
communications  or  activities  directed  to 
the  general  public  only  with  the 
involvement  of  a  nonpartisan,  nonprofit 
organization. 

Any  person  may  request  an  Advisory 
Opinion  from  the  FEC  on  the  application 
of  the  Federal  Election  Campaign  Act  to 
a  proposed  specific  transaction  or 
activity  by  the  requestor.  Several 
corporations  and  labor  organizations 
have  expressed,  through  the  Advisory 
Opinion  procedure,'interest  in  making 
nonpartisan  communications  directly  to 
the  general  public.  In  certain  situations, 
the  Commission  has  approved  the 
expenditure  of  corporate  funds  for 
nonpartisan  registration  and  voting 
communications  directed  to  the  general 
public  without  the  involvement  of  a 
nonpartisan  nonprofit  organization.  (See 
Advisory  Opinions  1980-20,  Federal 
Election  Campaign  Financing  Guide 
(CCH)  TI5487:  and  Advisory  Opinion 
1980-33,  ID.,  ^5500.)  In  order  to  clarify 
the  circumstances  in  which  corporations 
and  labor  organizations  may  make  such 
nonpartisan  communications,  the 
Commission  is  considering  the 
promulgation  of  regulations  to  govern 
such  activity. 

Alternatives  Under  Consideration 

The  Commission  is  considering  the 
following  four  possible  revisions  to  11 
CFR  114.4; 

(A)  Should  11  CFR  114.4  be  revised  to 
permit  corporations  or  labor 
organizations  to  make  contributions  or 
expenditures  for  nonpartisan 
communications  to  the  general  public 
about  registration  and  voting? 

(B)  Should  11  CFR  114.4  be  revised  to 
permit  corporations  or  labor 
organizations  to  make  contributions  or 
expenditures  to  prepare  and  distribute 
to  the  general  public  publications  about 
the  record  of  a  candidate,  including  the 
voting  record  of  an  officeholder? 

(C)  Should  11  CFR  114.4  he  revised  to 
permit  corporations  or  labor 
organizations  to  make  contributions  or 
expenditures  to  prepare  and  distribute 
to  the  general  public  voter  guides  setting 
forth  the  positions  of  candidates  on 
various  issues? 

(D)  Should  11  CFR  114.4  be  revised  to 
include  a  provision  prohibiting  any 
activity  which  is  not  specifically 
permitted  under  that  section,  or  should 
11  CFR  114.4  be  revised  to  include  a 
provision  permitting  any  activity  which 
is  indistinguishable  from  those  activities 


speciflcally  permitted  under  that 
section? 

Summary  of  BeneHts 

Sectors  Affected:  Labor  organizations 
and  corporations  in  all  industries, 
including  corporations  without  capital 
stock,  incorporated  membership 
organizations,  trade  associations,  and 
cooperatives. 

The  revisions  under  consideration 
would  affect  those  entities  whose 
activities  come  within  the  purview  of  2 
U.S.C.  §  441b:  corporations,  labor 
organizations,  incorporated  membership 
organizations,  trade  associations, 
cooperatives,  and  corporations  without 
capital  stock. 

By  claj  ''’ing  which  types  of 
nonpartisan  communications  by 
corporations  and  labor  organizations  to 
the  general  public  are  permissible  under 
2  U.S.C.  §  441b,  the  revisions  under 
consideration  will  remove  uncertainty 
as  to  such  activity.  This  will  make  it 
easier  for  corporations  and  labor 
organizations  to  plan  such  nonpartisan 
activity,  and  will  thereby  encourage 
such  activity. 

It  is  hoped  that  the  proposed  action 
will  provide  increased  voter 
participation,  reduced  costs  to 
corporations  and  labor  organizations  in 
complying  with  2  U.S.C.  §  441b(because 
greater  clarity  in  regulations  will 
eliminate  the  need  to  seek  Advisory 
Opinions),  and  reduction  in  Advisory 
Opinion  workload  at  FEC. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  alternatives  under  consideration 
would  impose  no  obligation  to  make 
nonpartisan  communications.  There  is, 
therefore,  no  cost  imposed  by  any  of  the 
possible  revisions. 

Related  Regulations  and  Actions 

Internal:  Generally,  11  CFR  Part  114 
(“Corporate  and  Labor  Organization 
Activity"). 

External:  None. 

Active  Government  Collaboration 

Per  2  U.S.C.  §  438(f),  we  have 
informed  the  Internal  Revenue  Service 
of  our  actions. 

Timetable 

NPRM — June-July  1981. 

Public  Hearing — None  scheduled. 
Public  Comment  Period — ^To  be 
determined. 

Regulatory  Impact  Analysis — None. 
Regulatory  Flexibility  Analysis — 
None. 

Transmittal  to  Congress — Summer 
1981.  (Pursuant  to  2  U.S.C.  §  438(d), 
the  FEC  must  transmit  all  rules 


interpreting  the  Federal  Election 
Campaign  Act  to  Congress.  Each 
House  has  30  legislative  days  to 
disapprove  a  regulation  submitted 
under  this  provision.) 

Final  Rule — 30  legislative  days  after 
transmittal  to  Congress,  if  not 
disapproved. 

Available  Documents 

ANPRM— 45  FR  56349,  August  25, 

1980. 

Agency  Contact 

Susan  E.  Propper,  Assistant  General 
Counsel 

Office  of  General  Counsel 

Federal  Election  Commission 

1325  K  Street,  N.W. 

Washington,  DC  20463 

(202)  523-4175 


FEDERAL  TRADE  COMMISSION 

The  entries  for  credit  practices  and 
mobile  homes  describe  rulemaking 
proceedings  that  are  currently  in 
progress.  The  views  expressed  in  these 
entries  are  those  of  the  rulemaking  staff, 
based  upon  information  now  available. 
These  views  should  not  be  regarded  as  a 
Hnal  staff  position,  nor  should  they  be 
attributed  to  the  Commission  itself, 
which  will  address  the  issues  presented 
after  it  reviews  the  record. 

The  entries  for  real  estate  brokers  and 
eyeglasses  describe  current 
investigations  in  which  rulemaking  is 
one  of  several  options  under 
consideration.  The  views  expressed  here 
are  those  of  the  investigative  staff, 
based  upon  information  now  available. 
These  views  should  not  be  regarded  as  a 
final  staff  position,  nor  should  they  be 
attributed  to  the  Commission  itself, 
which  will  consider  whether  a 
rulemaking  proceeding  or  some  other 
courses  of  action  should  be  undertaken 
after  it  reviews  the  results  of  the 
investigation  and  comments  in  response 
to  any  advance  notices  of  proposed 
rulemakings. 

The  entry  for  the  standards  and 
certification  rulemaking  proceeding 
which  was  included  in  the  Calendar  of 
Federal  Regulations  published  in 
November  1979  is  not  included  in  this 
edition.  A  description  of  this  proceeding 
may  be  found  in  the  Federal  Register  (44 
FR  68331,  November  28, 1979). 

The  standards  and  certification 
rulemaking  is  currently  pending.  It  is 
affected  by  the  Federal  Trade 
Commission  Improvements  Act  of  1980, 
P.L  96-252.  More  specifically,  the 
Federal  Trade  Commission’s  authority 
to  issue  the  standards  and  certification 
rule  with  respect  to  “unfair  or  deceptive 
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acts  or  practices"  under  §  18  of  the  FTC 
Act  has  been  removed.  The  1980  Act 
leaves  unaffected  whatever  authority 
the  FTC  might  have  under  any  other 
provision  of  the  Act  to  issue  a  rule  with 
respect  to  “unfair  methods  of 
competition.” 

With  respect  to  any  rulemaking 
activities  and  in  compliance  with  the 
Federal  Trade  Commission 
Improvements  Act  of  1980,  P.L.  96-252,  a 
preliminary  Regulatory  Analysis  will  be 
issued  whenever  the  Commission 
publishes  a  notice  of  proposed 
rulemaking,  and  a  final  Regulatory 
Analysis  will  be  issued  whenever  the 
Commission  promulgates  a  final  rule. 
Such  Regulatory  Analysis  parallels  the 
requirements  of  Executive  Order  12291 
for  Regulatory  Impact  Analysis. 

FTC 

Proposed  Amendment  to  Eyeglasses 
Rule  and  Eyeglasses  II  (16  CFR  Part 
456*) 

Legal  Authority 

Federal  Trade  Commission  Act,  §§  5 
and  18, 15  U.S.C.  §§45  and  57(a). 

Reason  for  Including  This  Entry 

The  Federal  Trade  Commission  (FTC) 
is  examining  restrictions  on  the  delivery 
of  eye  care  services  and  products  in  an 
effort  to  ensure  maximum  consumer 
access  to  these  goods  and  services  at 
the  lowest  possible  price,  without  any 
compromise  in  the  quality  of  vision  care. 

On  December  2, 1980,  the  Commission 
issued  an  ANPRM  requesting  public 
comment  on  the  issues  discussed  below. 

Statement  of  Problem 

The  staff  of  FTC’s  Bureau  of 
Consumer  Protection  has  identified  a 
number  of  restrictions  on  delivery  of  eye 
care  goods  and  services  which  may 
have  the  effect  of  decreasing  consumer 
access  to  vision  care  services, 
increasing  the  cost  of  those  services, 
and  impeding  the  growth  of  alternative 
“non-traditional”  eye  care  practices. 

The  Commission's  interest  in  assessing 
the  effects  on  these  restrictions  stems 
from  its  earlier  eyeglasses  investigation 
which  began  in  1975,  and  culminated  in 
1978  in  a  new  Federal  regulation  (16 
CFR  Part  456)  requiring  (among  other 
things)  the  release  of  eyeglasses 
prescriptions  following  an  eye 
examination.  In  that  investigation, 
which  focused  on  advertising 
restrictions,  the  Commission’s  staff 
became  aware  of  a  number  of  additional 
eye  care  restrictions  which  may 
significantly  harm  consumers  by 
maintaining  higher  prices  and  limiting 
the  accessibility  to  consumers  of  vision 


care  products  and  services.  The 
Commission  staff  is  aware  of  little 
evidence,  at  this  time,  to  support  the 
assertion  by  proponents  of  these 
restrictions  that  they  are  necessary  to 
protect  the  public  health  and  safety. 

One  category  of  restriction  under 
review  inhibits  jhe  commercial  or  high- 
volume  practice  of  optometry  and 
opticianry.  (Optometry  is  the  examining 
of  eyes  and  the  prescribing  of  corrective 
lenses,  and  opticianry  is  the  dispensing 
of  eyeglasses.)  For  example,  many 
States  prohibit  opticians  and 
optometrists  from  working  for 
nonprofessional  corporations  or 
department  stores,  or  from  locating  in 
high-traffic  commercial  locations,  such 
as  shopping  centers.  Many  States  also 
ban  the  use  of  trade  names  by 
practitioners,  or  place  restrictions  on  the 
number  of  branch  offices  they  may 
operate. 

Proponents  of  these  restraints  argue 
that  they  are  needed  to  guard  against 
low  quality  vision  care.  They  argue  that 
the  practice  of  optometry  in  commercial 
settings  invites  the  intrusion  of  profit 
motives  into  the  profession,  resulting  in 
poor  quality,  incomplete  examinations, 
or  unnecessary  prescribing  of  corrective 
lenses.  Bans  against  the  use  of  trade 
names  are  justified  by  the  additional 
argument  that  they  protect  consumers 
from  deception. 

The  effect  of  these  laws  may  be  to 
prevent  individual  practitioners  from 
locating  in  areas  such  as  shopping 
centers,  where  the  potential  for 
developing  high-volume,  lower  cost 
operations,  such  as  optical  chains, 
exists.  They  may  also  limit  the  ability  of 
opticians,  optical  chains,  and 
department  stores  to  compete,  and, 
according  to  preliminary  evidence,  may 
result  in  an  increase  in  consumer  prices. 
Finally,  branching  and  location 
restrictions  may  restrict  consumer 
accessibility  to  vision  care,  especially 
affecting  the  elderly  and  other  less 
mobile  members  of  society.  Both  higher 
prices  and  decreased  accessibility  may 
mean  that  some  consumers  receive  no 
care  at  all  or  obtain  vision  care  less 
frequently  than  they  otherwise  would. 

The  second  category  of  restrictions 
which  the  FTC  staff  has  examined 
consists  of  those  prohibiting  opticians 
from  (1)  duplication,  a  process  whereby 
a  new  eyeglass  lens  is  produced  by 
analyzing  the  prescription  of  an  existing 
lens,  and  (2)  fitting  of  contact  lenses. 
These  restrictions  may  limit  the 
consumer’s  ability  to  comparison  shop 
for  eyeglasses  or  contact  lenses, 
particularly  when  consumers  are  not 
given  a  copy  of  the  prescriptions 
following  the  initial  sale  of  eyeglasses  or 
contact  lenses.  The  Commission’s 


Eyeglasses  Rule  currently  mandates 
prescription  release  only  after  the  eye 
examination,  and  not  after  the 
dispensing  of  prescription  lenses. 

Approximately  twelve  States  prohibit 
opticians  from  duplicating  a  new 
eyeglass  lens  from  an  existing  lens.  One 
of  the  justifications  advanced  in  support 
of  such  prohibitions  is  that  opticians 
may  not  be  able  to  duplicate  eyeglasses 
accurately  from  an  existing  pair.  The 
FTC  staff  conducted  a  study  which  was 
designed  to  measure  the  accuracy  of  the 
duplication  process.  The  results  indicate 
that  there  appears  to  be  some  potential 
for  introducing  a  significant  margin  of 
error  through  the  duplication  process. 
However,  even  in  States  where 
duplication  is  prohibited,  an  optician  is 
permitted  to  make  new  eyeglass  lenses 
from  a  valid  prescription.  Thus,  if  the 
consumer  has  been  provided  with  a 
copy  of  his  or  her  prescription  following 
the  initial  sale  of  eyeglasses  (i.e.,  a  “re- 
release"  procedure),  he  or  she  could  use 
that  prescription  to  purchase  new 
eyeglass  lenses  from  any  optician,  so 
that  comparison  shopping  would  be 
facilitated  while  any  problems  in  the 
duplication  process  would  be  avoided. 

A  possible  concern  with  such  a  “re- 
release”  procedure  is  that  it  will  enable 
the  consumer  to  bypass  regular  eye 
examinations.  However,  staff  is 
unaware  of  any  State  which  presently 
requires  an  additional  eye  examination 
before  the  purchase  of  new  eyeglasses  if 
the  seller  already  possesses  a  valid 
prescription  for  the  consumer.  Thus, 
even  in  States  where  duplication  is 
prohibited,  a  consumer  can  purchase 
additional  eyeglasses  from  his  or  her 
initial  seller  without  further  eye 
examinations. 

Certain  States  also  prohibit  opticians 
from  fitting  contact  lenses.  It  has  been 
argued  that  these  restrictions  are 
necessary  on  the  ground  that  opticians 
may  not  be  adequately  trained  to 
perform  this  function.  The  FTC  staff  has 
designed  a  study  of  recently  fitted 
contact  lens  wearers  in  an  attempt  to 
generate  comparative  empirical  data 
about  relative  quality  and  prices  of 
lenses  in  States  which  restrict  opticians 
from  fitting  contact  lenses  and  those 
States  which  do  not. 

Alternatives  Under  Consideration 

Various  options  are  available  to  the 
Commission  if  it  decides  to  proceed  in 
this  area,  including  an  amendment  to  its 
Eyeglasses  Rule,  the  promulgation  of 
new  trade  regulation  rule  provisions,  a 
formal  complaint  against  private  parties 
alleged  to  have  engaged  in  unfair  acts  or 
practices,  a  voluntary  guide  defining 
unfair  acts  or  practices,  legislative 
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recommendations  to  Congress  or  to  the 
States  (including  development  of  model 
State  laws),  or  a  public  report  setting 
forth  the  findings  of  the  staff,  or  no 
action.  On  December  2, 1980,  an  ANPRM 
was  published  in  the  Federal  Register 
(45  FR  79823),  requesting  comment  on 
the  options  available  to  the  Commission. 
A  discussion  of  some  of  these  options 
follows. 

A.  Staff  Recommendations 

The  FTC  staff  has  written  a  report 
recommending  that  the  Commission  (1) 
commence  a  rulemaking  proceeding  to 
examine  commerical  practice 
restrictions  and  (2)  propose  amendments 
to  the  Eyeglasses  Rule'  concerning 
release  of  eyeglass  and  contact  lens 
prescriptions  following  the  dispensing  of 
those  ophthalmic  goods. 

The  staffs  proposal  concerning 
commercial  practice  restraints  would 
remove  certain  restrictions  on  the 
practice  of  optometry  and  opticianry  in 
commercial  settings.  Economic  evidence 
indicates  that  these  restrictions  may 
raise  consumer  prices  and  that  the 
argued  justihcations  are  without  merit. 
The  staff  proposal,  however,  would  not 
interfere  with  the  State’s  ability  to 
control  any  perceived  abusive  practices 
through  more  direct  regulations  rather 
than  broad  restrictions  aimed  at  banning 
commercial  practice  altogether.  For 
example,  to  the  extent  that  a  State  is 
concerned  with  the  thoroughness  of  eye 
examinations  offered  by  eye  doctors,  the 
State  would  remain  free  to  enact 
minimum  eye  examination  standards. 

In  its  report,  the  staff  has  also 
recommended  that  the  Commission 
extend  the  prescription  release 
requirement  of  the  Eyeglasses  Rule  to 
require  that  upon  filling  a  prescription 
for  spectacle  lenses,  the  dispenser 
(whether  an  ophthalmologist, 
optometrist,  or  optician)  return  the 
prescription  to  the  consumer.  This 
would  enable  the  consumer  to  obtain 
replacement  or  duplicate  pairs  of 
eyeglasses  from  the  provider  of  his  or 
her  choice,  and  should  enhance 
competition  among  dispensers.  Under 
this  recommendation.  States  or 
individual  eye  doctors  would  be  free  to 
impose  a  reasonable  expiration  date  on 
the  prescription. 

The  staff  has  also  recommended  that 
questions  concerning  the  Htting  of  initial 
contact  lenses  by  opticians  be  explored 
in  public  hearings  which  could  result  in 
the  issuance  of  a  model  State  law. 

Finally,  in  its  report  the  staff  has 
recommended  that  the  Commission 
expand  the  release-of-prescription 
requirement  in  the  Eyeglasses  Rule  to 
require  that  the  original  contact  lens 
fitter  provide  each  consumer  with  a 


copy  of  his  or  her  complete  contact  lens 
specifications  at  the  completion  of  the 
initial  contact  lens  fitting  process.  This 
would  enable  consumers  to  obtain 
replacement  contact  lenses  from  the 
dispenser  of  their  choice. 

The  Commission  has  made  no 
determination  on  the  findings  and 
recommendations  of  the  staff.  The 
ANPRM  solicited  comments  on  the 
staffs  analysis  and  on  the  facts  and 
evidence  supporting  the  staff  report. 

B.  Other  Options 

In  addition  to  the  staff  report 
recommendations,  the  Commission  is 
considering  alternative  courses  of 
action.  One  of  the  alternatives  is  a 
publication  of  a  Commission  report 
along  with  a  model  State  law  for  review 
by  the  States.  Such  a  model  statute 
might  for  example,  permit  optometrists 
and  opticians  to  practice  in  commercial 
settings  but  at  the  same  time  ensure 
protection  of  quality  of  care  by  including 
minimum  standards  for  eye 
examinations  and  equipment  and  the 
protection  of  the  doctor-patient 
relationship. 

Another  alternative  would  be  the 
issuance  of  a  voluntary  guide,  including 
some  or  all  of  the  provisions 
recommended  by  the  Commission’s  staff 
for  a  rulemaking.  A  guide  could  define, 
for  example,  the  kinds  of  private 
restrictions  on  commerical  practice  that 
the  Commission  believed  unjustibably 
inhibited  competition  among  eye  care 
providers  or  consumer  access  to 
alternative,  low  cost  eye  care  goods  and 
services. 

Summary  of  BeneHts 

Sectors  Affected:  The  retail 
ophthalmic  industry  and  primarily 
three  groups  within  that  industry: 
ophthalamologists,  optometrists,  and 
opticians;  and  consumers  of 
eyeglasses  and  contact  lenses. 

The  Commission’s  staff  estimates  that 
the  removal  of  commerical  practice 
restraints  should  benefit  consumers  by 
reducing  vision  care  costs  and  making 
vision  care  more  accessible.  In  this 
regard,  the  Commission’s  Bureau  of 
Economics  (BE)  conducted  a  study 
which  compared  prices  charged  for  eye 
examinations  and  eyeglasses  in  cities 
where  commerical  optometry  exists  and 
in  cities  where  it  is  restricted.  The  data, 
collected  in  late  1977  and  early  1978, 
suggest  that  (1)  prices  are  significantly 
lower  in  cities  where  commercial 
practice  and  advertising  are  not 
restricted;  (2)  .commerical  optometrists 
charged  lower  prices  than 
noncommercial  optometrists;  and  (3) 
noncommercial  providers  who  operated 
in  markets  where  commerical  practice 


was  permitted  charged  less  than  those 
nonconthiercial  providers  working  in 
markets  where  commercial  practice  was 
prohibited. 

The  BE  Study  also  found  that  the 
estimated  average  price  for  an  eye 
examination  and  eyeglasses  was  $72  (in 
1977-78  dollars)  in  markets  where 
commercial  practice  was  permitted,  as 
opposed  to  $94  in  restrictive  cities. 

Given  the  substantial  size  of  this 
industry,  consumers  annually  spend 
approximately  $2.7  billion  for 
ophthalmic  goods  and  an  additional  $1 
billion  for  eye  examinations.  There  may 
be  considerable  savings  to  consumers  if 
commercial  practice  restrictions  are 
lessened  or  eliminated. 

The  lifting  of  commercial  practice 
restraints  may  also  facilitate  the  growth 
of  commercial  chains  or  volume 
practices  because  practioners  would  be 
able  to  locate  in  high-traffic  commercial 
areas,  have  branch  offices,  and  be 
employed  by  lay  individuals  and  firms. 
Such  firms  could  compete  with  other 
traditional  dispensers  of  optical  goods, 
with  a  very  possible  effect  of  generating 
lower  prices  to  consumers.  In  addition, 
such  changes  may  provide  consumers 
with  a  wider  choice  of  providers  and 
greater  accessibility  to  vision  care. 

If  the  Commission  were  to  adopt  a 
requirement  that  the  person  who  fills  an 
eyeglasses  prescription  must  return  the 
prescription,  consumers  would  be  able 
to  have  their  prescriptions  refilled  by 
sellers  of  their  choice  without 
necessarily  obtaining  another  eye 
examination.  Such  a  “re-release” 
requirement,  by  enabling  consumers  to 
engage  in  comparison-shopping  for 
replacement  lenses,  could  increase 
competition  and  lead  to  lower  prices.  In 
addition,  the  re-release  requirement 
recommended  by  the  staff  should  fully 
protect  the  quality  of  care  received  by 
consumers  who  wish  a  duplicate  or 
replacement  pair  of  eyeglasses  which 
reproduce  the  visual  correction  present 
in  their  existing  eyeglasses.  The 
duplication  process,  on  the  other  hand, 
may  have  some  potential  for  error, 
according  to  preliminary  evidence 
reviewed  by  the  staff. 

Under  the  staffs  recommendation. 
States  or  individual  eye  doctors  would 
be  free  to  impose  a  reasonable 
expiration  date  on  the  prescription.  Such 
a  requirement  would  prevent  consumers 
from  bypassing  needed  examinations  by 
obtaining  duplicate  or  replacement 
lenses  with  an  outdated  prescription. 

If  the  Commission  were  to  adopt  a 
provision  which  requires  original 
contact  lens  fitters  to  release  complete 
contact  lens  specifications  after  the 
initial  fitting,  consumers  would  be  able 
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to  engage  in  comparison  shopping  for 
replacement  lenses.  The  market  for 
replacement  lenses  appears  to  be 
substantial:  preliminary  data  indicate 
that  contact  lens  wearers  purchase,  on 
the  average,  one  new  lens  per  year. 
Furthermore,  the  data  suggest  that  there 
may  be  a  wide  price  disparity  for 
replacement  lenses.  Such  a  provision 
could  enable  consumers  who  have  been 
forced  to  purchase  replacement  lenses 
from  higher-priced  providers  to  obtain 
lenses  from  lower-priced  providers 
without  undergoing  a  new  fitting 
procedure.  (Although  there  is  no 
currently  available  evidence  that  lower- 
priced  providers  of  contact  lenses  offer 
lower  quality  goods  or  services,  data 
from  the  FTC’s  contact  lens  study  will 
provide  information  concerning 
comparative  quality  and  any  possible 
tradeoffs  between  quality  and  price.) 

Summary  of  Costs 

Sectors  Affected:  The  retail 

ophthalmic  industry  and  primarily 

three  groups  within  that  industry; 

ophthalmologists,  optometrists,  and 

opticians:  and  States. 

In  assessing  the  costs  of  possible 
Commission  action,  it  should  be 
understood  that  this  proposal  is 
essentially  deregulatory,  not  regulatory. 
That  iss  the  investigation  seeks  to 
enhance  competition  by  eliminating 
restrictions  on  the  marketplace  which 
may  be  unnecessary. 

One  cost  associated  with  removal  of 
present  commercial  restrictions  may 
involve. the  issue  of  quality  of  care. 

While  removal  of  these  restrictions  may 
lower  consumer  prices,  it  is  necessary  to 
determine  whether  their  removal  would 
involve  any  decrease  in  the  quality  of 
care  received  by  the  public.  Before  any 
action  is  taken,  the  Commission  must 
determine  what,  if  any,  effect  there  will 
be  if  such  restrictions  are  removed. 

The  critical  area  of  concern  is  the 
quality  of  care  comparison  between 
markets  which  permit  commercial  forms 
of  practice  and  those  which  restrict  such 
practice.  The  Bureau  of  Economics  study 
found  that  the  overall  level  of  quality  for 
each  of  the  measures  of  quality 
employed  was  the  same  both  in  markets 
which  permit  commercial  practice  and 
those  which  prohibit  it.  With  respect  to 
one  of  the  measures  of  quality,  the 
thoroughness  of  the  eye  examination, 
the  results  show  substantial  variation 
from  optometrist  to  optometrist  in  the 
thoroughness  of  exams  being  performed, 
and  that  variation  exists  both  in  markets 
with  and  without  commercial  forms  of 
practice. 

Within  cities  which  permit 
commercial  practice,  the  less  thorough 
exams  tended  to  be  given  more 


frequently  by  commercial  providers. 
However,  less  thorough  examinations 
were  available  from  about  the  same 
percentage  of  optometrists  even  in 
markets  where  commercial  practice  was 
prohibited.  With  respect  to  the  other 
measures  of  quality,  commercial  or 
chain  firm  optometrists  derived  the 
correct  prescription  and  produced 
accurate  eyeglasses  no  less  frequently 
than  noncommercial  optometrists.  In 
addition,  the  study  found  no  difference 
between  commercial  optometrists  and 
noncommercal  optometrists  in  the 
incidence  of  unnecessary  prescribing  of 
eyeglasses. 

If  instead  of  restricting  commercial 
practices  the  States  were  solely  to 
impose  requirements  to  control  specific 
abusive  practices  (for  example,  by 
setting  minimum  eye  examination 
requirements  to  ensure  that  all 
practitioners  provide  thorough 
examinations],  the  States  would  have  to 
bear  the  costs  of  monitoring  compliance 
with  those  requirements,  and  it  is 
possible  that  the  prices  of  vision  care 
would  be  affected. 

The  Commission  staff  does  not  yet 
know  exactly  what  costs  would  be 
associated  with  a  requirement  that  a 
seller  return  an  eyeglass  prescription  to 
the  purchaser,  or  a  requirement  that  the 
original  contact  lens  fitters  release 
complete  contact  lens  specifications  to 
their  customers  following  the  fitting 
process.  As  noted  above,  data  from  the 
FTC’s  contact  lens  study  will  provide 
information  concerning  comparative 
quality  of  contact  lenses  fitted  by  lower- 
priced  providers  and  possible  tradeoffs 
between  price  and  quality. 

If  the  Commission  were  ultimately  to 
promulgate  a  rule  requiring  that  when 
an  eyeglass  prescription  is  filled  the 
seller  return  it  to  the  patient,  the 
compliance  cost  should  be  minimal, 
involving  only  the  time  and  material  for 
the  seller  to  write  a  copy  of  the 
prescription.  If  the  Commission  were  to 
require  ophthalmologists  and 
optometrists  to  release  complete  contact 
lens  specifications  following  the  initial 
contact  lens  fitting  so  that  consumers 
can  obtain  replacement  contact  lenses 
from  a  fitter  of  their  choice,  the 
compliance  cost  should  be,  again, 
minimal. 

Related  Regulations  and  Actions 

Internal:  The  Advertising  of 
Ophthalmic  Goods  and  Services  Trade 
Regulation  Rule  (16  CFR  Part  456). 

External:  Various  State  laws 
restricting  commercial  vision  care 
practices  and  the  ability  of  opticians  to 
fit  contact  lenses  and  duplicate  lenses 
without  a  prescription. 


Active  Government  Collaboration 

None. 

Timetable 

The  FTC  staff  is  presently  reviewing 
and  analyzing  the  comments  which 
were  received  in  response  to  the 
request  for  comment. 

Following  this  review,  the  staff  will 
make  its  next  set  of 
recommendations  and  the 
Commission  will  decide  what 
action,  if  any,  it  should  take  in  this 
area. 

Commission  Decision  on  Appropriate 
Action — October  1981. 

Preliminary  Regulatory  Analysis — If, 
and  when,  an  NPRM  is  issued. 

Initial  Regulatory  Flexibility 
Analysis — If,  and  when,  an  NPRM 
is  issued. 

Available  Documents 

All  are  available  from  Room  281, 
Federal  Trade  Commission, 

Washington,  DC  20580. 

ANPRM — 45  FR  79823,  December  2, 
1980.  Comments  in  response  to  the 
ANPRM  are  available  for  review  and 
copying.  Call  Agency  Contact. 

“Staff  Report  on  the  Advertising  of 
Ophthalmic  Goods  and  Services  and 
Proposed  Trade  Regulation  Rule  (16  CFR 
Part  456),”  dated  May  1977. 

“A  Comparison  of  a  Random  Sample 
of  Eyeglasses,”  prepared  by  Resource 
Planning  Corporation  for  the  Federal 
Trade  Commission,  dated  July  2, 1979. 

"Advertising  and  Commercialism  in 
the  Profession:  The  Case  of  Optometry,” 
prepared  by  the  FTC’s  Bureau  of 
Economics,  April  1980. 

“State  Restrictions  on  Vision  Care 
Providers:  The  Effects  on  Consumers 
(Eyeglasses  II),”  Report  of  the  Staff  to 
the  Federal  Trade  Commission,  July 
1980. 

Agency  Contact 

Christine  Latsey,  Attorney 

Federal  Trade  Commission 

Room  281 

Washington,  DC  20580 

(202)  523-3428 


FTC 

Proposed  Trade  Regulation  Rule 
Concerning  Credit  Practices  (16  CFR 
Part  444) 

Legal  Authority 

Federal  Trade  Commision  Act,  §§  5 
and  18, 15  U.S.C.  §§45  and  57(a). 

Reason  for  Including  This  Entry 

The  Commision  is  conducting  a 
rulemaking  proceeding  on  the  consumer 
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and  competitive  effects  of  certain 
practices  used  by  creditors  when 
consumers  have  difficulty  repaying  their 
debts.  Remedies  under  consideration  in 
this  proceeding  could  have  an  important 
effect  on  the  relationship  between 
creditors  and  consumer  debtors  in  the 
United  States  and  on  competition  in  this 
sizable  sector  of  the  economy. 

Statement  of  Problem 

Most  Americans  use  consumer  credit 
at  some  time  iP  their  lives.  At  any  given 
time,  about  half  of  all  households  in  the 
Nation  are  making  payments  on 
installment  debt.  Many  encoimter 
Hnancial  or  other  problems  which  cause 
them  to  become  delinquent  in  their 
payments.  Only  rarely  is  such 
delinquency  deliberate.  Studies  show 
that  the  leading  causes  are  such 
unplanned  events  as  unemployment, 
illness,  and  circumstances  in  which  the 
consumer  is  overburdened  with  debt 
obligations. 

When  debtors  default,  they  become 
subject  to  a  variety  of  legal  remedies 
that  creditors  use  to  collect  money. 

Many  creditor  remedies  are  appropriate 
collection  devices.  Certain  others, 
however,  inflict  injury  on  debtors  that 
may  be  disproportionate  to  the  gain  to 
creditors.  The  injury  includes  not  only 
dollar  losses,  but  also  nonpecuniary 
harm,  such  as  emotional  distress,  loss  of 
privacy,  and  disruption  of  family 
relationships.  The  disproportionate 
nature  of  the  injury  may  mean  that 
many  consumers  may  be  obtaining 
credit  on  terms  that  they  would  not 
choose  in  a  market  in  which  complete 
information  and  choice  about  credit 
terms  were  available. 

The  right  of  creditors  to  use  remedies 
derives  largely  from  provisions  included 
in  credit  contracts.  Credit  contracts  are 
standardized  form  documents  prepared 
by  creditors.  There  is  generally  no 
bargaining  over  terms  between  debtor 
and  creditor. 

The  record  shows  that  consumers 
frequently  cannot  shop  for  credit  terms 
because  they  lack  the  specialized  legal 
knowledge  necessary  to  understand  and 
evaluate  remedy  terms  in  contracts. 
Furthermore,  creditors  often  do  not 
compete  with  each  other  by  offering 
more  favorable  remedy  terms  of 
contracts,  and  therefore,  in  a  given 
market,  consumers  will  find  little 
variation  in  such  terms.  We  believe  that 
all  these  factors  indicate  market  forces 
may  not  have  produced  a  reasonable 
balance  of  creditor  and  debtor  rights  in 
credit  contracts. 

Specific  contractual  and  other  creditor 
remedies  which  may  cause  substantial 
injury  to  consumers  and  which  are  in 
widespread  use  include  the  following: 


(1)  Confession  of  judgment — As  part 
of  the  contract  by  which  credit  is 
extended,  the  debtor  signs  a  form  which 
authorizes  the  creditor  to  obtain  a  court 
judgment  against  him  without  notice  to 
the  consumer  and  without  any 
opportunity  for  the  consumer  to  appear 
and  defend  himself.  The  debtor  thus 
loses  due  process  rights,  such  as  the 
ability  to  contest  disputed  claims. 

(2)  Waivers  of  state  property 
exemptions — The  debtor  waives  the 
right  granted  by  State  law,  to  keep 
certain  minimal  property  if  a  court 
judgment  is  obtained  against  him.  In 
many  States,  a  court  will  not  honor  the 
waiver,  however,  the  rulemaking  record 
shows  that  some  creditors  nonetheless 
have  used  this  waiver  to  threaten 
debtors  with  loss  of  all  their  goods. 

(3)  Wage  assignments — ^The  debtor 
authorizes  the  creditor  to  seize  a  portion 
of  his  wages  without  first  obtaining  a 
court  judgment.  The  debtor  loses  the 
ability  to  contest  disputed  claims. 
Moreover,  some  debtors  may  be  subject 
to  disciplinary  action  or  firing  by 
employers  who  do  not  like  to  divide 
employee  wages  between  a  creditor  and 
an  employee  because  of  the  accounting 
costs  this  imposes. 

(4)  Blanket  security  interests,  in 
household  goods — ^These  security 
interests  give  the  creditor  the  right  to 
take  all  of  the  debtor’s  household  goods 
in  the  event  of  default.  Because  in  many 
instances  such  goods  may  have  little 
resale  value,  it  appears  that  creditors 
may  use  these  security  interests 
primarily  to  threaten  the  debtor  and 
deter  default,  rather  tnan  to  actually 
secure  the  debt. 

(5)  Cross-collateral  security 
interests — ^These  security  interests  allow 
a  merchant  to  take  all  goods  that  a 
consumer  has  purchased  from  that 
merchant  over  an  extended  period  of 
time,  in  the  event  of  the  consumer’s 
failure  to  pay  for  a  single  purchase. 

(6)  Deficiencies — Following  the 
repossession  and  sale  of  collateral,  the 
creditor  can  sue  the  debtor  for 
deficiency,  i.e.,  the  difference  between 
the  sale  price  of  the  product  and  the 
amount  the  consumer  owes.  The 
evidence  shows  that  the  sale  prices  of 
repossessed  collateral  may  frequently 
be  very  low,  resulting  in  large 
deficiencies. 

(7)  Attorney’s  fee  provisions — The 
provisions  require  the  debtor  to  pay  the 
creditor’s  attorney  fees.  They  thus  may 
tend  to  inhibit  debtors  from  defending 
themselves  against  payment  of  disputed 
debts.  The  evidence  indicates  that,  in 
some  instances,  attorney’s  fees  assessed 
by  courts  may  be  larger  than  actual 
court  costs  or  the  cost  of  actual  legal 
service  provided. 


(8)  Late  charges — Late  charges  are 
penalty  fees  that  the  creditor  assesses 
when  the  debtor  fails  to  pay  an 
installment  on  time.  The  rulemaking 
record  shows  that  sometimes  they  are 
“pyramided,”  i.e.,  a  creditor  allocates 
payments  in  such  a  way  that  a  single 
late  or  missed  payment  may  result  in  the 
debtor  being  assessed  a  late  fee  on  all 
subsequent  installments. 

(9)  Third  party  contacts — ^The  record 
indicates  that  creditors  make  contacts 
for  debt  collection  purposes  with  third 
parties,  such  as  relatives,  neighbors,  or 
the  debtor’s  employer.  Such  contacts 
may  tend  to  invade  privacy  and  may 
harm  a  debtor’s  employment 
relationship  and  lead  to  job  loss. 

(10)  Cosigners — Creditors  sometimes 
having  the  debtor  obtain  one  or  more 
consigners  who  agree  to  pay  the  debt  if 
the  principal  debtor  defaults.  The 
evidence  shows  that  consigners 
frequently  do  not  understand  that  the 
obligation  they  undertake  is  substantial. 

Alternatives  Under  Consideration 

The  rule  that  was  originally  proposed 
on  April  11, 1975  (40  FR 16347)  would 
prohibit  a  number  of  the  above  creditor 
remedies  and  restrict  the  use  of  others. 

It  would  prevent  or  limit  confessions  of 
judgment,  waivers  of  State  property 
exemptions,  wage  assignments,  non¬ 
purchase  money  security  interests  in 
household  goods,  and  attorney’s  fee 
provisions.  Creditors  would  have  to 
promise  in  the  contract  not  to  make 
third  party  contacts  except  to  locate  the 
debtor  or  his  property.  Cross-collateral 
security  would  be  permitted  only  if 
creditors  released  collateral  from  the 
security  agreement  as  the  consumer 
paid  for  it  in  the  order  it  was  purchased 
by  the  consumer.  Creditors  could  collect 
deficiencies  only  if  they  credited  the 
debtor  with  the  fair  market  retail  value 
of  the  collateral.  Late  fees  would  be 
limited.  Cosigners  would  have  to  be 
given  an  information  disclosure 
explaining  their  obligation  and  a  3-day 
“cooling-ofr’  period  to  evaluate  that 
obligation.  Creditors  would  also  be 
required  to  give  cosigners  copies  of 
relevant  documents,  to  notify  cosigners 
in  the  event  of  default  by  the  principal 
debtor,  and  to  make  serious  efforts  to 
collect  from  the  principal  before  seeking 
payment  from  the  cosigner. 

Following  publication  of  the  NPRM, 
members  of  the  public  (including  many 
members  of  the  credit  industry,  which 
would  be  affected  by  the  rule)  suggested 
numerous  modifications,  alternatives, 
exceptions,  and  deletions  to  the 
proposed  rule.  Based,  in  part,  on  these 
suggestions,  the  rulemaking  staff,  in  its 
staff  report,  recommended  modifications 
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to  the  originally  proposed  rule.  The  most 
important  proposed  modifications 
concern  the  provisions  on  late  fees, 
security  interests,  deficiencies,  and 
cosigners. 

The  original  proposal  would  have 
limited  late  fees  to  the  amount  derived 
by  applying  the  annual  percentage 
interest  rate  governing  the  debt  to  the 
amount  which  was  late  for  the  period  it 
was  late.  The  staff  report  finds 
insufficient  evidence  to  support  the 
proposed  general  limitation  on  late  fees 
and  recommends  confining  the  provision 
to  a  ban  on  “pyramiding.” 

The  original  proposal  on  security 
interests  would  have  prohibited  any 
security  interest  other  than  a  purchase 
money  security  interest,  where  credit  is 
used  to  purchase  consumer  goods.  (A 
purchase  money  security  interest  is  a 
security  interest  in  goods  that  are 
purchased  with  the  credit  that  is  being 
secured.)  The  staff  report  recommends 
dropping  the  general  restriction  on  non¬ 
purchase  money  security  interests. 
Instead,  it  recommends  a  provision 
banning  non-purchase  money  security 
interests  in  household  goods  but 
allowing  them  in  other  consumer  goods 
such  as  automobiles.  The  recommended 
provision  is  intended  to  focus  on  the 
speciHc  problem  documented  on  the 
record. 

The  original  proposal  on  deficiencies 
would  have  required  that  whenever  a 
creditor  repossesses  collateral,  the 
creditor  must  credit  the  debtor  with  the 
fair  market  retail  value  of  the  property. 
The  revised  proposal  would  apply  a 
retail  value  standard  only  if  the  creditor 
wishes  to  collect  a  deficiency.  Creditors 
would  not  be  required  to  return 
surpluses  to  debtors  based  solely  on  the 
retail  value  standard.  In  addition,  retail 
value  would  have  to  be  determined 
based  on  an  actual  sale  in  an 
established  retail  market,  either  by  the 
creditor  or  a  third  party.  This  would 
eliminate  ambiguity  in  the  determination 
of  retail  value.  If  no  established  retail 
market  exists  for  the  collateral,  the 
creditor  could  not  collect  any  deficiency. 
This  is  consistent  with  the  view  that 
deficiencies  may  be  appropriate  when 
high  value  collateral,  such  as 
automobiles,  is  repossessed  but  not 
when  low  value  collateral  is 
repossessed. 

The  original  proposal  required  that 
creditors  provide  cosigners  with  a  3-day 
cooling-off  period  before  the  cosigners 
become  obligated  on  a  debt.  The  staff 
report  recommends  a  cooling-off  period 
only  where  a  creditor  solicits  someone 
to  become  a  cosigner  after  a  debtor  has 
defaulted. 

Apart  from  the  four  alternatives 
described,  the  staff  report  recommends 


a  variety  of  other,  more  technical 
changes  in  the  proposed  rule.  The  staff 
report  is  accompanied  by  a 
memorandum  from  the  Director  of  the 
Bureau  of  Consumer  Protection  which 
does  not  make  specific 
recommendations  but  which  invites 
public  comment  on  alternatives  to  a 
number  of  proposed  rule  provisions. 

These  include:  substiiuting  a  “loser 
pays”  approach  to  attorney’s  fees  for  the 
proposed  ban  on  provisions  that  require 
a  debtor  to  pay  attorney’s  fees,  limiting 
the  prohibition  against  third  party 
contacts  to  contacts  with  employers, 
and  dropping  proposed  protections  for 
cosigners  that  go  beyond  disclosure.  In 
addition,  the  Bureau  Director’s 
memorandum  suggests  that  the 
Commission  may  wish  to  consider  some 
optimal  mix  of  rule  provisions,  perhaps 
modeled  on  consumer  credit  laws  that 
are  already  in  effect  in  Connecticut, 

Iowa,  and  Wisconsin.  These  three  States 
have  laws  that  are  similar  in  many 
respects  to  the  proposed  rule,  and  the 
rulemaking  developed  extensive 
information  about  how  these  State  laws 
have  worked  in  practice. 

Finally,  a  memorandum  from  the 
Commission’s  Bureau  of  Economics 
concerning  the  recommended  rule  is 
also  available  to  the  public.  The  Bureau 
of  Economics  memorandum  suggests 
alternative  rule  provisions  in  a  number 
of  areas,  including  elimination  of  the 
prohibition  on  security  interests  in 
household  goods;  elimination  of  the 
cross-collateralization  provision  of  the 
rule;  substitution  of  a  “loser  pays” 
approach  to  attorney’s  fees;  and 
modification  of  the  deficiency  balances 
section  of  the  rule  to  permit  creditors  to 
calculate  debciencies  based  on  either 
the  wholesale  or  retail  value  of  the 
collateral,  as  determined  by  an  actual 
sale. 

The  Commission  will  consider  the 
alternatives  recommended  in  the  staff 
report,  as  well  as  those  raised  by  the 
Bureau  Director,  the  Bureau  of 
Economics,  and  various  participants  in 
the  proceeding,  and  will  decide  what 
form  of  rule,  if  any,  it  ultimately  should 
promulgate. 

Summary  of  Benefits 

Sectors  Affected:  Consumer  debtors. 

The  primary  beneficiaries  of  this  rule 
would  be  consumers  who  borrow  to 
obtain  goods  or  services  and  have 
difficulty  repaying  their  debts.  While  the 
rule  would  not  prevent  creditors  from 
compelling  consumers  to  pay  legitimate 
debts  where  necessary,  it  seeks  to  limit 
unjustified  consumer  injury  arising  from 
the  use  of  certain  boilerplate  collection 
remedies,  where  the  benefits  to  creditors 


from  such  use  appear  to  be  small  and 
the  injury  to  consumers  is  substantial. 

Although  at  the  present  time  the 
Commission  does  not  know  what  form 
of  rule,  if  any,  it  will  adopt,  it  is  possible 
to  identify  the  type  of  benefits  that 
should  result  if  it  promulgates  certain 
provisions  of  the  proposed  rule.  For 
example,  several  provisions  would 
produce  dollar  benefits  for  consumers 
by  reducing  excessively  large 
deficiencies  and  late  fees.  If  the  final 
rule  eliminates  collection  methods 
which  result  in  injury  to  the  employment 
relationship,  it  would  benefit  consumers 
by  protecting  their  employment  security. 
Eliminating  practices  by  which  creditors 
evade  due  process  requirements  would 
increase  the  fairness  with  which 
creditors  treat  consumers  and  would 
improve  consumers’  ability  to  legally 
defend  themselves  when  creditors 
demand  payment  even  though  the 
consumer  did  not  get  what  he  or  she 
paid  for  as  a  result  of  fraud  or  other 
seller  non-performance. 

An  important  qualitative  benefit  of 
any  final  rule  should  be  fairer  treatment 
of  people  suffering  from  financial 
difficulties.  The  proposed  rule  attempts 
to  rectify  practices  that  currently  result 
in  some  creditors  unfairly  threatening 
such  individuals  with  the  loss  of  their 
possessions  and  jobs,  and  harassing 
their  friends  and  relatives. 

Quantitative  information  relevant  to 
an  assessment  of  current  injury  to 
consumers  is  available  for  a  number  of 
provisions  of  the  proposed  rule.  For 
example,  evidence  in  the  rulemaking 
record  indicates  that  over  60,000 
consumers  have  wage  assignments  filed 
with  their  employers  each  year.  One 
source  estimates  that  use  or  threatened 
use  of  wage  assignments  results  in  loss 
of  employment  up  to  10  to  20  percent  of 
the  time,  at  least  for  low-income 
consumers.  Next,  the  rulemaking  record 
indicates  that  well  over  10  million 
consumers  are  subject  to  contracts 
containing  blanket  security  interests  in 
household  goods.  Creditors  often  make 
implicit  or  explicit  threats  to  repossess 
when  borrowers  become  seriously 
delinquent.  We  estimate,  based  on  the 
rulemaking  record,  that  creditors  make 
such  threats  to  repossess  to  at  least 
several  hundred  thousand  borrowers 
each  year.  Finally,  over  750,000 
automobiles  are  repossessed  each  year. 
In  most  cases  where  an  auto  is 
repossessed,  it  is  sold  at  less  than  its 
wholesale  value  and  the  consumer 
continues  to  owe  the  creditor  money. 
Based  on  figures  for  the  mid-1970s,  the 
amount  owed  totals  over  $400  million. 
The  provision  of  the  proposed  rule 
relating  to  deficiency  judgments,  if 
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adopted,  may  signiflcantly  reduce  this 
amount. 

Summary  of  Costs 

Sectors  Affected:  Consumer  debtors; 
credit  agencies  other  than  banks, 
particularly  installment  sales  finance 
companies,  and  other  establishments 
providing  consumer  credit;  retail  trade 
or  consumer  products;  adjustment  and 
collection  agencies;  and  State 
governments. 

The  cost  to  consumers  of  any  rule  may 
potentially  take  two  forms:  increases  in 
the  price  of  consumer  credit  (i.e., 
interest  rate]  and  reductions  in 
availability  of  credit  to  certain 
consumers. 

The  rulemaking  record  contains 
empirical  economic  evidence  based  on 
data  in  States  whose  credit  laws  contain 
provisions  similar  to  one  or  more 
provisions  of  the  proposed  rule.  These 
economic  studies  and  other  information 
on  the  record  provide  an  imprecise 
estimate  of  the  effect  a  rule  would  have 
on  the  cost  of  credit,  but  suggest  that 
adopting  the  rule  in  the  form  originally 
proposed  by  the  Commission  would 
cause  no  more  than  a  small  increase  in 
the  interest  rate  on  loans  made  by 
Hnance  companies  in  States  with  no 
existing  regulation. 

For  example,  the  primary  econometric 
study  prepared  for  the  proceeding 
applied  statistical  techniques  commonly 
used  by  economists  to  data  on 
individual  loans  from  30  States  with 
varying  credit  laws.  The  estimates  of  the 
effect  of  the  rule  on  the  price  of  credit 
varied  with  the  method  of  estimation. 

The  estimates  predicted  an  increase  in 
the  annual  percentage  rate  ranging  from 
0.19  percentage  points  to  1.6  percentage 
points,  compared  to  the  average  interest 
rate  of  25  percent  for  loans  in  the 
sample.  (The  0.19  percent  measures  the 
overall  impact  on  the  price  of  credit  of 
demand  and  supply  factors  influencing 
the  cost  and  availability  of  credit.  The 
1.6  percent,  in  contrast,  measures  only 
the  factors  influencing  the  supply  of 
credit.  This  estimate  is  based  on  loans 
made  at  or  above  the  legal  interest  rate 
ceiling  where  it  is  hypothesized  that  the 
demand  for  credit  exceeds  the  available 
supply  of  credit.)  However,  these 
estimates  should  be  viewed  as  “worst 
case”  estimates.  For  example,  the  study 
measures  the  effect  of  a  shift  to  the  rule 
from  a  system  where  there  is  no 
regulation  whatsoever.  In  fact,  most 
States  already  restrict  one  or  more  of 
the  creditor  remedies  covered  by  the 
rule,  so  the  change  created  by  the  rule 
should  be  smaller  than  that  measured  by 
the  study. 

Testimony  by  State  officials,  some 
creditors,  and  others  who  have 


experience  in  States  with  laws  similar  to 
the  proposed  rule  indicates  that 
prohibitions  on  the  covered  creditors’  • 
remedies  have  not  had  significant 
impact  on  either  the  cost  or  availability 
of  credit  in  those  States. 

However,  the  Commission  and  its 
staff  will  analyze  these  economic  data 
carefully  before  determining  if  the  rule 
should  be  issued  or  what  form  it  should 
take. 

The  main  costs  of  creditors’ 
compliance  with  any  rule  should  be 
those  associated  with  revising  contract 
forms  and  instructional  materials  that 
they  give  their  employees.  They  will 
have  to  do  these  tasks  only  once. 
Creditors  can  spread  the  cost  over  all 
subsequent  transactions  covered  by  the 
rule:  costs  should  therefore  be  low  on  a 
per-transaction  basis.  While  the  rule 
would  restrain  certain  creditor 
remedies,  the  evidence  suggests  that 
such  restraints  would  not  prevent 
creditors  from  collecting  debts. 

For  example,  the  remedies  rated  as 
most  valuable  by  creditors  in  surveys — 
self-help  repossession  (retaking  of 
collateral  without  Hrst  going  to  court] 
and  garnishment  (creditor  taking  a 
proportion  of  a  debtor’s  wages  directly 
from  the  employer  pursuant  to  a  court 
order] — would  not  be  affected  by  the 
rule.  Moreover,  the  fact  that  most 
serious  delinquency  is  unintentional 
should  involuntarily  limit  the  economic 
importance  of  any  collection  remedy, 
and  particularly  of  presure  devices  such 
as  household  goods  security  and  third 
party  contacts. 

The  proposed  rule  would  be  likely  to 
affect  large  and  small  creditors  in 
similar  ways.  This  proposal  would  affect 
finance  companies  more  than  other 
creditors  because  Hnance  companies 
make  greater  use  of  the  remedies 
covered  by  the  rule. 

The  rule  would  not  impose  any 
requirements  on  State  and  local 
governments.  However,  several  of  the 
proposals  concerning  cosigners  could 
preempt  State  laws  on  this  subject. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  If  the  Commission  decides 
to  adopt  the  proposed  rule,  the  Federal 
Reserve  Board  is  required  by  §  18  of  the 
FTC  Act  to  consider  adopting  a 
substantially  similar  rule  for  banks, 
unless  the  Board  determines  that  such 
acts  or  practices  of  banks  are  not  unfair 
or  deceptive  or  that  implementation  of 
similar  regulations  would  seriously 
conflict  with  essential  monetary  and 
payment  systems  policies  of  the  Board. 
The  Federal  Home  Loan  Bank  Board  is 
also  required  to  consider  a  similar  rule 
for  savings  and  loan  institutions. 


Most  States  have  laws  similar  to  one 
or  more  provisions  of  the  proposed  rule. 
A  small  number  of  States — including 
Connecticut,  Iowa,  and  Wisconsin — 
have  laws  similar  to  most  provisions  of 
the  rule,  though  they  differ  in  detail. 

Active  Government  Collaboration 

Federal,  State,  and  local'govemment 
agencies  participated  in  the  rulemaking 
proceeding.  Representatives  of  over  half 
of  the  States  testified  at  hearings,  along 
with  a  number  of  local  government 
officials.  A  member  of  the  Federal 
Reserve  Board  staff  also  testified.  The 
commission  received  written  comments 
from  additional  government  agencies 
including,  among  others,  the  Department 
of  Defense,  the  National  Credit  Union 
Administration,  and  several  State  and 
local  agencies. 

Timetable 

Final  Staff  Recommendations  to 
Commission — July  1981. 

Oral  Presentation  to  Commission  by 
Interested  Parties — September  1981. 

Commission  Consideration — October 
1981. 

Final  Regulatory  Analysis — If,  and 
when,  any  final  rule  is  issued. 

Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM— 40  FR  16347,  April  11, 1975. 

Final  Notice  Concerning  Proposed 
Trade  Regulation  Rule — 42  FR  32259, 
June  24, 1977, 

Report  of  the  Presiding  Officer — 
August  1978. 

Staff  Report — August  1980. 

Bureau  of  Economics  Comments  on 
Credit  Practices  Rule — August  1980. 

Copies  of  these  documents  can  be 
obtained  from  the  Office  of  Legal  and 
Public  Records,  Room  130,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  DC. 

All  documents  on  the  rulemaking 
record,  including  hearing  transcripts, 
public  comments,  etc.,  are  available  for 
examination  at  the  same  address. 

Agency  Contact 

David  Williams,  Program  Advisor  for 
Credit  Practices 

Division  of  Credit  Practices 

Bureau  of  Consumer  Protection 

Federal  Trade  Commission 

Washington,  DC  20580 

(202]  724-1100 
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FTC 

Proposed  Trade  Regulation  Rule  on 
Mobile  Home  Sales  and  Service  (16 
CFR  Part  441) 

Legal  Authority 

Federal  Trade  Commission  Act,  §§  5 
and  18, 15  U.S.C.  §§45  and  57{a]. 

Reason  for  Including  This  Entry 

Mobile  homes  are  an  important 
segment  of  the  housing  industry,  with 
annual  sales  of  approximately^75,000 
units.  The  recommended  rule  of  the 
Federal  Trade  Commission  (FTC)  staff 
seeks  to  enhance  warranty  performance 
in  the  mobile  home  industry  by 
establishing  certain  requirements  and 
incentives  designed  to  ensure  that 
mobile  home  manufacturers  fulfill 
warranty  obligations.  Therefore,  the  rule 
could  have  a  significant  impact  on  the 
mobile  home  segment  of  the  housing 
market. 

Statement  of  Problem 

Most  mobile  home  manufacturers 
offer  a  1-year  written  warranty  to  cover 
defects  in  the  materials  and 
workmanship  of  the  home.  This 
warranty  obligates  them  to  repair 
defects.  However,  the  FTC  staff 
believes,  on  the  basis  of  the  rulemaking 
record  developed,  that  some 
manufacturers  and  dealers  have  failed 
in  a  significant  number  of  instances  to 
provide  adequate  warranty  service  to 
the  homeowner. 

The  record  indicates  that  many 
mobile  homeowners  discover  defects  in 
their  new  mobile  homes,  including  water 
leaks,  malfunctioning  plumbing,  buckled 
frames,  and  inoperative  windows  and 
doors.  Such  problems  may  have  been 
caused  by  factory  defects  or  improper 
transportation  or  installation  of  the 
mobile  home.  In  some  cases,  severe 
problems — for  example,  lack  of 
electricity  and  heat — may  threaten  the 
safety  of  the  homeowner,  and  make  the 
mobile  home  uninhabitable. 

Nonetheless,  when  consumers  seek 
warranty  repairs,  some  manufacturers 
and  dealers  often  refuse  service  or  delay 
repairs  beyond  a  reasonable  time.  In 
some  instances,  when  manufacturers 
and  dealers  attempt  repairs,  they  do  nqt 
adequately  remedy  the  problem. 

These  problems  in  providing  adequate 
warranty  service  indicate  that  mobile 
home  manufacturers  and  dealers  may 
not  have  adequate  service  systems  to 
properly  perform  their  warranties.  Their 
warranty  systems  appear  to  be  deficient 
in  several  ways.  First,  although  dealers 
perform  much  of  the  warranty  work,  the 
evidence  indicates  that  many 
manufacturers  fail  to  clearly  allocate 


service  responsibilities  between 
themselves  and  their  dealers.  As  a 
Besult,  disputes  between  manufacturers 
and  dealers  can  delay  warranty  service. 
Second,  some  manufacturers  and 
dealers  fail  to  have  sufficient  parts, 
service  personnel,  and  equipment  to 
fulfill  consumer  requests  for  repairs. 
Finally,  some  manufacturers  do  not 
properly  monitor  their  dealers  to 
determine  if  they  have  completed 
repairs.  Because  they  do  not  have  an 
adequate  warranty  performance  system, 
some  manufacturers  and  dealers  are  not 
able  to  provide  prompt  and  adequate 
warranty  repairs  for  mobile 
homeowners.  In  addition,  disputes  over 
the  responsibility  for  defects  caused  by 
transportation  and  installation  (set-up) 
of  the  home  also  impede  and  delay 
warranty  repairs. 

The  Federal  Trade  Commission’s 
investigation  into  warranty  service 
problems  in  the  mobile  home  industry 
initially  led  to  consent  orders  against 
four  major  manufacturers.  (A  consent 
order  is  an  agreement  between  the 
Commission  and  a  company,  in  which 
the  company  agrees  to  change  certain  of 
its  business  practices.  The  agreement  is 
not  an  admission  of  wrongdoing  by  the 
company.)  Under  the  orders,  the 
companies  agreed  to  take  specific  steps 
to  improve  their  warranty  service 
programs.  Shortly  after  the  consent 
agreements  were  entered  into,  the 
Commission  began  this  rulemaking 
proceeding  because  it  had  reason  to 
believe  that  substantial  numbers  of 
mobile  home  purchasers  receive 
inadequate  warranty  service,  and  that 
an  industrywide  approach  to  this 
problem  might  be  necessary. 

On  August  13, 1980,  the  Commission 
staff  issued  a  report  and  recommended 
a  rule  concerning  warranty  practices  in 
the  mobile  home  industry.  The 
recommended  rule  contains  substantial 
modifications  and  deletions  from  the 
original  rule  (40  FR  23334,  May  29, 1975) 
that  had  been  proposed.  The 
recommended  rule  seeks  to  improve 
warranty  service  by  setting  time  limits 
within  which  the  warrantor  must 
complete  warranty  repairs,  and  by 
requiring  manufacturers  or  their  service 
agents  to  perform  pre-occupancy 
inspections  of  the  home.  It  would  also 
require  that  manufacturers  who  offer 
written  warranties  on  mobile  homes 
maintain  recordkeeping  systems  and 
disseminate  a  consumer  questionnaire 
to  monitor  the  adequacy  of  factory  and 
dealer  repairs.  The  recommended  rule 
also  would  require  that  manufacturers 
enter  into  written  service  agreements 
with  dealers  and  others  who  perform 
warranty  repairs.  Under  the  rule,  written 


warranties  must  include  specific  time 
deadlines  for  service;  set-up  and 
transportation  damage  cannot  be 
excluded;  and  repairs  cannot  be 
contingent  on  return  of  the  home  to  the 
factory  or  return  of  a  registration  card 
(some  mobile  home  manufacturers  have 
used  clauses  in  their  written  warranties 
requiring  that  a  registration  card  be 
returned  to  validate  the  warranty  as  a 
precondition  to  receiving  free  warranty 
service.) 

Alternatives  Under  Consideration 

In  contrast  to  the  detailed 
requirements  of  the  original  proposed 
rule,  the  recommended  rule  sets  general 
performance  standards  for  warranty 
service  and  warranty  service  systems, 
and  omits  many  of  the  original 
provisions  proposed  in  1975.  The  use  of 
performance  standards  should  allow 
industry  flexibility  to  develop  its  own 
specific  systems  and  procedures.  To 
illustrate  this  approach,  the  original 
proposal  addressed  alleged  problems  in 
the  manufacturers’  handling  of 
consumer  complaints  by  requiring  (1) 
implementation  of  a  specific  system  to 
process  complaints;  (2)  designation  of  a 
corporate  focal  point  to  handle 
complaints,  with  responsibility  vested  in 
non-sales  personnel;  (3)  recordkeeping; 
and  (4)  regular  review  and  periodic 
reports  on  the  effectiveness  of  complaint 
handling  procedures.  In  contrast,  the 
rule  now  recommended  by  staff  only 
requires  warrantors  to  resolve 
complaints  in  30  days  and  to  keep 
records  concerning  such  complaints. 
Similarly,  the  1975  proposal  contained 
detailed  requirements  for  the 
manufacturers’  evaluation  of 
prospective  new  dealers,  including 
periodic  visits  to  the  dealer’s  sales  lot. 
The  staff  has  deleted  these  provisions 
from  the  recommended  rule  on  the  basis 
that  the  recommended  service 
deadlines — as  well  as  Federal  warranty 
law,  which  places  ultimate 
responsibility  for  warranty  performance 
on  the  manufacturer  that  offers  a  written 
warranty — provide  sufficient  incentives 
for  manufacturers  to  develop  their  own 
cost-effective  evaluation  mechanisms. 

The  Commission  and  the  staff  will 
further  evaluate  the  need  for  each  of  the 
provisions  of  the  recommended  rule 
based  on  a  review  of  the  written 
comments  that  have  been  received  on 
the  staff  report.  While  the  staff  has 
designed  the  provisions  of  the 
recommended  rule  as  performance 
standards  for  warranty  service  and 
service  systems,  the  Commission  and 
staff  must  still  resolve  the  appropriate 
degree  of  flexibility  for  each  rule 
provision.  For  instance,  the 
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recommended  rule  sets  specific  time 
deadlines  for  warranty  repairs.  These 
deadlines  are  consistent  with  some 
present  industry  policies  and  some  State 
laws.  A  possible  alternative  would  be  to 
allow  individual  manufacturers  and 
dealers  to  set  their  own  deadlines,  so 
long  as  they  were  disclosed  in  their 
warranties. 

The  recommended  rule  sets  out  eight 
issues  (e.g.,  specific  time  deadlines  for 
repairs,  inspections)  that  must  be 
addressed  in  the  written  service 
agreement  between  the  manufacturer 
and  dealer.  If  any  final  rule  that  is 
promulgated  retains  specific  deadlines 
and  related  requirements,  the  written 
agreement  may  not  need  to  include 
some  of  the  terms  that  essentially  track 
obligations  the  recommended  rule  would 
impose  on  manufacuturers. 

The  Commission  and  staff  also  will 
consider  the  need  to  mandate  a  pre¬ 
occupancy  inspection  by  the  warrantor 
or  his  agent.  Industry  members  consider 
such  an  inspection  to  be  a  beneficial 
procedure,  and  at  present  about  half  of 
all  new  mobile  homes  are  inspected 
prior  to  occupancy,  by  manufacturers  or 
their  agents.  Given  these  facts  and  that 
other  provisions  of  the  rule  create  strong 
incentives  for  timely  warranty  service, 
many  manufacturers  may  independently 
decide  to  perform  inspection. 

The  recommended  rule  requires 
warrantors  to  assume  responsibility  for 
set-up  and  transportation  damage. 

While  this  requirement  should  eliminate 
manufacturer-dealer  disputes  as  to  the 
cause  and  responsibility  for  defects,  the 
Commission  and  staff  will  consider 
further  whether  ultimate  liability  for 
such  defects  should  rest  on  the 
manufacturer. 

Finally,  the  recommended  rule 
requires  manufacturers  to  monitor  the 
effectiveness  of  factory  and  dealer 
warranty  repairs  by  maintaining  service 
records  and  disseminating  consumer 
questionnaires.  The  questionnaire 
should  provide  a  low-cost  means  of 
monitoring  dealer  service.  Because  the 
questionnaire  will  also  enable 
consumers  to  list  in  one  place  all 
remaining  defects  at  a  specified  time, 
service  costs  thereby  could  be  lessened 
to  the  extent  that  the  number  of  service 
calls  decreases.  Since  the  recommended 
rule  would  require  manufacturers  to 
monitor  warranty  repairs,  an  alternative 
may  be  to  have  manufacturers  select 
their  own  monitoring  devcies,  rather 
than  require  the  use  of  a  questionnaire. 

Summary  of  BeneHts 

Sectors  Affected:  Purchasers  of 

mobile  homes,  mobile  home  dealers, 

and  mobile  home  manufacturers. 


By  ensuring  that  manufacturers  meet 
warranty  obligations,  the  recommended 
rule  should  heighten  industry 
competition  by  removing  unjustified 
advantages  that  may  be  enjoyed  by 
companies  that  appear  to  offer  warranty 
coverage,  but  breach  their  warranties.  It 
would  allow  reputable  manufacturers  to 
communicate  the  effectiveness  of  their 
warranty  repair  program  through  written 
warranties  and  would  enable  consumers 
to  rely  on  competing  warranty  claims 
when  making  their  decision  to  select  a 
particular  brand. 

Owners  of  new  mobile  homes  would 
receive  more  prompt  and  adequate 
warranty  service.  Survey  data  on  the 
rulemaking  record  from  California  and 
Ohio  indicate  that  as  many  as  80 
percent  of  new  mobile  homes  have 
defects,  and  40  percent  of  the  mobile 
homeowners  who  request  service  have 
been  unsuccessful  in  obtaining  adequate 
repairs.  Thus,  significant  numbers  of 
owners  either  have  to  pay  for  repairs 
themselves  or  suffer  the  inconvenience 
of  defective  homes.  Improved  warranty 
service  may  reduce  these  problems. 
Moreover,  consumers  may  benefit  from 
inspections  that  provide  early  detection 
and  repair  of  problems.  Because  many  ' 
defects  can  lead  to  more  serious 
structural  damage  if  not  promptly 
repaired,  the  recommended  rule  may 
also  prolong  the  useful  life  of  mobile 
homes  and,  thus,  increase  their  resale 
value.  This,  in  turn,  may  lead  to  more 
favorable  financing  terms  for  purchasers 
of  mobile  homes  and  should  make 
mobile  homes  a  more  attractive 
investment,  providing  consumers  with  a 
less  costly  but  reliable  alternative  to 
site-built  homes. 

The  recommended  rule  may  also 
encourage  warrantors  to  reduce 
customer  claims  by  voluntarily 
correcting  the  underlying  causes  of 
defects.  For  example,  manufacturers 
may  find  it  less  costly  to  comply  if  they 
build  better  homes  that  require  less 
warranty  service,  thereby  providing  a 
clear  benefit  to  consumers. 

Summary  of  Costs 

Sectors  Affected:  Mobile  home 

manufacterers  and  dealers, 

particularly  firms  not  presently 

providing  adequate  warranty  service. 

The  proposed  rule  would  affect  the 
business  practices  of  some  200  mobile 
home  manufacturers  (Standard 
Industrial  Classification  2451)  and 
approximately  12,000  mobile  home 
dealers. 

The  recommended  rule  would  affect 
most  heavily  those  firms  that  do  not 
presently  provide  adequate  warranty 
service.  For  such  companies,  staff 
estimates  that  the  total  costs  to  comply 


with  the  rule  recommended  in  the  staff 
report  would  be  a  maximum  of  $120  per 
home  (all  cost  figures  in  this  section  are 
1977  dollars).  This  figure  represented 
approximately  1  percent  of  the  average 
wholesale  price  of  a  new  home  in  1978. 
Other  companies  would  experience 
lower  compliance  costs.  These 
projections  are  based  in  part  upon  an 
analysis  of  records  submitted  in  1977  by 
the  four  mobile  home  manufacturers  that 
are  operating  under  consent  orders. 

These  estimates  of  compliance  costs  are 
based  on  the  terms  of  the  recommended 
rule  and  may  change  signiFicantly  if  it  is 
modified. 

Industry  compliance  costs  fall  into 
one  of  three  categories;  (1) 
administrative  and  other  overhead 
costs,  (2)  inspections,  and  (3)  additional 
repairs  to  mobile  homes.  Many  of  the 
provisions  of  the  original  proposed  rule 
that  imposed  purely  administrative  costs 
have  been  eliminated.  Staff  estimates 
that  administrative  costs  for  the 
recommended  rule  will  represent  a 
maximum  per-home  cost  increase  of 
about  $5.00  to  $10.00  for  large 
manufacturers,  $13.00  for  medium-sized 
producers,  and  $25.00  for  small  firms, 
assuming  that  no  corporate  officials  now 
work  on  warranty  matters.  Since  most 
companies  currently  assign  at  least 
some  corporate  personnel  to  their 
warranty  programs,  the  net  cost 
increase  should  be  substantially  below 
these  estimates. 

Manufacturers  would  also  incur  other 
overhead  costs  through  compliance  with 
the  service  agreement  and  questionnaire 
provisions  of  the  recommended  rule. 

The  cost  to  manufacturers  of  entering 
into  written  agreements  should  be 
concentrated  in  the  first  year  of 
compliance  and  therefore  should  have 
minimal  effect  on  prices  in  the  long  run. 
For  the  most  part,  the  long  run  impact 
will  depend  on  the  frequency  with 
which  manufacturers  afiiliate  with  new 
dealers.  Responses  from  the  companies 
currently  under  Commission  order 
indicate  that  legal  costs  for  drafting  the 
written  service  contracts  should  not 
exceed  about  $2.00  per  home  for  the 
medium-sized  manufacturer.  Staff 
estimates  that  such  costs  would  be  less 
than  $1.00  for  large  manufacturers  and 
should  not  exceed  $5.00  for  small 
companies.  Based  upon  the  experience 
of  the  consent  order  companies,  the 
required  consumer  questionnaires 
should  cost  no  more  than  $5.00  per  home 
to  print,  distribute,  and  tabulate.  Adding 
this  figure  to  the  other  costs  brings  the 
total  administrative  and  overhead 
compliance  costs  of  the  recommended 
rule  to  a  maximum  of  $35.00  per  home 
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for  small  firms,  $20.00  for  medium  firms, 
and  $16.00  for  large  firms. 

Analysis  of  data  from  the  companies 
under  the  consent  orders  indicates  that 
each  of  the  required  pre-occupancy 
inspections  of  mobile  homes  costs  these 
manufacturers  about  $50.00.  Since  half 
of  all  new  mobile  homes  are  already 
inspected,  total  industry  compliance 
costs  should  not  exceed  $25.00  per  unit. 
These  estimates  include  reimbursements 
to  dealers  for  travel  and  all  inspection 
expenses.  Furthermore,  because  the 
total  number  of  inspections  will  depend 
directly  upon  the  number  of  homes  sold, 
large  and  small  manufacturers  will 
spend  approximately  the  same  amount 
per  home  to  meet  the  inspection 
requirements  of  the  proposed  rule.  . 

It  is  difficult  to  estimate  the 
magnitude  of  increases  in  warranty 
costs  related  to  repairs  or  general 
increases  in  warranty  expenditures 
resulting  from  more  diligent  attention  to 
customer  complaints,  as  the 
recommended  rule  presumably  could 
motivate  producers  to  lower  the 
incidence  of  defective  homes. 
Specifically,  manufacturers  can  be 
expected  to  introduce  quality  control 
improvements  whenever  the  cost  is 
justified  by  expected  future  savings  in 
warranty  expenditures.  In  addition,  a 
pre-occupancy  inspection  should  permit 
dealers  to  spot  and  correct  installation 
problems  before  costly  structural 
problems  result  and  would  therefore 
reduce  overall  warranty  service 
expenditures. 

Staff  estimates  that  additional 
expenditures  for  each  different  size  of 
manufacturer  for  the  warranty  service 
under  the  recommended  rule  should  be 
approximately  $0  to  $75  per  home, 
depending  on  the  present  level  of 
service  provided.  Companies  that 
already  meet  the  recommended 
requirements  should  experience  no 
additional  costs.  Firms  on  the  other  end 
of  the  service  and  quality  spectrum 
could  expect  to  incur  substantial  costs, 
perhaps  greater  than  the  $75  estimate. 
However,  if  industry  service  costs 
increase  more  than  $75  per  home,  it  will 
be  because  staff  has  underestimated  the 
seriousness  of  current  warranty 
problems  and  thus  the  benefits  to  be 
achieved  by  strengthening  warranty 
performance.  Thus,  total  compliance 
costs  for  administration,  overhead, 
inspection,  and  service  should  not 
exceed  $120  per  home  for  medium  size 
firms.  Comparable  maximums  for  large 
firms  would  be  $115  per  unit  and  for 
small  firms  $135.  These  costs  should  not 
have  an  unfair  impact  on  small 
manufacturers,  since  most  of  the  cost 
(direct  warranty  service)  will  vary  by 


the  number  of  homes  sold. 

Manufacturers  would  probably  attempt 
to  increase  prices  by  an  equivalent 
amount,  though  competitive  pressures 
from  firms  with  more  effective  warranty 
systems  and  lower  compliance  costs 
might  prevent  a  full  cost  pass-through  to 
consumers. 

The  recommended  rule  should  not 
alter  the  competitive  structure  of  the 
industry  significantly.  Staff  has 
investigated  whether  the  rule  will 
encourage  manufacturers  to  integrate 
vertically  into  retailing  or  enter  into 
exclusive  franchising  agreements  with 
dealers.  Even  the  largest  manufacturers 
would  probably  find  the  capital  costs  of 
establishing  a  large  network  of 
company-owned  retail  outlets  to  be 
prohibitive.  The  record  also  documents 
that  dealers  would  not  find  exclusive 
franchises  (representing  one 
manufacturer]  as  profitable  as  their 
present  practice  of  representing  four  to 
five  manufacturers.  Since  consumers 
generally  do  not  select  mobile  homes  on 
the  basis  of  brand  reputation,  dealers 
currently  compete  for  sales  by  offering 
the  widest  possible  selection  of  homes 
in  varying  price  ranges,  sizes,  and  floor 
plans.  Exclusive  dealing  would 
necessarily  limit  the  variety  of  homes 
that  dealers  could  offer  without  giving 
them  any  compensating  benefits. 

Related  Regulations  and  Actions 

Internal:  Commission  consent  orders 
presently  require  four  mobile  home 
companies  to  establish  effective 
warranty  performance  systems.  The 
Commission  has  also  brought  other 
cases  against  mobile  home  companies 
allegedly  in  violation  of  the  warranty 
disclosure  and  labeling  requirements  of 
the  Magnuson-Moss  Act,  §  101  et  seq., 

15  U.S.C.  §  23016^567. 

External:  The  Department  of  Housing 
and  Urban  Development  regulates  the 
production  of  mobile  homes  at  the 
factory  under  the  National  Mobile  Home 
Construction  and  Safety  Standards  Act 
of  1974,  Title  VI,  42  U.S.C.  §  5401  et  seq. 

Seventeen  States  require  warranties 
in  the  sale  of  new  mobile  homes.  A 
number  of  States  license  and  bond 
mobile  home  dealers  and  manufacturers. 

Active  Government  Collaboration 

The  Department  of  Housing  and 
Urban  Development,  Small  Business 
Administration,  and  representatives 
from  eleven  State  attorney  general 
o^ices  testified  at  the  rulemaking 
hearings.  Other  Federal  and  State 
officials  submitted  written  comments  on 
the  proposed  rule. 

Timetable 

Final  Staff  Recommendations — 


September  1981. 

Oral  Presentation  before  the 
Commission  by  Interested  Parties — 
October  1981. 

Commission  Consideration — 
November  1981. 

Final  Regulatory  Analysis — If,  and 
when,  any  final  rule  is  issued. 
Regulatory  Flexibility  Analysis — Not 
required. 

Available  Documents 

NPRM-^0  FR  23334,  May  29, 1975. 
Final  NPRM— 42  FR  26398,  May  23, 
1977. 

Presiding  Officer’s  Report — 45  FR 
53538,  September  11, 1979. 

Final  Staff  Report  (including  a  cost- 
benefit  analysis) — 45  FR  53839,  August 
13, 1980. 

The  record  of  this  proceeding, 
including  comments  to  the  NPRMs,  is 
publicly  available  at  the  Office  of  Legal 
and  Public  Records  Section,  Room  130, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20580. 

Agency  Contact 

Arthur  Levin,  Attorney 
Bureau  of  Consumer  ftotection 
Federal  Trade  Commission 
6th  Street  and  Pennsylvania  Avenue, 
N.W. 

Washington,  DC  20580 
(202)  523-1670 


FTC 

Residential  Real  Estate  Brokerage 
Industry  Practices 

Legal  Authority 

Federal  Trade  Commission  Act,  §  5, 15 
U.S.C.  §  45. 

Reason  for  Including  This  Entry 

The  Federal  Trade  Commission  (FTC) 
has  authorized  a  staff  investigation  to 
determine  whether  competition  among 
real  estate  brokers  may  be  hindered  by 
private  restrictions,  thus  causing 
consumers  to  pay  higher  than  necessary 
prices  for  brokerage  services  and 
causing  the  performance  of  the  industry 
to  suffer.  If  remedial  action  ultimately  is 
taken,  it  could  have  an  important  effect 
on  the  relationships  among  consumers, 
brokers,  and  agents  in  real  estate 
transactions  and  on  competition  and 
productivity  in  this  critical  sector  of  the 
economy. 

Statement  of  Problem 

The  FTC  staff  estimates  that  in  1979 
approximately  3.8  million  existing 
homes  were  sold  through  real  estate 
brokers.  Total  revenues  from  those  1979 
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sales  exceeded  $215  billion,  generating 
an  estimated  $13  billion  in  commissions 
paid  to  over  2  million  licensed  brokers 
and  agents  in  the  country. 

The  FTC  has  received  complaints 
from  many  sources  within  the  real  estate 
brokerage  industry.  Brokers  and  sales 
agents  throughout  the  country  contend 
that  their  competitive  efforts  have  been 
frustrated  by  other  brokers  and  groups 
in  unfair  ways. 

In  addition,  complaint  letters, 
petitions,  and  public  statements  from 
individuals  and  consumer  groups  have 
called  attention  to  alleged  consumer 
problems  in  the  brokerage  services 
market,  including  inadequate 
representation  of  the  buyer’s  and  the 
seller’s  interests. 

Further,  articles  and  studies  in  legal 
and  economic  publications  have 
suggested  that  problems  may  exist  in  the 
competitive  process  of  the  industry. 
Economists  and  other  observers  have 
questioned  whether  the  seemingly  high 
degree  of  price  and  service  uniformity 
among  brokers,  characterized  by  the 
commonplace  6  or  7  percent  commission 
rate,  is  the  product  of  problems  with  the 
competitive  process.  Studies  have  also 
questioned  whether  this  high  degree  of 
price  uniformity  may  contribute  to  an 
apparent  decline  in  productivity  in  the 
industry. 

The  l^C  staff  has  identified  five 
issues  for  particular  emphasis  in  its 
study  of  the  residential  brokerage 
industry:  (1)  the  nature  and  role  of 
private  trade  associations  of  brokers;  (2) 
the  structure  and  operations  of  multiple 
listing  services  (systems  for  sharing 
house  listings  among  brokers];  (3) 
problems  facing  brokers  who  offer 
innovative  packages  of  prices  and 
services;  (4)  the  role  of  the  broker  in  the 
residential  brokerage  transactions, 
including  issues  of  potentially 
conflicting  duties  and  interests  which 
may  make  the  adequate  representation 
of  consumers  difficult,  and  (5)  the  nature 
and  role  of  State  law  and  State  agencies 
that  regulate  the  industry. 

The  Commission  staff  has  completed 
its  investigative  fieldwork.  A  staff  report 
to  the  Commission,  summarizing  staff 
findings  and  possible  regulatory 
alternatives,  is  being  reviewed  before 
submission  to  the  Commission. 

Alternatives  Under  Consideration 

Since  the  FTC  staff  has  just  completed 
its  investigative  work,  neither  the  staff 
nor  the  Commission  has  reached  any 
conclusions  on  any  appropriate  FTC 
action.  However,  the  following  are 
among  the  numerous  alternatives  under 
scrutiny. 

The  FTC  staff  is  considering  at  least 
five  major  types  of  alternative 


recommendations:  (A)  a  public  FTC 
reporf  designed  to  aid  the  industry.  State 
regulators,  and  brokers  in  dealing  with 
industry  performance  problems;  (B)  a 
trade  regulation  rule  or  guide;  (C)  FTC 
efforts  to  educate  the  customers  of 
brokers,  who  are  the  home  buying  and 
selling  public;  (D)  FTC  formal 
administrative  complaints  alleging 
violations  of  the  FTC  Act  against  groups 
or  individuals  in  the  industry;  and  (E]  no 
FTC  action. 

One  or  more  of  these  alternatives 
might  encourage  a  number  of 
substantive  changes  which  would 
enhance  competition  and  improve  the 
flow  of  information  to  consumers.  The 
FTC  staff,  in  considering  various  policy 
alternatives,  is  seeking  to  insure  that  the 
marketplace  will  be  allowed  to  provide 
the  choices  consumers  want.  The  staff  is 
giving  primary  consideration  to  actions 
that  enhance  competition  by  eliminating 
any  anticompetitive  private  restraints  on 
competitors,  and  that  improve  the  flow 
of  accurate  information  to  consumers. 
Among  the  many  possible  provisions  the 
staff  is  considering  are:  (1)  elimination 
of  restrictions  that  directly  or  indirectly 
inhibit  competition  among  brokers  on 
the  basis  of  prices  and  services  offered; 
(2)  easing  restrictions  on  the  use  by 
brokers  of  multiple  listing  services;  (3) 
clariflcation  of  legal  duties  between 
brokers,  and  between  brokers  and 
consumers;  and  (4)  facilitating  informed 
consumer  choice  through  requirements 
that  brokers  make  brief  information 
disclosures  to  consumers.  The  FTC 
could  incorporate  these  provisions  in 
any  of  the  above  alternative 
approaches. 

Summary  of  Benefits 

Sectors  Affected:  Licensed  real  estate 

brokers  and  agents,  and  brokerage 

firms;  and  consumers  of  brokerage 

services,  both  buyers  and  sellers. 

The  costs  and  benefits  of  FTC  action 
will  depend  upon  the  final  choices  the 
Commission  makes  among  the 
numberous  policy  alternatives  currently 
under  consideration.  Overall  estimates 
will  remain  highly  conjectural  until  the 
Commission  determines  which  specific 
actions,  if  any,  it  will  take.  The  staff  is 
now  carefully  analyzing  each 
alternative. 

Pending  a  final  decision  on  which 
alternative  or  alternatives,  if  any,  the 
Commissio’n  will  follow,  the  precise 
benefits  of  the  above  alternatives  can 
only  be  roughly  estimated  by  the  FTC 
staff.  However,  if  one  accepts  the  view 
of  some  experts  that  the  widespread  6- 
percent  standard  commission  rate  is  not 
the  product  of  healthy  competition,  then 
improving  competition  could  produce  a 


significant  reduction  in  consumer 
settlement  costs. 

Improving  competition  also  could 
provide  substantial  benefits  for  the 
brokerage  industry.  If  declining 
productivity  of  the  industry  is  resulting 
fiom  competitive  restraints,  reducing 
those  restraints  could  help  ensure  the 
competitive  viability  of  the  present 
industry,  composed  of  small  businesses. 

Removing  restraints  on  the  free  flow 
of  information  to  consumers  could 
significantly  increase  the  flow  of 
accurate  information  to  consumers.  This 
should  benefit  buyers  and  sellers  in 
their  home  purchase/ sale  transactions 
and  should  lead  to  a  better  overall 
housing  market. 

Summary  of  Costs 

Sectors  Affected:  Licensed  real  estate 
brokers  and  agents,  and  brokerage 
firms;  trade  associations;  and  related 
services,  such  as  multiple  listing 
services. 

The  FTC  will  carefully  design  any 
action  in  the  brokerage  industry  to 
minimize  regulatory  burdens  and  costs. 
For  example,  many  of  the  alternatives 
under  consideration  involve  the  removal 
of  private  regulation  by  trade 
associations  of  brokers’  activities,  rather 
than  additional  government  regulation. 
Other  alternatives,  such  as  affirmative 
disclosures,  should  in  most  cases 
involve  no  additional  paperwork  than 
brokers  currently  use,  and  would  require 
disclosures  currently  recommended  by 
real  estate  attorneys  to  protect  brokers 
from  liability. 

The  principal  costs  of  these  remedial 
efiorts  would  be  the  one-time  costs  to 
brokers  involved  in  redrafting  forms  and 
revising  training  programs. 

It  is  possible  that  lower  rates  flowing 
from  greater  competition  might  reduce 
total  revenues  to  the  industry  as  a  whole 
if  there  is  little  change  in  business 
volume.  However,  with  the  high  level  of 
entry  and  exit  by  brokers  and  agents,  a 
decrease  in  revenues  may  primarily 
result  in  a  decrease  in  the  rate  of  entry, 
and  not  in  a  decrease  in  individual 
broker  income. 

The  stafi  is  analyzing  all  the 
proposals  under  consideration  against 
the  criterion  that  the  positive  impact  on 
consumers  and  the  brokerage  industry 
must  outweigh  the  burdens  imposed. 

The  staff  is  taking  particular  care  to 
identify  alternatives  which  avoid 
placing  small  businesses  at  a 
competitive  disadvantage. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Other  Federal  agencies  have 
a  role  in  the  brokerage  industry.  The 
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Justice  Department’s  Antitrust  Division 
has  conducted  a  series  of  investigations 
of  brokerage  practices,  primarily 
involving  alleged  local  brokerage 
conspiracies  in  restraint  of  trade.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  maintains  a  Real 
Estate  Brokerage  Practices  Division. 
HUD  is  currently  conducting  a  2-year 
study  of  settlement  services,  including 
brokerage  services,  in  light  of  the  1975 
Real  Estate  Settlement  Procedures  Act, 
which  requires  that  certain  information 
be  provided  to  the  consumer  at  different 
stages  of  the  home  purchase/sale 
process. 

State  departments  of  real  estate  or 
real  estate  commissions  have  primary 
regulatory  responsibility  in  this  industry. 
The  FTC  staff  believes  this  will  continue 
to  be  the  case.  A  number  of  the  State 
agencies  are  actively  engaged  in 
reviewing  and  revising  licensing  and 
related  regulations. 

State  antitrust  enforcement  officials 
are  also  active  in  the  brokerage 
industry.  State  and  local  prosecutors  in 
California,  New  Jersey,  New  York, 
Washington,  and  many  other  States 
have  conducted  investigations  and 
brought  lawsuits  involving  many  of  the 
practices  identified  for  study  in  this 
investigation. 

Active  Government  Collaboration 

The  FTC  staff  is  in  contact  with  the 
Justice  Department  and  the  Department 
of  Housing  and  Urban  Development 
regarding  the  studies  and  investigation 
under  way  in  those  agencies. 

The  staff  has  sent  a  “Notice  of  Intent 
to  Make  Recommendations  and 
Invitation  to  Comment"  to  State  and 
local  government  officials,  including  all 
the  State  departments  of  real  estate, 
governors,  attorneys  general,  and 
legislatures,  and  to  selected  local 
prosecutors  and  State  consumer 
agencies.  The  FTC  will  encourage  State 
and  local  agencies  to  participate  in 
every  phase  of  any  FTC  effort  in  the 
industry. 

Timetable 

Commission  Decision  on  Appropriate 
Action — July  1981. 

Preliminary  Regulatory  Analysis — If, 
and  when.  NPRM  is  issued. 

Initial  Regulatory  Analysis — If,  and 
when,  an  NPRM  is  issued. 

Available  Documents 

Documents  available  to  the  public 
include: 

(1)  FTC  Press  Release,  dated 
December  27, 1975,  describing  the 


initiation  of  the  original  FTC  brokerage 
investigation; 

(2J  FTC  Press  Release,  dated  March 
31, 1978,  announcing  that  the  Los 
Angeles  Regional  Office  of  the  FTC 
would  coordinate  the  consolidated  FTC 
brokerage  investigation: 

(3)  “Notice  of  Intent  to  Make 
Recommendations  and  Invitation  to 
Comment,”  issued  in  July  1979  to  State 
and  local  government  officials. 

Copies  of  these  documents  can  be 
obtained  from  the  FTC  Office  of  Public 
Information,  Sixth  and  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20580  or 
from  the  Agency  Contact  listed  below. 

Agency  Contact 

Robert  J.  Enders,  Regional  Director,  or 
Paul  R.  Roark,  Attorney 
Federal  Trade  Commission 
Los  Angeles  Regional  Office 
11000  Wilshire  Blvd.,  Suite  13209 
Los  Angeles,  CA  90024 
(213J  824-7575 
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CHAPTER  7— 
TRANSPORTATION  AND 
COMMUNICATION 


DOT-FHWA 

Design  Standards  for  High¬ 
ways— Geometric  Design 

Standards  for  Resurfacing, 
Restoration,  and  Rehabilita¬ 
tion  (RRR)  of  Streets  and 
Highways  Other  Than  Free¬ 


ways .  34183 

DOT-OST 

Special  Air  Traffic  Rules  and 
Airport  T raff ic  Patterns .  34185 

SBA 

Revision  of  Business  Loan 
Policy;  Business  Loans  and 
Guarantees .  34188 

CAB 

Air  Carrier  Insurance  and  Liabil¬ 
ity .  34190 

CAB 

Essential  Air  Service  Subsidy 
Guidelines. .  34191 

CAB 

Notice  to  Passengers  of  Condi¬ 
tions  of  Carriage .  34193 


FCC 


Children’s  Television  Program¬ 
ming  and  Advertising  Prac¬ 
tices  (Docket  19142) .  34194 

FCC 

Creation  of  “New”  Personal 
Radio  Service  (PR  Docket 
79-140) .  '  34195 


FCC 

Deregulation  of  Competitive 
Domestic  Telecommunica¬ 
tions  Market  (Common  Carri¬ 
er  Docket  79-252) .  34196 

FCC 

Inquiry  into  the  Future  Role  of 
Low-Power  Television  Broad¬ 
casting  and  Television  Trans¬ 
lators  in  the  National  Tele¬ 
communications  System 
(Broadcast  Docket  No.  78- 
253;  RM-1932;  FCC  80-503) ..  34198 

FMC 

Filing  of  Currency  Adjustment 
Factors .  34199 


ICC 


Leasing  Rules  Modifications 
(Ex  Parte  No.  MC-43  (Sub- 
No.  12)) .  34200 

ICC 

Revision  of  Abandonment  Reg¬ 
ulations  (Ex  Parte  No.  274 
(Sub-No.  5)) .  34202 

PRC 

Postal  Rate  Commission 
Docket— Attached  Mail  Pro¬ 
ceeding,  1981 .  34203 

PRC 

Postal  Rate  Commission 
Docket— E-COM  Forms  of 
Acceptance,  1980 .  34205 

PRC 


Postal  Rate  Commission 
Docket  MC81-3,  ZIP  -h  4 
Subclasses  of  First-Class 
Mail .  34206 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Design  Standards  for  Highways— 
Geometric  Design  Standards  for 
Resurfacing,  Restoration,  and 
Rehabilitation  (RRR)  of  Streets  and 
Highways  Other  Than  Freeways  (23 
CFR  Part  625*) 

Legal  Authority 

Federal-Aid  Highway  Acts,  as  ^ 
amended,  23  U.S.C.  §§  101, 109,  315,  and 
402:  49  CFR  1.48(b). 

Reason  for  Including  This  Entry 
The  Federal  Highway  Administration 
(FHWA)  believes  this  rule  is  important 
because  of  the  controversy  over  its 
possible  impacts  on  safety  and  because 
the  geometric  design  criteria  proposed  in 
the  NPRM  would  substantially  affect  the 
condition  of  the  Nation’s  highway 
system. 

Statement  of  Problem 
The  1976  and  1978  Highway  Acts 
provided  for  a  Federal-aid  program  to 
assist  the  States  in  resurfacing, 
restoration,  and  rehabilitation  (RRR)  of 
streets  and  highways. 

Under  current  regulations  and 
procedures  (23  CFR  Part  625),  RRR 
improvements  must  meet  the  geometric 
design  standards  established  for  new 
construction,  unless  FHW  A  approves 
specific  exceptions  on  a  project-by- 
project  basis.  These  standards  were 
established  by  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO)  and 
are  called  the  “Geometric  Design  Guide 


for  Resurfacing,  Restoration,  and 
Rehabilitation  (RRR)  of  Highways  and 
Streets."  They  have  been  adopted  by 
FHWA.  The  standards  deal  with  the 
dimensions  of  highway  features  such  as 
alignment,  grades,  widths,  sight 
distances,  slopes,  and  clearances.  The 
intent  of  this  proposed  rule  is  to  amend 
existing  regulations  in  order  to  provide 
procedures  for  establishing  separate 
geometric  design  standards  for  RRR 
improvements. 

Separate  geometric  design  standards 
are  needed  for  RRR  improvements 
because  current  standards  for  new 
construction  are  not  appropriate  to  the 
basic  purpose  of  RRR  improvements — to 
preserve  and  prolong  the  service  life  of 
existing  highways.  Geometric  design 
standards  for  new  construction  were  ■ 
developed  for  projects  normally  much 
greater  in  scope  and  cost  than  typical 
RRR  improvements.  Continued 
application  of  these  higher  standards  to 
RRR  improvements  has  complicated  and 
discouraged  the  use  by  States  of 
Federal-aid  funds  for  RRR 
imorovements.  Although  figures  are  not 
available,  this  practice  probably  has 
kept  some  RRR  improvements  from 
being  completed  in  a  timely  manner. 

The  red  tape,  delay,  and  inconsistency 
(with  project-by-project  exceptions), 
associated  with  the  current  process 
aggravate  the  already  serious  problem 
of  preserving  and  maintaining  the 
Nation’s  highway  system.  Rapidly 
spiraling  construction  costs  in  thr  past 
few  years,  coupled  with  relatively  static 
or  diminishing  State  and  local  revenues, 
have  prevented  the  traditional  State  and 
locally  funded  RRR  programs  from 
keeping  pace  with  RRR  needs. 
Consequently,  the  overall  condition  of 
the  highway  system  is  deteriorating. 
Since  1972,  the  percent  of  the  Nation’s 
arterial  and  collector  systems  rated  in 
good  condition  has  dropped  from  38 
percent  to  30  percent.  Furthermore,  the 
rate  of  deterioration  accelerates  as  the 
deterioration  progresses.  If  this  situation 
is  allowed  to  continue  unabated,  the 
utility  of  the  highway  system  wilt  be 
signihcantly  diminished,  and  the 
eventual  repair  or  replacement  cost  will 
rise  sharply. 

Because  of  the  magnitude  of  the  need 
and  relative  shortness  of  funds,  it  is 
important  to  devise  a  system  that 
permits  States  to  make  some 
improvements  in  as  many  highways  as 
possible,  allocating  funds  at  their  own 
discretion.  Uniform  design  standards 
that  require  a  high  level  of 
improvements  would  instead 
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concentrate  available  funds  in  relatively 
fewer  places. 

Alternatives  Under  Consideration 

The  FHWA  has  considered  a  number 
of  alternatives  for  implementing  the  RRR 
program.  Initially,  the  FHWA  explored 
three  major  alternatives  through  the 
publication  of  an  ANPRM  on  August  25, 

1977  (42  FR  42876).  These  were: 

(A)  To  continue  FHWA  design 
approval  operations  within  the 
provisions  of  the  current  regulations  (23 
CFR  Part  625)  by  granting  exceptions  to 
existing  design  standards  on  an 
individual  project  basis  for  RRR 
projects. 

(B)  To  incorporate,  by  reference, 
AASHTO’s  “RRR"  Guide  as  the 
acceptable  criteria  for  Federal-aid  RRR 
work. 

(C)  To  develop,  with  State  officials, 
individual  RRR  standards  for  each  State 
by  using  the  AASHTO  “RRR  Guide"  and 
other  guides. 

An  FHWA  task  force  rejected  all 
three  alternatives  after  reviewing 
comments  it  received  on  the  ANPRM. 
The  alternatives  were  rejected  because: 
(1)  FHWA  recognized  the  need  to 
establish  separate  standards  for  RRR 
improvements:  (2)  FHWA  perceived  the 
need  to  minimize  inconsistencies  in 
application  arising  from  the  present 
exceptions  process  (FHWA  approval  of 
exception  to  full  standards  on  a  project- 
by-project  basis);  and  (3)  public 
comments,  primarily  from  highway 
safety  groups,  severely  criticized 
AASHTO’s  “RRR  Guide”  because  it 
tended  to  emphasize  the  perpetuation  of 
existing  geometric  features  rather  than 
safety  improvements.  The  FHWA 
withdrew  the  ANPRM  on  January  19, 

1978  (43  FR  2734). 

FHWA  then  recommended  a  new  set 
of  geometric  design  standards  for  RRR 
projects  on  August  23, 1978  (43  FR 
37556),  which  it  published  as  an  NPRM. 
The  FHWA  design  standards  were  more 
stringent  than  AASHTO’s  “RRR  Guide,” 
but  still  significantly  less  stringent  than 
full  geometric  standards  required  for 
new  construction.  The  NPRM  elicited 
more  than  100  comments,  primarily  from 
State  and  local  highway  agencies.  The 
FHWA  subsequently  established  an 
internal  working  group  to  review  the 
comments  it  received  on  the  NPRM  and 
to  identify  and  evaluate  alternatives  for 
implementing  the  RRR  program. 

Two  basic  policy  alternatives  are 
available  to  the  FHWA: 

(A)  The  FHWA  would  adopt  design 
standards  for  use  on  all  federally 
assisted,  non-freeway  RRR  projects 
nationwide.  Various  options  for 
implementing  this  alternative  include: 
application  of  current  design  standards 


in  23  CFR  Part  625  with  exceptions 
granted  on  a  case-by-case  basis  (i.e., 
essentially  maintaining  the  status  quo); 
application  of  current  design  standards 
in  23  CFR  Part  625  without  exception; 
development  and  application  of  new 
design  standards  (e.g.,  standards 
proposed  by  the  FHWA  in  1978  under 
Docket  No.  78-10). 

(B)  The  FHWA  would  adopt  a  flexible 
approach  to  non-freeway  RRR  projects 
without  establishing  nationwide 
standards.  Options  available  under  this 
alternative  include:  providing  State 
highway  agencies  with  full  authority  to 
adopt  their  own  non-freeway  RRR 
design  standards;  issuing  an  FHWA 
policy  statement  for  non-freeway  RRR 
work;  issuing  an  FHWA  policy 
statement  for  non-freeway  RRR  work: 
and  establishing  a  framework  for  the 
adoption  of  non-freeway  RRR 
procedures  and  criteria  in  each  State 
that  meets  the  intent  of  the  FHWA 
policy. 

After  evaluating  these  alternatives, 
FHWA  chose  to  issue  an  FHWA  policy 
statement  for  non-freeway  RRR  work 
and  establish  a  framework  for  the 
adoption  of  non-freeway  RRR 
procedures  and  criteria  in  each  State 
which  meets  the  intent  of  the  FHWA 
policy.  The  advantages  of  this  approach 
are  that:  (1)  it  provides  needed  program 
flexibility;  (2)  it  encourages  designs  that 
conform  to  local  needs;  (3)  it  maintains 
sufficient  Federal  oversight  for 
preservation  of  the  highway  system  as 
well  as  for  safety;  (4)  it  reflects  the 
intent  of  Congress  to  provide  greater 
flexibility  in  the  use  of  Federal  funds 
and  to  obtain  maximum  use  of  the 
existing  highway  system;  (5)  it 
minimizes  the  burden  of  Federal 
regulations  on  State  and  local 
governments:  and  (6)  it  avoids 
disproportionate  impacts  on  urban  and 
rural  communities  that  nationally 
uniform  standards  might  cause.  The  only 
significant  disadvantage  is  that,  to  use 
the  flexibility  provided  by  the  proposal. 
States  would  have  to  develop  their  own 
procedures,  criteria,  and/or  standards. 
We  do  not  consider  this  a  serious 
disadvantage,  since  most  States  already 
have  developed  similar  procedures  or 
criteria  for  guidance  in  using  the  present 
system  of  exceptions  on  a  project-by- 
project  basis.  The  selected  alternative 
was  published  as  an  NPRM  on  January 
5, 1981  (46  FR  1228). 

Summary  of  Benefits 

Sectors  Affected:  Users  of  highways; 

State  and  local  governments;  and  the 

general  public. 

The  primary  benefits  of  this  program 
would  be  to  prolong  the  life  of  the 


existing  highway  system  and  to  enhance 
highway  safety  features. 

Approximately  8  percent  of  the 
Nation’s  arterial  and  collector  highway 
mileage  is  rated  in  poor  condition,  which 
means  it  is  approaching  structural 
failure.  Another  62  percent  is  rated  only 
as  fair,  or  in  a  state  of  advancing 
deterioration.  If  this  program  is  not 
expediently  and  effectively 
implemented,  these  highways  would 
otherwise  continue  to  deteriorate  to  the 
point  of  structural  failure,  requiring  a 
much  larger  expenditure  by  Federal, 
State,  and  local  governments,  and 
ultimately  taxpayers,  for  reconstruction. 
Other  anticipated  benefits  to  users  of 
highways  and  the  general  public 
include:  reducing  costs  related  to  vehicle 
operation  and  future  highway  repair; 
lowering  energy  consumption;  and 
increasing  the  comfort,  convenience, 
and  safety  of  drivers. 

Summary  of  Costs 
Sectors  Affected:  Users  of  highways; 
State  and  local  governments;  the 
highway  construction  industry  and  its 
suppliers;  and  engineering  services. 
The  FHWA  has  prepared  an  analysis 
of  the  impacts  of  the  major  alternatives 
entitled  “RRR  Alternative  Evaluations 
for  Non-Interstate  Rural  Arterial  and 
Collector  Highways  Systems.”  Using 
estimates  of  the  funding  levels  that 
Congress  might  provide,  the  analysis 
considers  the  impacts  of  various  levels 
of  design  standards.  It  concludes  that, 
given  limited  funding  availability, 
improving  or  preserving  many  miles  of 
existing  highways  to  less  than  full 
standards  would  yield  a  greater  safety 
benefit  than  complete  reconstruction  of 
many  fewer  miles  to  full  standards.  In 
addition,  it  concludes  that  effective‘and 
expedient  implementation  of  the  RRR 
program  would  avoid  much  of  the 
sharply  higher  costs  of  total 
reconstruction  or  replacement.  The 
analysis  is  available  as  a  support 
document  for  the  NPRM. 

Related  Regulations  and  Actions 
Internal:  FHWA  has  regulations 
establishing  geometric  design  standards 
for  highway  construction  projects  (23 
CFR  Part  625). 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Final  Rule — October  31, 1981. 
Regulatory  Impact  Analysis — Will  be 
prepared  in  conjunction  with  final 
rule. 

Regulatory  Flexibility  Analysis — Not 
required. 
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Available  Documents 

ANPRM— 42  FR  42876.  August  25, 

1977,  FHWA  Docket  77-^. 

■  Withdrawal  of  ANPRM — 43  FR  2734, 
January  19, 1978. 

NPRM— 43  FR  37556,  August  23. 1978. 

Draft  Regulatory  Analysis  of  the 
proposed  regulations  (FHWA  Docket 
78-10). 

Notice  regarding  status  of  proposed 
rulemaking — 44  FR  29921,  May  23, 1979. 

NPRM— 46  FR  1228,  January  5, 1981, 
FHWA  Docket  80-3. 

Draft  Regulatory  Analysis  on 
proposed  regulations,  FHWA  Docket  80- 
3. 

Analysis  Appendix — “RRR 
Alternative  Evaluations  for  Non- 
Interstate  Rural  Arterial  and  Collector 
Highway  Systems,”  FHWA  Docket  80-3. 

All  documents,  including  the  record  of 
a  public  meeting  we  held  February  3, 
1981,  and  public  comments  in  response 
to  the  January  5, 1981  NPRM,  are 
available  for  review  in  the  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  Room  4205,  400  Seventh 
Street,  S.W.,  Washington,  DC  20590. 

Agency  Contact 

Alvin  R.  Cowan,  Chief,  or 

Kenneth  H.  Davis,  Geometric  Design 
Engineer 

Geometric  Design  Branch 

Federal  Highway  Administration 

400  Seventh  Street,  S.W. 

Washington,  DC  20590 

(202) 426-0312 


DOT — Office  of  the  Secretary  of 
Transportation 

Special  Air  Traffic  Rules  and  Airport 
Traffic  Patterns  (14  CFR  Part  93*) 

Legal  Authority  ^ 

Federal  Aviation  Act  of  1958,  as 
amended,  49  U.S.C.  §§  1303, 1348  (a)  and 
(c),  and  1354(a);  Department  of 
Transportation  Act,  §  6(c),  49  U.S.C. 

§  1655(c);  Act  for  the  Administration  of 
Washington  National  Airport,  54  Stat. 
688, 1940. 

Reason  for  Including  This  Entry 

The  Department  of  Transportation 
(DOT)  thinks  these  proposed  rules  are 
significant  for  several  reasons.  Airline 
fares  and  services  are  of  substantial 
public  interest.  The  proposed  rules  could 
be  potentially  costly  for  the  airlines  and, 
if  they  have  to  pay  for  slots,  the  airlines 
may  pass  the  costs  on  to  customers.  The 
rules  could  also  affect  air  transportation 
service  to  some  communities  with 
service  to  and  from  Washington 
National  Airport  (DCA). 


Statement  of  Problem 

The  airport  “High  Density  Rule”  (14 
CFR  93.123  et  seq.)  limits  the  number  of 
landings  and  takeoffs  per  hour  at  four 
heavily  used  airports;  Washington 
National  (DCA),  LaGuardia,  John  F. 
Kennedy,  and  O'Hare.  Because  of  this 
restriction,  air  carriers  serving  these 
airports  must  make  reservations  for 
each  landing  and  takeoff.  Such 
reservations  are  known  as  “slots.”  To 
distribute  (allocate)  the  limited  number 
of  slots  among  air  carriers  who  want  to 
serve  these  airports,  airline  scheduling 
committees,  made  up  of  representatives 
of  the  air  carriers  and  chaired  by  a 
representative  from  the  Air  Transport 
Association,  draw  up  schedules  for  each 
of  the  four  airports.  The  schedules  are 
made  up  on  the  basis  of  unanimous 
agreement  among  the  airline 
representatives  who  serve  on  the 
respective  scheduling  committees. 
Without  antitrust  immunity,  the  airlines 
were  unwilling  to  meet  in  scheduling 
committees  to  allocate  slots.  The  Civil 
Aeronautics  Board  (CAB)  granted  such 
immunity  in  the  form  of  an  exemption 
from  antitrust  law. 

Currently,  scheduling  committees 
operate  under  a  strict  set  of  rules 
designed  to  prevent  collusion  and 
overtly  anticompetitive  behavior.  To  a 
degree,  they  are  successful.  However, 
they  recently  have  been  criticized  on 
antitrust  grounds  for  faults  inherent  in 
the  system.  The  CAB  is  investigating 
whether  slot  agreements  substantially 
reduce  or  eliminate  competition  within 
the  meaning  of  §  412  of  the  Federal 
Aviation  Act  and  whether  it  should 
continue  to  grant  antitrust  immunity  to 
the  scheduling  committees.  The 
Department  of  Justice,  which  will  inherit 
the  exemption-granting  authority  when 
the  CAB  expires  in  1985,  also  has 
opposed  the  scheduling  committees  as 
anticompetitive. 

While  the  Federal  Aviation 
Administration  (FAA)  of  DOT  does  not 
have  statutory  authority  to  authorize  the 
continued  operation  of  the  committees, 
it  solicited  comments  on  them  as  part  of 
its  consideration  of  a  “no-action” 
regulatory  alternative,  in  an  NPRM 
issued  October  27, 1980  (45  FR  71236). 
DOT  does  have  the  authority  to  allocate 
slots  by  means  other  than  the  existing 
scheduling  committee  system,  and 
several  alternatives  were  proposed  in 
the  NPRM. 

Alternatives  Under  Consideration 

Based  on  several  studies  and  review 
of  the  existing  slot  allocation  system, 
DOT  proposed,  in  its  NPRM,  to  establish 
a  specific  methodology  for  allocation  of 
slots  at  Washington  National  Airport. 


(Although  the  proposals  in  the  NPRM 
apply  only  to  DCA,  if  the  rule  is 
promulgated  and  proves  effective,  they 
could  be  expanded  to  cover  all  high 
density  airports.  Such  expansion  would 
occur  only  through  additional 
rulemaking.) 

The  NPRM  described  three  alternative 
types  of  slot  allocation  methods: 

(A)  administrative  allocation; 

(B)  allocation  by  auction; 

(C)  allocation  by  the  present 
scheduling  committee  (the  status  quo)  or 
some  modified  version  of  this  technique. 

The  NPRM  indicated  no  preferred 
methods. 

Regardless  of  the  method  that  may  be 
adopted  there  are  elements  of  the 
allocation  process  which  are  applicable 
to  each  method  and  should  be 
considered.  Specifically,  these  elements 
are; 

•  How  should  a  “slot”  or 
“reservation”  be  defined? 

•  Should  all  airport  users  compete  for 
ail  slots  or  should  there  be  separate 
allocations  for  different  classes  of  users? 

•  Who  should  be  eligible  to  bid  for 
slots? 

•  Over  how  long  a  time  period  should 
a  slot  be  awarded? 

•  What  property  rights,  if  any,  do 
recipients  of  a  slot  have  with  respect  to 
resale  of  slots? 

•  Should  there  be  a  penalty  for 
nonuse  of  a  slot? 

•  What  provision  is  provided  to 
assure  that  slots  are  available  for 
essential  air  service? 

•  Should  provision  be  made  to  restrict 
the  use  of  slots  to  assure  that  carriers  do 
not  substitute  more  profitable  service  to 
larger  cities  for  existing  service  to 
smaller  conununities? 

With  respect  to  these  elements,  DOT 
proposed  in  its  October  1980  NPRM  that: 

(1)  A  reservation  be  defined  as 
authority  to  schedule  one  operation, 
either  landing  or  takeoff,  during  a  given 
one-hour  interval  between  7:00  a.m.  and 
8:59  p.m.  or  the  half-hour  interval 
between  9:00  p.m.  and  9:30  p.m.  The 
term  “slot"  as  used  in  this  document 
refers  to  a  single  reservation. 

(2)  Three  classes  of  reservations  be 
defined.  The  first  would  be  for  “air 
carriers,”  which  conduct  operations 
with  aircraft  having  a  maximum 
passenger  seating  capacity  of  55  or 
more;  the  second  would  be  for 
“scheduled  air  taxis,”  which  would  be 
defined  as  air  taxis  or  air  carriers  that 
conduct  operations  with  aircraft  having 
a  maximum  seating  capacity  of  less  than 
56;  and  the  third  would  be  for  other 
operations  (general  aviation).  The  first 
two  categories  of  slots  would  be  subject 
to  the  carrier  agreement,  administrative 
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allocation,  or  auction  processes 
described  below.  In  the  NPRM,  DOT 
further  proposed  that  allocations  for  the 
first  two  categories  of  reservations  be 
made  through  separate  allocations  for 
each  category.  Finally,  a  procedure  for 
establishing  fees  for  the  third  class  of 
user  (general  aviation]  would  be  set 
forth  in  a  separate  section. 

(3)  Bidding  or  application  for 
reservations  would  be  limited  to  carriers 
operating  under  a  certiHcate  of 
convenience  and  public  necessity  issued 
by  the  CAB  or  registered  with  CAB  and 
exempted  from  certiBcation  under  14 
CFR  Part  298. 

(4)  Reservations  would  be  awarded 
for  a  period  of  6  months  starting  either 
in  October  or  April  immediately 
following  the  award  of  reservations. 

This  would  follow  the  current  procedure 
of  the  airline  scheduling  committee, 
which  allocates  slots  in  January  for  the 
6-month  period  starting  the  last  Sunday 
in  October. 

(5)  The  air  carrier  slots  available 
under  any  of  the  three  proposed 
allocation  methods  would  be  subdivided 
into  three  parts,  with  three  different  sets 
of  slots  devoted  to  three  categories  of 
airports  served:  large  hub,  medium  hub, 
and  small  and  non-hub.  (A  hub  is  an 
airport  where  there  is  a  lot  of  connecting 
trafTic.) 

The  question  of  a  marketable  property 
right  for  holders  of  a  slot  (the  right  to 
sell  a  slot)  and  the  question  of  a  penalty 
being  levied  for  nonuse  of  a  slot  was 
addressed  in  the  NPRM  in  the 
discussion  of  each  of  the  procedures 
under  consideration.  In  addition,  under 
the  administrative  allocation  procedure, 
DOT  proposed  as  one  alternative  to 
allocate  slots  speciBcally  for  the 
purpose  of  providing  the  minimum  level 
of  essential  air  service  as  determined  by 
the  CAB.  DOT  recognizes  that  there  may 
be  some  problems  with  this  proposal 
and,  therefore,  solicited  comments  on 
other  alternatives  that  may  be  more 
effective  for  the  allocation  of  slots  for 
essential  air  service  under  any 
allocation  procedure  chosen.  A 
discussion  of  the  three  major 
alternatives  follows. 

(A)  Administrative  Procedures — ^To 
ensure  continuity  of  operation  at 
Washington  National  Airport,  DOT  has 
been  analyzing  several  alternative 
administrative  procedures  for  allocating 
slots.  The  easiest  way  would  be  to 
freeze  all  allocations  at  their  existing 
levels,  but  this  would  not  help  DOT 
meet  the  objectives  of  the  Airline 
Deregulation  Act,  such  as  increased 
competition  and  access  by  new  carriers. 
If  DOT  froze  slot  allocations,  new 
carriers  could  begin  operations  at  DCA 


only  when  encumbent  carriers  were 
willing  to  relinquish  slots. 

Alternative  (A)  would  involved  a  two- 
step  administrative  allocation 
procedure.  Each  carrier  wanting  a 
reservation  would  submit  an  initial 
reservation  request  to  DOT.  For  any 
given  hour,  an  air  carrier  could  request 
one  or  more  reservations  as  desired. 
These  requests  would  have  to  be 
submitted  by  January  1  and  July  1  of 
each  year.  DOT  would  tally  the 
reservation  requests.  If  there  were  a 
“resolution"  (i.,e.,  the  number  of 
reservations  requested  by  the  airlines 
was  less  than  or  equal  to  the  number 
available  in  each  hour),  DOT  would 
grant  all  requests.  If  there  were  no 
resolution,  DOT  would  have  to  compute 
the  number  of  slots  for  each  airline.  This 
would  be  done  based  on  a  number  of 
factors,  including: 

•  number  of  slots  allocated  in  the 
preceding  scheduling  period,  with  a 
minimum  of  slots; 

•  number  of  pasengers  enplaned  (i.e., 
who  board  the  plane)  per  departure; 

•  number  of  passengers  deplaned  (i.e., 
who  leave  the  plane]  per  arrival; 

•  number  of  different  cities  to  which 
nonstop  service  has  been  provided  in 
the  preceding  scheduling  period  relative 
to  the  number  of  slots  allocated. 

The  first  factor  (current  slot 
allocation]  would  allow  for  some 
continuity  and  stability  of  existing 
service  patterns.  DOT  is  now 
considering  allocating  half  of  the 
available  slots  based  upon  the  existing 
allocation.  The  second  and  third  factors 
(enplaning  and  deplaning)  would  allow 
DOT  to  measure  the  service  each  airline 
provided  with  its  slot  allocations  in  the 
past.  Because  larger  airlines,  serving 
higher-population  markets,  tend  to 
enplane  and  deplane  more  passengers, 
this  factor  placed  smaller  markets  (i.e., 
areas  with  less  air  servich)  at  a 
disadvantage.  Therefore,  DOT  also 
proposed  using  the  fourth  factor, 
namely,  the  number  of  different  cities 
provided  direct  air  service  by  each 
carrier.  By  considering  the  airlines’ 
enplanement/deplanement  figures, 
along  with  the  number  of  cities  served, 
DOT  would  be  able  to  measure  the 
carriers’  “public  service,”  obtain  a  better 
distribution  of  service  to  and  from  high 
density  markets  among  the  three  area 
airports  (National,  Dulles,  and 
Baltimore- W  ashington  International], 
and  provide  direct  access  to  and  from 
DCA  to  the  maximum  number  of  cities. 

Once  DOT  had  awarded  each  carrier 
its  total  number  of  reservations  for  the 
day,  the  second  step  of  this 
administrative  procedure — allocation  of 
slots  by  hour  of  day — ^would  begin.  Each 
carrier  would  submit  several  alternative 


schedules,  and  DOT  would  combine 
these  into  a  feasible  “consolidated 
schedule”  for  all  participating  airlines. 
DOT  invited  comments  in  the  NPRM 
concerning  this  mechanism,  the  specific 
weighting  factors  to  be  assigned  to  each 
component  of  the  allocation  formula, 
and  minimum  allocation  to  new 
entrants. 

(B)  Actions — DOT  also  proposed 
separate  semiannual  auctions  for  air 
carrier  commuter  reservations  at  DCA. 
The  proposed  procedure  would  take 
place  in  two  steps:  a  “reservation 
auction,”  followed  by  a  continuous 
“reservation  exchange.”  In  the  first  step 
of  the  auction,  each  carrier  (a  similar 
procedure  would  be  used  for  air  taxis) 
would  have  to  submit,  by  January  1  and 
July  1  of  each  year,  sealed  bids  for  the 
landing  and  takeoff  reservations  it 
desires  for  the  next  6-month  period.  The 
bidding  would  take  place  in  a  number  of 
rounds,  during  which  DOT  would 
release  certain  information  on  which  the 
air  carriers  could  base  their  bids  for  the 
next  round.  Individual  airline’s  demands 
would  not  be  revealed.  After  a  speciBed 
period,  if  there  were  no  more  bids,  or 
only  minimal  changes  to  previous-round 
bids,  the  auction  would  end.  The  auction 
also  could  end,  and  DOT  could  finalize 
awards  and  prices,  if  all  the 
participating  carriers  informed  DOT 
withn  24  hours  after  a  round  of  bidding 
that  they  chose  to  end  the  auction.  DOT 
then  would  notify  each  successful 
bidder  in  writing  of  the  amount  of  its 
accepted  bid  prices.  (DOT  would  not 
retain  this  money,  but  would  pay  it  into 
the  United  States  Treasury.  DOT  also 
has  asked  for  comments  in  its  NPRM  on 
whether  this  money  could  be  handled  in 
other  ways — for  example,  paid  into  a 
special  fund  for  DCA  or  some  other 
aviation-related  purpose.  The  auction 
revenues  would  not  take  the  place  of 
landing  fees,  which  now  cover  the  cost 
of  maintaining  and  operating  the 
airBeld,  and  which  air  carriers  and  taxis 
would  continue  to  pay.) 

In  the  second  step  of  the  process — the 
continuing  “reservation  exchange” — 
reservation  owners  could  sell  their 
reservations  to  other  users.  Any 
reservation  owner  wishing  to  sell  a 
reservation  and  any  air  carrier  or  air 
taxi  wishing  to  buy  a  reservation  would 
notify  DOT  in  writing.  DOT  would 
maintain  a  list  of  available  reservations 
and  desired  reservations  and  bid  prices, 
but  the  names  of  the  bidders  and 
offerors  would  not  be  disclosed  until  the 
transaction  was  completed.  This  would 
eliminate  special  deals,  collusion,  or 
conspiracy  that  might  impair  DOT’s 
objective  of  enhancing  competition. 
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There  are  several  advantages  to  the 
auction  process.  By  requiring  carriers  to 
pay  for  slot  rights,  the  auction  method 
ensures  that  the  slots  go  to  those 
carriers  that  can  most  profitably  uSe 
them.  New  entry  and  expansion  by  the 
more  efficient  carriers  would  be 
encouraged,  while  less  efficient  carriers 
would  be  discouraged  from  entering  or 
expanding  at  the  airport.  A  carrier 
would  be  free  to  discontinue  marginal  or 
unprofitable  service  by  selling  its  slots, 
but  could  re-enter  the  market  at  a  future 
date  if  it  so  desired. 

An  important  advantage  of  the 
auction  system  is  that,  because  it  would 
force  airlines  to  pay  for  landing  and 
takeoff  privileges,  the  airlines  might  be 
encouraged  to  redistribute  their  flights 
to  the  other  area  airports  (Dulles 
International  and  Baltimore-Washington 
International},  where  they  could  charge 
lower  fares  (because  the  fares  would  not 
reflect  slot  allocation  costs).  One 
disadvantage  of  the  auction  system 
would  be  that  airlines  serving  DCA 
could  raise  fares  to  reflect  the  cost  of 
their  slots. 

(C)  Scheduling  Committees — ^This 
alternative  would  maintain  the  status 
quo. 

The  DOT  invited  specific  comments 
on  the  appropriateness  of  the  operations 
of  the  present  committee  system  as  well 
as  any  suggestions  for  modifications  to 
the  rules  under  which  the  committees 
function  that  would  improve  the  results. 
In  addition,  comments  were  invited  on 
the  current  system  used  to  allocate  air 
taxi  slots.  Under  that  system,  slots 
allocated  to  commuters  are  essentially 
frozen.  New  entrants  or  additional 
flights  by  a  given  air  taxi  can  only  be 
added  when  another  air  taxi 
relinquishes  a  slot  or  when  the  number 
of  slots  is  increased.  These  comments 
will  be  weighed  against  objections  to 
aspects  of  the  auction  and 
administrative  allocation  process  to 
determine  whether  regulatory  action 
under  Alternative  (A)  or  (B)  is 
advisable.  In  addition,  these  comments 
will  be  considered  if  Alternative  (A)  or 
(B)  is  adopted  and  proves  unworkable, 
inefficient,  or  otherwise  undesirable  in 
actual  practice. 

In  addition  to  Alternatives  (A),  (B), 
and  (C),  above,  the  October  1980  NPRM 
also  described  a  special  provision  that  . 
would  offer  some  protection  to  smaller 
markets  and,  in  the  event  of  an  auction, 
the  airlines  that  serve  them.  These 
markets  have  suffered  because  of  the 
current  trend  at  DCA  and  other  major 
airports  toward  slot  usage  by  carriers  on 
more  profitable  markets  (those  involving 
longer  hauls  and/or  high  passenger 
levels).  To  alleviate  this  problem,  DOT 
proposed  dividing  the  current  market 


categories  (large  hub,  medium  hub,  and 
small  or  non-hub)  into  “submarkets,” 
based  on  distance  from  Washington, 
geographic  quadrant  (New  England, 
Middle  Atlantic,  Southeast,  etc.),  or  city 
hub  size. 

The  process  would  start  with  a 
determination  of  the  percent  of  total 
slots  which  are  currently  being  used  to 
serve  the  three  market  categories. 
During  June  1980,  the  distribution  was: 


Percent 


Large  hub .  54 

Medkim  hub .  23 

Small  hub  and  rxjn-hub .  28 


These  percentages  would  then  be 
applied  to  the  total  number  of  slots  to  be 
made  available  during  the  forthcoming 
scheduling  period.  This  would  set  the 
size  of  the  three  air  carrier 
“submarkets.” 

The  second  phase  would  be  to 
allocate  the  slots  independently  in  each 
of  these  submarkets  using  either 
scheduling  committees,  slot  auctions,  or 
the  administrative  procedure.  There 
would  be  no  transfer  of  slots  between 
“submarkets”  unless  the  total  demand 
for  slots  fell  short  of  the  number 
available.  Using  hub  size  as  a  criterion 
for  establishing  the  allocation  subset 
has  the  advantage  of  placing  together 
markets  of  relatively  comparable 
economic  strength.  While  this 
mechanism  would  not  guarantee  that 
every  small  or  non-hub  would  continue 
to  receive  the  same  amount  of  non-stop 
service  to  and  from  Washington 
National,  it  would  tend  to  protect  these 
markets,  and  to  compete  more  equitably 
for  a  limited  resource  with  similarly 
situated  competitors. 

With  respect  to  the  possible  two-step 
process  for  allocation,  DOT  also 
proposed  that  if  the  slots  are  not  used  to 
serve  the  specified  hub  type,  they  would 
revert  to  the  DOT  for  reallocation. 

Another  alternative  DOT  is 
considering  involves  general  aviation 
operators  (those  that  do  not  qualify  as 
commuter  operators  or  air  carriers).  For 
example,  if  DOT  adopts  the  auction 
system — Alternative  (B),  above — the 
system  might  treat  general  aviation 
operators  separately,  setting  aside  an 
allocation  for  these  operators,  rather 
than  requiring  them  to  participate  in  the 
bidding  process.  Some  public  comments 
have  pointed  out  that  this  is  a  logical 
system,  since  general  aviation  operators 
do  not  require  slots  on  a  regularly 
scheduled  basis.  Others,  however, 
contend  that,  given  the  limited  number 
of  slots  available  and  the  need  for 
economic  efficiency,  it  is  not  desirable 
to  allocate  slots  specifically  to  general 


aviation.  These  commenters  believe  that 
general  aviation  users  should  compete 
in  an  auction  system. 

DOT  is  considering  two  alternatives: 

(1)  Continue  the  present  system,  in 
which  general  aviation  operators  would 
continue  to  pay  landing  fees,  but  would 
not  be  required  to  bid  for  slots  or 
participate  in  a  two-step  administrative 
scheduling  procedure.  This  would  not 
require  a  regulatory  change. 

(2)  Set  the  fee  for  the  use  of  a  slot  for 
general  aviation  during  any  hour  at  the 
bid  price  established  during  the  auction 
for  scheduled  air  taxi  reservations.  An 
advantage  to  this  alternative  is  that  it 
would  encourage  redistribution  of 
general  aviation  traffic  to  nearby 
airports,  where  auction  fees  are  not 
applied. 

Summary  of  Benefits 

Sectors  Affected:  Scheduled  air 
carriers;  commuter  airlines;  and 
scheduled  passengers,  including 
passengers  traveling  to  and  from 
small  communities. 

DOT  expects  that  benefits  from  a  two- 
step  allocation  system,  which  is 
different  from  the  current  scheduling 
committee  system,  would  be  to  increase 
competition  among  carriers  serving 
DCA;  to  make  more  efficient  use  of  the 
airspace;  and  to  continue  and  possibly 
improve  service  to  Washington,  DC,  for 
travelers  from  small  communities.  Other 
benefits  are  discussed  above  in  the 
“Alternatives  Under  Consideration" 
section. 

Summary  of  Costs 

Sectors  Affected:  Air  carriers; 
commuters;  and  scheduled 
passengers. 

Without  the  two-step  procedure,  both 
the  slot  exchange  auction  and  the 
administrative  allocation  are  expected 
to  result  in  increased  service  on  high- 
density  routes  at  the  expense  of  service 
to  smaller  cities.  If  a  slot  exchange 
auction  is  initiated,  passenger  fares 
may,  on  the  average,  rise  by  as  much  as 
$6  to  $24  (in  1980  dollars)  depending  on 
the  airline  bidding  strategy.  The  average 
first-leg-out/last-leg-in  fare  for  DCA 
(that  is,  the  fare  to  the  first  stop  after 
leaving  DCA  or  the  last  stop  before 
landing  there)  was  $72  in  February  1980. 
Fares  would  be  unaffected  by  the 
administrative  procedure  or  the 
scheduling  committee  procedure. 

The  slot  exchange  auction  may 
increase  airline  costs  of  service  at  DCA 
between  $49  million  and  $197  million  per 
year  (in  1980  dollars)  depending  upon 
airline  bidding  strategy. 
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Related  Regulations  and  Actions 

Internal:  On  August  15, 1980,  the 
Secretary  of  Transportation  issued  a 
Washington  Airport  Policy.  This 
followed  publication  of  a  Notice  of 
Proposed  Policy  (45  FR  4320,  January  21, 

1980) .  The  policy  and  implementing 
regulations  were  published  in  the 
Federal  Register  on  September  18, 1980 
(45  FR  62406).  On  October  29, 1980,  DOT 
issued  a  regulation  for  the  temporary 
allocation  of  slots  at  DCA  for  the  period 
December  1, 1980,  until  April  26, 1981, 
because  of  the  failure  of  the  scheduling 
committee  to  come  to  agreement  for  that 
period.  On  March  24, 1981,  the  Secretary 
issued  a  notice  delaying  the  effective 
date  of  the  Washington  Airport  Policy 
and  implementing  regulations  so  that 
they  could  be  reviewed  under  Executive 
Order  12291  (46  FR  19225,  March  30, 

1981) ,  Federal  Regulation. 

External:  The  Air  Transport 

Association  (ATA)  has  petitioned  the 
CAB  for  an  extension  of  antitrust 
immunity  granted  to  the  Airline 
Scheduling  Committee.  In  CAB  Order 
80-9-148,  the  CAB  granted  the  ATA  a 
one-year  extension  of  antitrust 
immunity.  At  the  same  time,  the  CAB 
will  investigate  the  need  for  antitrust 
immunity  for  airline  scheduling 
committees. 

Active  Government  Collaboration 

The  DOT  has  worked  with  the  Civil 
Aeronautics  Board  (CAB)  and  the 
Department  of  Justice  to  develop  a  set  of 
alternative  allocation  procedures.  An 
initial  study  of  slot  auctions  was 
prepared  for  DOT/CAB  and  was  widely 
circulated  for  comment  within  the 
Government  and  to  the  general  public 

Timetable 

Final  Rule — To  be  determined. 

Final  Rule  Effective — Not  before 
January  1982. 

Regulatory  Flexibility  Analysis — Not 
required,  because  NPRM  was 
published  before  January  1, 1981. 

Available  Documents 

NPRM— October  27. 1980  (45  FR 
71238). 

Draft  Regulatory  Analysis. 

"A  Method  for  Administrative 
Assignment  of  Runway  Slots,”  June 
1980,  FAA-AVP-8(>-5. 

Econ,  Inc.  “The  Allocation  of  Runway 
Slots  by  Auction,"  Princeton,  NJ,  April 
1980,  FAA-A VP-80-3. 

J.  Watson  Noah,  Inc.  "A  Slot 
Allocation  Model  for  High  Density 
Airports,"  Falls  Church,  VA,  August 
1980. 

The  above  documents  are,  or  will  be, 
available  from  the  Agency  Contact 
listed  below. 


Polynomics  Research  Laboratories, 
Inc.  “Alternative  Method  of  Allocating 
Slots:  Performance  and  Evaluation.” 
Available  from  the  Civil  Aeronautips 
Board. 

Transcripts  from  public  hearings  held 
February  12  and  13, 1981,  and  written 
comments  are  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  Room 
10421,  Department  of  Transportation, 
400  Seventh  Street,  S.W.,  Washington, 
DC.  Refer  to  Docket  No.  70.  The  docket 
is  open  between  9:00  a.m.  and  5:30  p.m., 
Monday  through  Friday.  ' 

Agency  Contact 

Harvey  Safeer,  Director 
Office  of  Aviation  Policy 
Department  of  Transportation 
400  Independence  Avenue,  S.W. 
Washington,  DC  20591 
(202) 426-3331 


SMALL  BUSINESS  ADMINISTRATION 

Revision  of  Business  Loan  Policy; 
Business  Loans  and  Guarantees  (13 
CFR  120.2(d)(4)*) 

Legal  Authority 

The  Small  Business  Act,  15  U.S.C. 

§  633(d). 

Reason  for  Including  This  Entry 

The  Small  Business  Administration 
(SBA)  has  determined  that  these 
regulations  are  significant  because  they 
are  precedent-setting — they  will  allow 
us  for  the  first  time  to  target  media- 
oriented  small  businesses  for  financial 
assistance. 

Statement  of  Problem 

The  Small  Business  Administration 
(SBA)  is  acutely  aware  of  the  large 
number  of  recent  mergers  and 
acquisitions  in  the  media  industries,  and 
we  are  concerned  that  these  takeovers 
tend  to  eliminate  many  media-oriented 
small  businesses  and  promote 
concentration  of  ownership.  We  are  also 
concerned  that  our  present  “opinion- 
molder”  policy  relative  to  media 
industry  eligibility  may  be  unnecessarily 
inhibiting  our  ability  to  assist  these 
small  businesses,  and  that  it  may 
thereby  indirectly  promote  undesirable 
concentration  of  ownership.  We  are 
therefore  in  the  process  of  altering  this 
policy,  and  as  we  have  expressed  in 
recent  testimony  before  Congress,  we 
favor  a  regulatory  rather  than  a 
legislative  approach  to  accomplishing 
this  purpose. 

Under  SBA's  present  regulatory 
policy,  the  Agency  cannot  make 
business  loans  to  an  applicant  engaged 


in  the  “creation,  origination,  expression, 
dissemination,  propagation,  or 
distribution  of  ideas,  values,  thoughts, 
opinions  or  similar  intellectual  property, 
regardless  of  medium,  form  or  content" 
(13  CFR  120.2(d)(4)).  There  are  several 
exceptions  to  this  prohibition  regarding 
assistance  to  firms  involved  in  printing, 
advertising,  T.V.,  and  certain  publishing 
firms. 

SBA  originally  adopted  this  policy  in 
1953  under  the  authority  granted  by 
§  4(d)  of  the  Small  Business  Act  (15 
U.S.C.  §  633(d)),  which  permits  SBA  to 
“establish  general  policies  which  shall 
govern  the  granting  and  denial  of 
applications  for  financial  assistance  by 
the  Administration.” 

There  are  three  basic  reasons  for  the 
policy:  First,  the  prohibition  is  based 
upon  SBA’s  desire  to  avoid  any  possible 
accusation  that  the  Government  is 
attempting  to  control  editorial  freedom 
by  subsidizing  media  or  communication 
for  political  or  propaganda  purposes. 
Second,  the  Agency  has  generally 
sought  to  avoid  government 
identification,  through  its  business 
assistance  programs,  with  concerns 
which  might  publish  or  produce  matters 
of  a  religious  or  controversial  nature. 
Third,  SBA  recognizes  that  the 
constitutionally  protected  rights  of 
freedom  of  speech  and  press  ought  not 
be  compromised  either  by  the  fear  of 
government  reprisal  or  by  the 
expectation  of  government  financial 
assistance. 

SBA  has  come  to  the  conclusion  that 
assistance  rendered  under  exceptions  to 
the  “opinion-molder"  rule  and  its  Small 
Business  Investment  Company  and 
disaster  programs  may  not  be  sufficient 
to  assist  the  small  businesses  in  the 
media  industries  which  are 
demonstrably  in  need  of  increased 
assistance.  We  feel  that  time  has  come 
for  a  complete  revision  of  our  “opinion- 
molder”  policy.  We  note  that  there  has 
been  strong  sentiment  in  both  Houses  of 
Congress  favoring  a  change  in  the 
policy,  and  we  acknowledge  that  the 
present  policy  has  produced 
inconsistent  results  in  the  way  we  have 
rendered  our  assistance.  For  example, 
we  have  made  assistance  available  to 
some  “opinion-molders”  by  virtue  of  the 
rule’s  exceptions.  However,  we  have 
denied  assistance  to  those  businesses  in 
analogous  areas  of  opinion-molding 
which  do  not  fit  into  the  exceptions. 
Therefore,  we  have  recently  undertaken 
a  legal  review  of  the  policy,  and  we  feel 
that  we  are  not  legally  prohibited  from 
making  regulatory  changes  which  will 
allow  us  to  make  much  more  assistance 
available  from  SBA  to  media  concerns. 
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We  favor  a  regulatory  approach  to 
this  problem  because,  as  indicated 
below,  we  feel  it  will  permit  us  to 
maintain  the  rule’s  valid  features  while 
allowing  increased  assistance  to  worthy 
elements  of  the  media  industry. 

Alternatives  Under  Consideration 

Alternative  (A) — Retain  the  present 
rule,  but  provide  a  waiver  procedure  by 
which  media  concerns  which  SBA 
denies  assistance  could  demonstrate 
that  the  purpose  of  the  rule  is  not  served 
by  the  denial  of  assistance. 

This  policy  would  add  a  “rule  of 
reason”  to  SBA’s  current  strict  policy  of 
denying  assistance  to  all  “opinion- 
molders”  except  those  that  qualify  for 
specific  exemptions.  This  proposal 
would  give  SBA  administrative 
flexibility  to  allow  funding  of  certain  . 
enterprises  covered  by  the  rule  where 
application  of  the  rule  would  serve  no 
useful  purpose  (e.g.,  most  publishers  or 
distributors  of  greeting  cards,  sheet 
music,  pictures,  and  posters;  producers 
or  distributors  of  musical  broadcasts  or 
recordings;  specialty  bookstores  that  do 
not  promote  a  particular  point  of  view; 
most  neighborhood  newspapers).  The 
waiver  procedure  would  be 
administered  by  an  SBA  central  office 
committee  to  ensure  fairness  and 
uniformity  in  ruling  on  waiver  requests. 

Alternative  (B) — Expand  the 
exceptions  in  the  current  rule  to  allow 
SBA  assistance  to  those  types  of 
businesses  which  meet  the  present 
broad  definition  of  an  “opinion-molder,” 
but  which  do  not  primarily  mold 
opinions,  and  the  funding  of  which 
would  not  be  likely  to  promote 
governmental  interference  with  freedom 
of  speech  and  press. 

This  proposal  would  substantially 
reduce  the  number  of  cases  in  which 
SBA  is  forced  to  deny  assistance  to 
concerns  which  technically  are  covered 
by  the  rule  but  in  which  no  real  purpose 
is  served  by  denying  them  assistance. 
Unlike  the  waiver  procedure  described 
above,  this  proposal  could  directly 
exclude  from  the  rule,  for  example, 
greeting  card  manufacturers  and  certain 
types  of  publishers.  The  case-by-case 
determinations  involved  in  the  waiver 
procedure  are  absent  from  this  proposal. 

Alternative  (C) — Replace  the  present 
broad  proscription  against  assisting 
“opinion-molders”  with  speciHc 
prohibitions  against  certain  types  of 
assistance  to  certain  types  of 
enterprises.  This  proposal  would  reverse 
the  structure  of  the  current  extremely 
broad  rule  by  making  small  media 
concerns  eligible  for  assistance  unless 
otherwise  prohibited  from  receiving  it. 
This  proposal  would  have  the  effect  of 


widening  the  scope  of  media  concerns  to 
which  SBA  would  provide  assistance. 

Alternative  (D) — Prohibit  SBA 
assistance  to  certain  forms  of  media 
enterprises  which  advocate  a  particular 
religious,  political,  social,  or  economic 
point  of  view. 

This  proposal  would  narrow  the 
“opinion-molder”  rule  to  cover  those 
cases  where  its  purpose  is  best  served. 
The  danger  of  government  censorship  of 
the  press  is  greatest  where  a  newspaper, 
magazine,  book  publisher,  or  bookstore 
advocates  a  particular  point  of  view.  By 
refraining  from  assisting  all  such 
businesses  (regardless  of  what  point  of 
view  is  advocated)  while  funding  other 
media  concerns  which  do  not  advocate 
a  particular  point  of  view,  SBA  could 
assist  eligible  media  enterprises  while 
avoiding  actual  or  apparent  government 
censorship  of  the  media. 

For  the  purposes  of  this  proposal,  a 
daily  or  weekly  newspaper  serving  a 
city  or  community  would  not  be 
considered  as  advocating  a  particular 
point  of  view,  even  if  it  carried 
editorials  as  well  as  news  stories. 

Alternative  (E) — Prohibit  SBA 
assistance  to  an  applicant  if  more  than 
30  percent  of  the  applicant’s  annual 
gross  income  is  derived  from  the  sale, 
rental,  or  lease  of  religious  products, 
materials,  or  services. 

This  proposal,  which  includes  but  is 
not  limited  to  media  concerns,  would 
ensure  that  SBA’s  liberalization  of  the 
“opinion-molder”  rule  would  not  run 
afoul  of  the  First  Amendment's 
prohibition  of  governmental 
establishment  of  religion.  The  Supreme 
Court  has  repeatedly  held  that 
government  cannot  act  in  a  manner 
which  will  have  a  primary  effect  that 
advances  religion  or  which  will  promote 
excessive  entanglement  with  religion. 
SBA  funding  of  religious  bookstores  or 
broadcast  stations  that  emphasize 
religious  programming  would  advance 
religion  and  excessively  involve  the 
government  in  religiously  oriented 
enterprise.  The  30  percent  income 
limitation  contained  in  the  proposal  is  a 
reasonable  standard  by  which  SBA 
could  determine  that  assisting  an 
enterprise  would  violate  the  First 
Amendment. 

Alternative  (F) — Prohibit  SBA 
assistance  to  an  applicant  if  more  than 
30  percent  of  the  applicant's  annual 
gross  income  is  derived  from  the  sale, 
rental,  or  lease  of  sexually  explicit 
products,  materials,  or  services. 

This  proposal,  which  includes  but  is 
not  limited  to  media  concerns,  would 
keep  SBA  from  funding  hard-core  sex 
industries.  Such  businesses  (e.g., 
sexually  explicit  magazines  or 
pornographic  bookstores  or  theaters)  are 


generally  not  in  need  of  governmental 
^assistance  and  thus  SBA’s  finite 
resources  could  be  more  productively 
applied  to  other  types  of  businesses. 

Alternative  (G)--Prohibit  direct  SBA 
loans  to  “opinion-molders.” 

Presently,  all  financial  assistance, 
including  SBA  loan  guarantees  as  well 
as  direct  loans,  is  denied  to  “opinion- 
molders.”  The  dangers  of  government 
interference  with  freedom  of  speech  and 
press  is  greatest  where  direct  loans  are 
involved.  This  proposal  would  be  a 
reasonable  accommodation  between  our 
desire  to  assist  eligible  media 
enterprises  while  minimizing  the  danger 
of  actual  or  apparent  government 
censorship  of  the  media. 

Summary  of  Benefits 

Sectors  Affected:  All  “media”  small 
businesses,  including  printing, 
publishing,  and  allied  industries,  news 
syndicates,  television  and  radio 
broadcasting,  motion  pictures,  and 
theatrical  producers;  and  SBA. 

These  regulations  will  benefit  all  U.S. 
small  media  businesses  because  we  will 
use  them  to  determine  which  of  those 
businesses  will  be  eligible  for  SBA 
assistance.  In  addition,  these  revisions 
will  beneHt  SBA  by  making  its  policy 
with  respect  to  assistance  to  media 
concerns  more  specific.  However,  no 
additional  funds  will  be  available  to 
media  concerns  as  a  result  of  the 
revisions.  The  revisions  will  merely 
affect  the  targeting  of  appropriated 
funds. 

Summary  of  Costs 
Sectors  Affected:  None. 

SBA  expects  no  costs  as  this  rule  by 
itself  would  impose  no  burdens.  There  is 
a  possibility  that  the  rule  could  result  in 
decreased  funding  to  some  businesses, 
since  the  rule  would  not  generate 
additional  funds,  but  redistribute  current 
targets.  However,  we  do  not  know  at 
this  time  what  businesses  would  be 
affected  or  to  what  degree. 

Related  Regulations  and  Actions 

Internal:  These  regulations  will  apply 
to  SBA’s  loan-making  function. 
Therefore,  those  regulations  which  deal 
with  that  function,  13  CFR  Parts  120  and 
122,  will  be  affected. 

External:  None. 

Active  Government  Collaboration 

in  preparing  its  ANPRM,  SBA 
contacted  the  Department  of  Justice  and 
Office  of  Management  and  Budget  to 
obtain  legal  clearance.  We  do  not 
contemplate  any  other  government 
collaboration  although  we  anticipate 
that  comments  may  be  forthcoming  from 
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other  sectors  of  the  executive  branch,  as 
well  as  from  the  legislative  branch  of 
government. 

Timetable 

NPRM — Summer  1981. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Public  Hearing — None  planned. 
Regulatory  Impact  Analysis — None 
planned. 

Regulatory  Flexibility  Analysis — Not 
required. 

Final  Rule — To  be  determined. 
Available  Documents 
ANPRM-^5  FR  66807,  October  8, 
1980. 

A  complete  docket  of  public  comment 
is  available  for  copying  and  inspection 
at  the  offices  of  the  Small  Business 
Administration,  1141  L  Street,  N.W., 
Washington,  DC  20416,  Room  700. 

Agency  Contact 

Martin  D.  Teckler,  Associate  General 
Counsel  for  Legislation 
Small  Business  Administration 
1441  L  Street,  N.W.,  Room  700 
Washington,  DC  20416 
(202)  653-6662 


CIVIL  AERONAUTICS  BOARD 

Air  Carrier  Insurance  and  Liability  (14 
CFR  Part  205) 

Legal  Authority 

Federal  Aviation  Act  of  1958,  §  401(q), 
as  amended  by  the  Airline  Deregulation 
Act  of  1978,  §  22(d),  P.L  95-504,  92  Stat. 
1722,  49  U.S.C.  §  1371(q). 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
would  place  insurance  requirements  on 
certificated  route  airlines  for  the  first 
time  and  would  substantially  increase 
the  present  insurance  requirements  for 
air  taxi  operators.  The  proposed  rule 
would  also  meet  a  concern  of  Congress 
when  it  passed  the  Airline  Deregulation 
Act  of  1978:  that  passengers  be 
protected  during  the  transition  to  a  more 
competitive  environment. 

Statement  of  Problem 

The  Civil  Aeronautics  Board  (CAB) 
staff  estimates  that  the  average  bodily 
injury/death  claim  award  for  losses 
suffered  by  passengers  and  non¬ 
passengers  has  climbed  from  $55,182  in 
1967  to  a  projected  $252,834  in  1979,  an 
increase  of  450  percent.  The  CAB’s 
insurance  regulations  (14  CFR  Parts  208 
and  298),  which  require  airlines  to 
obtain  insurance  from  private 
companies,  now  only  apply  to  air  taxis 


(operators  of  small  aircraft),  charter 
airlines,  and  domestic  cargo  carriers. 

The  minimum  insurance  limits  that  the 
CAB  requires  for  these  carriers  range 
from  $75,000  per  person  to  $500,000  per 
person.  However,  at  the  present  time, 
there  are  no  CAB  insurance 
requirements  for  CAB-certificated 
passenger  carriers,  such  as  the  large 
nationwide  airlines. 

The  Airline  Deregulation  Act  of  1978 
requires  all  certificated  air  carriers  to 
have  liability  insurance  coverage  as 
established  by  the  CAB.  Unless  a  carrier 
complies  with  the  CAB’s  insurance 
rules,  it  cannot  obtain  or  retain 
operating  authority.  Although  there  has 
not  been  a  problem  with  the  ability  of 
existing  scheduled  carriers  to  pay  claims 
made  against  them.  Congress  concluded 
that  airline  deregulation  would 
significantly  reduce  the  barriers  to  entry 
into  air  transportation.  This  in  turn 
could  result  in  operations  by  new 
carriers  that  are  less  able  to  compensate 
the  public  for  damage  losses  in  an 
accident. 

Changes  in  the  liability  protection 
rules  also  appear  to  be  needed  to  keep 
pace  with  the  steadily  increasing  value 
of  losses  the  public  suffers  in  aircraft 
accidents.  The  restructuring  and 
revision  of  insurance  rules-  will  also 
meet  the  mandate  of  the  Congress,  in 
ensuring  protection  of  the  public  during 
the  transition  of  air  transportation  from 
a  heavily  regulated  to  a  deregulated 
market. 

Alternatives  Under  Consideration 

Possible  alternatives  the  CAB  is 
considering  include  (A)  minimum 
standards  for  insurance  policies  and 
self-insurance  plans,  to  prohibit  certain 
types  of  exclusions  of  liability,  such  as 
for  safety  violations,  or  to  require 
certain  specific  terms,  such  as  for  policy 
cancellation,  (B)  minimum  limits  of 
coverage,  (C)  requiring  disclosure  of  the 
carrier’s  insurance  and  liability  limits  to 
shippers,  (D)  establishing  different  limits 
and  standards  for  different  types  and 
sizes  of  air  carriers,  and  (E)  no  action  at 
ail  at  this  time. 

Minimum  limits  of  liability  and 
minimum  standards  for  insurance 
policies,  alternatives  (A)  and  (B),  would 
set  specific  amounts  and  terms  and 
conditions  that  the  carriers  must  meet. 
The  standards  would  be  similar  to  the 
CAB’s  current  insurance  rules,  which 
require  insurance  by  licensed  insurers, 
and  prohibit  cancellation  without  notice 
to  the  CAB.  These  alternatives  have  the 
advantage  of  ensuring  a  minimum 
financial  responsibility  for  all  existing 
carriers,  whatever  their  past  records, 
and  for  new  carriers  as  the  historical 
barriers  to  entry  are  reduced.  They 


would  also  go  further  in  meeting  the 
intent  of  the  Airline  Deregulation  Act, 
which  emphasizes  that  safety  in  air 
transportation  be  given  primary 
importance  in  the  transition  to 
deregulation.  A  possible  disadvantage 
could  be  corresponding  ticket  price 
increases  if  mandatory  coverage  is 
adopted  with  conditions  requiring  higher 
premiums,  or  in  amounts  greater  than 
standard  industry  coverage. 

For  domestic  air  cargo  transportation, 
the  CAB  now  uses  alternative  (C), 
requiring  carriers  to  disclose  their 
insurance  and  liability  limits  for  cargo, 
but  does  not  require  specific  amounts 
for  those  limits.  While  the  CAB  has  only 
used  this  type  of  approach  in  regulation 
of  insurance  liability  for  a  short  time,  it 
has  the  advantage  of  allowing  carriers 
to  establish  their  own  liability  limits 
within  the  boundaries  of  competition 
and  internal  economic  management.  Its 
disadvantages  are  that  it  depends  on  a 
generally  knowledgeable  consumer, 
such  as  a  shipper  in  cargo 
transportation,  and  may  not  be  as 
effective  in  giving  actual  notice  to 
vacation  travelers  and  others  who  might 
not  be  regular  users  of  air 
transportation. 

Alternative  (D)  is  important  because 
of  the  wide  variety  in  the  size  of  airlines, 
the  aircraft  they  use,  and  the  size  of 
their  businesses.  An  advantage  of 
different  rules  for  large  and  small 
aircraft  or  businesses  is  that  the  rules 
may  be  structured  so  that  the  premium 
costs  are  not  overwhelming.  The 
disadvantage  is  that  nonuniform  rules 
may  be  misleading  to  passengers  and 
shippers. 

Alternative  (E)  is  based  on  the 
assumption  that  the  present  standards, 
conditions,  and  applicability  of  the 
CAB’s  insurance  requirements  are 
adequate,  and  that  the  burden  should 
generally  be  on  passengers  and  shippers 
to  ensure  that  they  have  necessary 
insurance  coverage  in  case  of  an 
accident.  Advantages  are  no  increase  in 
costs  to  airlines,  other  than  inflation. 

The  disadvantages  are  the  possibility  of 
substantial  loss  for  some  passengers 
because  of  inadequate  insurance  of 
some  air  carriers,  and  that  passengers 
would  have  no  way  of  knowing  whether 
the  airline  has  adequate  coverage. 

The  CAB  is  proposing  to  use  a 
combination  of  alternatives  (A)  through 
(D).  The  proposal  includes  authorized 
exclusions  and  standards  for  insurers, 
and  minimum  coverage  of  $300,000  per 
passenger.  The  minimum  for  passenger 
liability  per  accident  would  be  $300,000 
X  75  percent  of  the  number  of  seats.  For 
liability  to  non-passengers,  the  proposed 
amounts  are  $300,000  per  person  and 
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$20,000,000  per  occurrence  ($2,000,000 
for  small  aircraft).  The  proposal  would 
also  require  disclosure  of  an  air  cargo 
carrier’s  insurance  and  liability  limits  to 
shippers.  This  combination  of 
alternatives  would  allow  the  agency  to 
tailor  insurance  regulations  to  the  needs 
of  each  group  of  shippers  and 
passengers,  and  to  the  ability  of  carriers 
to  afford  needed  coverage. 

Summary  of  Benefits 

Sectors  Affected:  Air  cargo  carriers: 
air  travelers;  shippers  using  air 
transportation;  and  the  general  public. 
Air  passengers,  air  shippers,  and,  for 
that  matter,  anyone  on  the  ground  can 
be  expected  to  benefit  from  the 
proposed  insurance  requirements 
because  they  would  be  better  able  to 
recover  money  damages  in  the  event  of 
an  accident  or  damage  to  property. 

Cargo  air  carriers  would  benefit  by 
being  able  to  set  their  own  insurance 
levels  and  liability  limits  to  meet  market 
demand,  thus  ensuring  they  will  be  at 
the  most  efficient  amounts. 

Summary  of  Costs 

Sectors  Affected:  The  air 
transportation  industry,  including 
certificated  air  passenger  carriers, 
charter  air  carriers,  air  taxis,  and  air 
cargo  carriers;  the  insurance  industry; 
air  travelers:  and  the  CAB  to  monitor 
enforcement. 

Although  the  CAB  has  not  previously 
required  certificated  route  carriers  to 
maintain  insurance,  most  already  have 
coverage  ih  amounts  equal  to  or  greater 
than  the  limits  being  considered.  All  but 
one  of  the  charter  airlines  also  have 
such  coverage.  Some  air  taxi  operators 
may  have  to  increase  their  insurance 
coverage  to  meet  the  proposal,  and  new 
carriers  would,  of  course,  have  to  obtain 
coverage  meeting  these  standards.  Air 
cargo  carriers  would  have  the  cost  of 
giving  notice  to  their  customers  of  the 
insurance  carried.  The  CAB  staff 
estimates  that  the  increased  annual  cost 
to  the  air  taxis  for  new  passenger 
liability  coverage  may  be  approximately 
$200  (1979  dollars)  per  seat,  and  the 
increase  in  cost  for  public  liability 
coverage  (insurance  for  liability  to 
people  other  than  passengers)  may  be 
approximately  $200  to  $4,000  (1979 
dollars)  per  plane,  depending  on  the  size 
of  the  plane.  These  costs  would  likely  be 
passed  on  to  passengers  and  shippers  as 
increases  in  prices. 

The  insurance  industry  would  have 
some  costs  in  rewriting  present  policies 
and  obtaining  reinsurance  to  meet  the 
new  coverages  and  conditions. 

Operators  of  small  aircraft  would 
have  somewhat  smaller  costs  for  the 


proposed  third-party  liability  coverage, 
since  the  per-occurrence  limit  set  for 
those  aircraft  would  be  $2,000,000  rather 
than  $20,000,000. 

Related  Regulations  and  Actions 

Internal:  Insurance  requirements  for 
special  classes  of  air  carriers:  Indirect 
Cargo  Carriers — 14  CFR  Part  296;  Air 
Taxis — 14  CFR  Part  298;  Domestic  Cargo 
Carriers — 14  CFR  Part  291;  and  Charter 
Carriers — 14  CFR  Part  208. 

External:  The  CAB  staff  is  researching 
related  actions  by  other  agencies. 

Active  Government  Collaboration 

CAB  staff  held  discussions  with  the 
Federal  Aviation  Administration,  whose 
experience  with  accident  litigation  and 
insurance  problems  is  helpful  to  the 
CAB  in  formulating  a  proposed  rule,  and 
with  the  Military  Traffic  Management 
Command  for  information  about 
insurance  of  air  carriers  carrying 
civilians  for  the  Department  of  Defense. 

Timetable 

Public  Hearing — None. 

Final  Rule — Summer  1981. 

Final  Rule  Effective — Fall  1981. 
Regulatory  Impact  Analysis — ^The 
CAB,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis  as  it  is  deHned 
under  E.0. 12291.  However,  the 
CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 

Regulatory  Flexibility  Analysis — The 
Regulatory  Flexibility  Act  does  not 
require  a  Regulatory  Flexibility 
Analysis  for  proposals,  such  as  this 
one,  that  were  issued  before 
January  1, 1981. 

Available  Documents 

NPRM — 45  FR  7566,  February  4, 1980 
(EDR-395). 

Extension  of  Comment  Period — 45  FR 
14062,  March  4, 1980  (EDR-395A). 

NOTE. — Numbers  in  parentheses  are  CAB 
reference  numbers  for  these  documents. 

Civil  Aeronautics  Board  Dockets 
37531  and  37532. 

Public  comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
DC. 

Agency  Contact 

Foreign  air  carrier  requirements: 
Richard  Loughlin,  Chief 
Regulatory  Affairs  Division 
Bureau  of  International  Aviation 
Civil  Aeronautics  Board 
Washington,  DC  20428 
(202)  673-5880 

U.S.  air  carrier  requirements: 

J.  Kevin  Kennedy,  Transportation 


Industry  Analyst 
Bureau  of  Domestic  Aviation 
Civil  Aeronautics  Board 
Washington,  DC  20428 
(202) 673-5918 


CAB 

Essential  Air  Service  Subsidy 
Guidelines  (14  CFR  Part  271) 

Legal  Authority 

Federal  Aviation  Act  of  1958,  §  419(d), 
as  amended  by  the  Airline  Deregulation 
Act  of  1978,  P.L.  95-504,  92  Stat.  1739,  49 
U.S.C.  §  1389(d). 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
should  significantly  reduce  the  Federal 
subsidy  of  airlines.  It  also  represents  a 
major  shift  in  focus  of  the  subsidy 
program.  Rather  than  subsidizing 
certificated  airlines  to  aid  in  their 
economic  viability  and  expansion,  the 
new  subsidy  program  will  focus  on 
smaller  commuter  airlines  in  order  to 
improve  air  service  to  small 
communities. 

Statement  of  Problem 

The  primary  thrust  of  the  Airline 
Deregulation  Act  of  1978  is  to  let  the 
level,  quality,  and  price  of  air 
transportation  be  determined  by  free 
competition  of  airlines  seeking  to  meet 
consumer  demand,  instead  of  by 
pervasive  government  regulation. 
However,  to  minimize  the  potential 
disruption  caused  by  airlines’  increased 
freedom  to  reduce  or  eliminate  service 
in  particular  markets,  the  Deregulation 
Act  also  established  a  program  to 
preserve  essential  air  service  to  small 
communities  that  cannot  support 
profitable  air  service,  using  Federal 
subsidy  when  necessary.  The  CAB  is 
responsible  for  determining  the  level  of 
essential  air  transportation  at  each 
eligible  point  and  ensuring  that  such 
service  is  provided.  “Eligible  points" 
basically  are  those  to  which  any 
certificated  airline  was  authorized  to 
provide  service  on  October  24, 1978  (746 
points),  plus  certain  other  points  that  the 
CAB  may  designate.  “Essential  air 
transportation”  is  a  level  of  air 
transportation  that  the  CAB.  according 
to  statutory  criteria,  finds  will  satisfy 
the  community’s  needs  for  air 
transportation  to  one  or  more  principal 
destinations,  and  will  ensure  the 
community’s  access  to  the  Nation’s  air 
transportation  system. 

The  Federal  Aviation*  Act  has  long 
contained  a  subsidy  provision,  §  406. 
Although  the  CAB  has  built  incentives 
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into  that  subsidy  system,  §  406  has  not 
always  been  effective  as  a  tool  to 
prevent  the  withdrawal  of  airlines  from 
small  communities.  One  reason  is  that 
§  406  is  limited  to  certificated  airlines, 
which  typically  use  large  aircraft  that 
cannot  operate  efficiently  to  many  of  the 
affected  cities  and  towns.  Also,  the  CAB 
must  consider  the  needs  of  the 
certificated  airline’s  overall  system,  and 
not  only  the  points  affected,  when 
determining  the  airline’s  subsidy  need. 

This  subsidy  provision  had  not  been 
significantly  modified  since  the  adoption 
of  the  Civil  Aeronautics  Act  in  1938.  Its 
primary  intent  was  the  development  of  a 
national  air  transportation  system, 
rather  than  ensuring  air  service  to  small 
communities.  That  is  why  the  CAB 
considered  the  financial  need  of  the 
airline’s  entire  system  in  establishing 
subsidy  rates.  This  approach  enabled 
airlines  to  expand  and  acquire  larger 
aircraft.  While  this  worked  well  in 
building  the  air  transportation  system 
and  nurturing  airlines  to  self-sufficiency, 
the  shift  to  larger  equipment  made  high- 
frequency  service  to  smaller  points 
increasingly  impractical.  Because  the 
§  406  subsidy  was  limited  to  certificated 
airlines,  the  CAB  was  unable  to 
subsidize  the  air  taxi  industry 
(uncertificated  operators  of  small 
aircraft)  whose  equipment  was  better 
suited  to  serving  the  small  points. 

The  essential  air  service  subsidy 
program  of  §  419,  which  was  added  to 
the  Federal  Aviation  Act  by  the  Airline 
Deregulation  Act  of  1978,  corrects  this 
problem.  This  rulemaking  to  establish 
subsidy  guidelines  responds  to  §  419(d), 
which  states: 

The  Board  shall,  by  rule,  establish 
guidelines  to  be  used  by  the  Board  in 
computing  the  fair  and  reasonable 
amount  of  compensation  required  to 
insure  the  continuation  of  essential  air 
transportation  to  any  eligible  point. 
Such  guidelines  shall  include  expense 
elements  based  upon  representative 
costs  of  air  carriers  providing 
scheduled  air  transportation  of 
persons,  property,  and  mail,  using 
aircraft  of  the  type  determined  by  the 
Board  to  be  appropriate  for  providing 
essential  air  transportation  to  the 
eligible  point. 

During  fiscal  year  1980,  the  CAB 
provided  subsidy  support  for  27  points, 
at  an  average  cost  of  about  $225,000  per 
point.  During  fiscal  year  1981,  the  CAB 
expects  to  provide  subsidy  support  for 
51  points.  Those  points  are  smaller 
communities  where  air  service  cannot 
be  provided  at  a  profit.  The  §  419 
subsidy  program  is  reaching  all 
communities  that  want  service,  need 
subsidy,  are  not  receiving  subsidized 


service  under  §  406,  and  qualify  as 
eligible  points  under  the  Act. 

Alternatives  Under  Consideration 

The  Airline  Deregulation  Act  does  not 
point  the  CAB  toward  any  particular 
subsidy  approach.  On  the  contrary. 
Congress  expects  the  CAB  to  develop 
new  and  innovative  subsidy  methods. 
The  primary  emphasis  is  on  ensuring 
essential  services,  rather  than  on 
minimizing  the  costs  of  the  program;  i.e., 
the  subsidy  program  must  be  structured 
so  as  not  to  hinder,  in  any  way,  the 
provision  of  essential  services.  But  of 
course,  the  CAB  must  be  prudent  with 
Federal  expenditures,  so  it  is  faced  with 
the  dual  and  possibly  conflicting 
objectives  of  assuring  the  provision  of 
essential  air  services  while  maintaining 
a  fiscally  responsible  program. 

Developing  a  m.arket  for  air  service  to 
small  communities  is  a  step  common  to 
achieving  both  goals.  Specifically, 
increased  traffic  volumes  can  at  once 
justify  better  service  (more  flights)  and 
reduced  subsidy  cost.  The  CAB  is 
considering  two  alternatives  for 
achieving  these  goals.  The  cost-plus 
subsidy,  under  which  the  CAB  would 
reimburse  airlines  for  their  expected 
losses,  allow  them  a  reasonable  profit, 
and,  in  addition,  compensate  them  for 
any  additional  losses  that  they  incur  in 
actually  providing  the  service,  does  not 
appear  to  promote  either  goal.  The  CAB 
has  rejected  this  approach. 

Instead,  the  CAB  favors  two 
innovative  incentive  approaches.  Under 
one,  the  fixed  incentive  rate,  the  CAB 
would  reimburse  the  airline  for  a 
predetermined  projected  loss,  and 
would  allow  a  reasonable  profit.  If  the 
airline  incurred  additional  losses,  it 
would  not  receive  additional 
compensation.  If  the  airline  received 
additional  revenue,  however,  it  could 
keep  the  extra  profit.  The  possibility  of 
making  large  profits  with  subsidy  gives 
airlines  the  incentive  to  be  cost  efficient 
and  develop  the  market.  The  possibility 
of  uncompensated  losses,  however, 
poses  the  danger  of  service 
terminations.  To  avoid  this  problem,  the 
CAB  is  considering  another  approach, 
the  shared  incentive  rate.  Under  this 
approach,  as  with  the  others,  the  CAB 
would  reimburse  the  airline  for  a 
predetermined  projected  loss  and  allow 
a  reasonable  profit.  The  difference  is 
that  under  the  shared  rate,  the  CAB 
would  compensate  the  airline  for  some 
of  its  additional  losses  instead  of  all  of 
them  (cost-plus  approach)  or  none  of 
them  (fixed  incentive  rate  approach). 
These  alternatives  are  more  fully 
discussed  in  the  NPRM  (45  FR  83254, 
December  18, 1980). 


Summary  of  BeneHts 

Sectors  Affected:  Small  communities; 
air  travelers  and  potential  travelers  to 
these  communities;  industries  within 
small  communities;  the  air 
transportation  industry,  particularly 
small,  commuter  airlines;  the  general 
public;  and  CAB. 

The  benefit  from  the  subsidy  program 
is  the  assurance  that  all  communities 
that  were  receiving  service  from  a  Board 
certificated  carrier  would  continue  to  be 
linked  to  the  air  transportation  network. 
In  some  subsidy  cases,  the  combination 
of  deregulation  and  subsidy  will  result 
in  more  flights  and  cheaper  or  more 
available  air  service.  Small  commuter 
airlines  are  more  likely  to  take 
advantage  of  the  subsidy  program 
because  it  is  oriented,  towards  cities 
where  jet  service  is  inefficient.  This  may 
lead  to  other  tangible  benefits  to  the 
communities,  such  as  the  attraction  of 
new  industry  or  business,  and  intangible 
benefits,  such  as  an  improved  way  of 
life  stemming  from  better  and  continued 
access  to  the  Nation’s  air  transportation 
system. 

The  subsidy  guideline  rule,  as 
opposed  to  the  subsidy  program  itself, 
should  also  provide  several  benefits.  It 
would  simplify  the  procedures  for 
computing  subsidy  amounts,  thus  saving 
administrative  time  for  the  CAB  and 
airlines.  It  should  also  result  in 
improved  services  and  lower  subsidy 
costs  by  using  an  incentive  approach. 
Although  the  effect  on  individual 
taxpayers  of  the  choice  of  guidelines 
will  be  slight  in  any  event,  the  incentive 
plan  should  minimize  subsidy 
compensation  and  save  taxpayers  in  the 
aggregate  several  million  dollars 
annually,  when  compared  with  other 
approaches  to  subsidy. 

The  Congressional  Budget  Office 
estimated  that  when  this  new  system  is 
phased  in  and  the  old  subsidy  system 
phased  out  (currently  scheduled  for 
1986),  there  will  be  a  savings  of  26 
million  subsidy  dollars  (1980  dollars)  per 
year.  A  proposal  has  been  submitted  to 
Congress  to  end  the  §  406  subsidy 
program  on  October  1, 1981.  If  it  is 
adopted,  several  points  currently 
subsidized  under  §  406  would  require 
subsidy  under  the  §  419  program.  This 
would  raise  the  costs  of  the  §  419 
program  but  should  result  in  an 
estimated  overall  savings  of  55.6  million 
subsidy  dollars  (1980  dollars)  per  year. 
The  subsidy  program  and  guidelines  are 
not  predicated  on  a  cost/benefit 
analysis  by  the  Agency,  but  are  required 
by  law. 
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Summary  of  Costs 

Sectors  Affected:  CAB. 

The  cost  to  the  Government  of  the 
underlying  §  419  subsidy  program  for 
fiscal  year  1979  was  $1.2  million  and  for 
fiscal  year  1980  was  $9  million.  The  CAB 
staffs  preliminary  estimates  of  the  costs 
are  $20.2  million  (1980  dollars)  for  fiscal 
year  1981  and  $25.1  million  (1980 
dollars]  for  fiscal  year  1982.  (If  the  §  406 
program  is  eliminated,  the  CAB  staff 
estimates  that  the  costs  of  the  §  419 
program  would  be  $58  million  (1980 
dollars)  for  fiscal  year  1982.)  A 
regulation  establishing  subsidy 
guidelines,  as  opposed  to  the  subsidy 
program  itself,  is  not  likely  to  impose 
any  significant  costs. 

Related  Regulations  and  Actions 

Internal:  The  CAB  has  adopted  the 
following  new  regulations: 

Criteria  for  Designating  Additional 
Eligible  Points — 14  CFR  Part  270. 

Terminations,  Suspensions,  and 
Reductions  of  Service — 14  CFR  Part  323. 

Procedures  for  Compensating  Air 
Carriers  for  Losses — 14  CFR  Part  324. 

Guidelines  for  Individual 
Determinations  of  Essenti  \  Air 
Transportation — 14  CFR  Part  398. 

External:  The  CAB  is  a  party  to  an 
interagency  cooperative  agreement, 
described  below. 

Active  Government  Collaboration 

The  CAB  is  a  party  to  an  interagency 
cooperative  agreement  for  the  purpose 
of  fostering  optimum  air  service  to  small 
communities  through  coordinated 
financial  assistance.  The  agreement  is 
titled  “Small  Community  Air 
Transportation  Memorandum  of 
Cooperation.”  Other  parties  to  it  are:  the 
Economic  Development  Administration 
(Department  of  Commerce),  the  Federal 
Aviation  Administration  (Department  of 
Transportation),  the  Farmers  Home 
Administration,  and  the  Small  Business 
Administration. 

Timetable 

Public  Hearing — None. 

Final  Rule — Summer  1981. 

Final  Rule  Effective — Summer  1981. 

Regulatory  Impact  Analysis — ^The 
CAB,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis  as  it  is  defined 
under  E.0. 12291.  However,  the 
CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 

Regulatory  Flexibility  Analysis — ^The 
Regulatory  Flexibility  Act  does  not 
require  a  Regulatory  Flexibility 
Analysis  for  proposals,  such  as  this 
one,  that  were  issued  before 
January  1, 1981. 


Available  Documents 

Available  documents  can  be  viewed 
at  Docket  Section,  Room  711. 

Final  Rule  adopting  Part  270:  44  FR 
76767,  December  28, 1979  (ER-1166). 

Final  Rule  adopting  Part  323:  44  FR 
20635,  April  6, 1979  (PR-200). 

Final  Rule  adopting  Part  324:  44  FR 
42171,  July  19, 1979  (PR-209). 

Final  Rule  adopting  Part  398:  44  FR 
52646,  September  7, 1979  (PS-87). 

NPRM  proposing  new  Part  271:  45  FR 
83254,  December  18, 1980  (EDR-415). 

Public  comments  in  CAB  Docket  39041 
may  be  examined  and  copied  at  the 
Docket  Section,  Room  711,  Civil 
Aeronautics  Board,  Washington,  DC 
20428. 

Note. — Numbers  in  parentheses  are  CAB 
reference  numbers  for  these  documents. 

Agency  Contact 

John  R.  Hokanson,  Chief 
Air  Carrier  Subsidy  Need  Division 
Bureau  of  Domestic  Aviation 
Civil  Aeronautics  Board 
Washington,  DC  20428 
(202)  673-5368 


CAB 

Notice  to  Passengers  of  Conditions  of 
Carriage  (14  CFR  Part  255) 

Legal  Authority 

Federal  Aviation  Act  of  1958,  as 
amended,  §  §  403, 404,  and  411,  49  U.S.C. 
§§  1373, 1374,  and  1381. 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
should  greatly  benefit  a  large  portion  of 
the  public  by  increasing  passengers’ 
ability  to  understand  their  agreements 
with  the  airlines,  and  to  make  informed 
choices  about  what  airlines  to  fly  and 
what  services  to  buy.  It  should  also  help 
airlines  to  prepare  for  the  later  stages  of 
deregulation,  when  they  will  have  to 
make  contracts  directly  with  passengers, 
rather  than  through  tariffs  filed  with  the 
CAB. 

Statement  of  Problem 

Contracts  between  airlines  and  their 
passengers  are  very  complicated.  The 
airlines  write  thousands  of  contract 
provisions  in  technical  legal  language 
and  publish  them  in  tariffs,  which  are 
documents  that  airlines  Hie  with  the 
Civil  Aeronautics  Board  (CAB).  These 
documents  contain  crucial  information 
about  the  rights  passengers  do  or  do  not 
have  when  they  encounter  air  travel 
problems  like  mishandled  baggage, 
delayed  or  canceled  flights,  oversold 


flights  (bumping),  lost  tickets,  or  fare 
misunderstandings.  Unlike  the  practice 
with  most  contracts,  airlines  do  not  give 
air  travelers  a  copy  of  the  tariffs  to  take 
home  and  read.  The  CAB  requires 
airlines  to  inform  passengers  about  a 
fevv  basic  subjects  by  using  airline  ticket 
notices  and  ticket  counter  signs  written 
by  the  CAB  (14  CFR  221.173-221.176). 

But  even  these  notices  have  been 
technical  and  hard  to  understand,  and  to 
read  most  of  the  terms  of  their  contracts, 
passengers  must  visit  the  Tariffs  Section 
at  the  CAB  or  an  airline  ticket  office 
where  tariffs  are  kept  open  for  public 
inspection.  It  is  hard  for  the  average 
passenger  to  locate  and  understand 
important  information  in  the  tariffs,  and 
most  airline  passengers  don’t  find  out 
about  many  important  limitations  on 
their  rights  until  after  they  have  a 
serious  problem  and  register  a  claim 
with  the  airline.  But  because  of  the  legal 
doctrine  of  “constructive  notice,”  under 
which  passengers  are  assumed  to  know 
what  is  in  the  tariffs,  passengers  are 
usually  bound  by  the  contents  of  tariff 
rules,  whether  or  not  they  are  aware  of 
them  when  they  agree  to  buy  their 
tickets. 

Alternatives  Under  Consideration 

The  CAB  has  issued  an  NPRM  (45  FR 
42629,  June  25, 1980)  proposing  a 
simpler,  more  direct  way  than  tariffs  for 
informing  passengers  of  their  contract 
terms.  The  proposed  rule  states  that 
airlines  may  not  use  the  tariff  system  to 
put  terms  in  the  contract  without  giving 
passengers  a  direct  opportunity  to  read 
and  know  of  them.  The  courts  would 
review  the  adequacy  of  the  airlines’ 
notiHcation  efforts  in  claims  brought 
before  them,  as  they  do  in  unregulated 
industries.  The  NPRM  requests 
comments  on  alternative  ways  to  notify 
passengers.  One  alternative  under 
consideration  would  entail  increased  - 
amounts  of  CAB  involvement  in 
s'pecifying  “plain  English”  standards  for 
the  contract  documents  prepared  by 
airlines,  or  in  reviewing  the  clearness 
and  completeness  of  documents.  More 
detailed  regulation — such  as  specifying 
subject  matter,  readability,  form, 
distribution,  and  type  size  of  notices — 
has  the  disadvantages  of  restricting 
airline  management  decisions  and  not 
necessarily  using  the  most  effective  and 
least  costly  method. 

Summary  of  Benefits 

Sectors  Affected:  Air  travelers  (over 

250  million  passengers  yearly):  the  air 

transportation  industry;  and  travel 

agents. 

Passengers  would  have  more 
reasonable  expectations  of  just  what  is 
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included  in  their  air  fares,  and  would  be 
able  to  take  precautions  to  avoid  many 
types  of  air  travel  problems  or  minimize 
the  consequences  when  problems  do 
arise.  They  would  also  be  able  to  make 
more  informed  choices  among 
competing  airlines,  since  they  would 
have  a  clearer  understanding  of  the 
differences  in  the  services  offered. 
Airlines  would  also  receive  some 
benefits,  since  they  would  gain  valuable 
experience  for  the  later  phases  of 
deregulation,  when  they  will  no  longer 
have  the  protection  of  a  government- 
regulated  tariff  system  and  the 
concomitant  doctrine  of  constructive 
notice.  Similarly,  travel  agents  would  be 
better  able  to  serve  their  customers, 
since  they  could  more  easily  determine 
the  differences  between  different 
airlines’  service  offerings. 

Summary  of  Costs 

Sectors  Affected:  The  air 

transportation  industry;  and  air 

travelers. 

There  would  be  one-time  airline  costs 
to  develop  “plain  English”  contract 
documents,  as  well  as  printing  and 
distribution  costs  to  make  the 
documents  available  to  passengers. 

Under  airline  deregulation,  when  tariffs 
are  eliminated  for  domestic  air 
transportation  in  1983,  however,  airlines 
will  eventually  face  this  problem  and 
these  costs  in  some  form  anyway.  The 
costs  would  presumably  be  reflected  in 
the  airlines'  fare-setting  decisions.  The 
effect  of  the  CAB  regulation  would  not 
be  to  add  significantly  to  costs  in  the 
long  run,  but  instead  to  assist  the 
industry  in  developing  the  most  cost- 
effective  means  of  making  passengers 
aware  of  the  terms  and  conditions  of 
their  travel. 

Related  Regulations  and  Actions 

Internal:  The  CAB  issued  an  NPRM  to 
simplify  the  notices  that  it  already 
requires  airlines  to  give  passengers  (45 
FR  25817,  April  16, 1980);  CAB  reference 
number  for  this  document  is  EDR-396. 

The  CAB  issued  an  NPRM  to  require 
that  airlines  give  actual  notice  to 
passengers  about  the  terms  of  the 
contract  of  carriage.  Under  the  proposed 
rule,  tariff  filings  v;ould  no  longer 
automatically  be  part  of  the  passenger/ 
airline  contract  (45  FR  42629,  June  25, 
1980);  CAB  reference  number  for  this 
document  is  EDR-404. 

Exemption  of  U.S.  and  Foreign  Air 
Carriers  from  Tariff  Observance 
Requirements  to  Permit  Resolution  of 
Consumer  Complaints,  Order  78-12-49, 
Docket  34189. 

Air  Carrier  Rules  Governing  Failure  to 
Operate  on  Schedule  or  Failure  to  Carry, 


Orders  79-4-115,  79-9-129,  79-11-23, 
and  80-3-10,  Docket  35361. 

Air  Carrier  Rules  Governing  the 
Application  of  Tariffs,  Order  79-2-106, 
79-12-98,  and  Order  80-4-51,  Docket 
34772. 

14  CFR  Part  221,  Tariffs. 

14  CFR  Part  250,  Oversales. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Public  Hearings — None. 

Supplemental  NPRM — Summer  1981. 
Final  Rule — Fall  1981. 

Final  Rule  Effective — Fall  1981. 
Regulatory  Impact  Analysis — The 
CAB,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis  as  it  is  defined 
under  E.0. 12291.  However,  the 
CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 

Regulatory  Flexibility  Analysis — ^The 
Regulatory  Flexibility  Act  does  not 
require  a  Regulatory  Flexibility 
Analysis  for  proposals,  such  as  this 
one,  that  were  issued  before 
January  1, 1981. 

Available  Documents 

The  orders  listed  under  Related 
Regulations  and  Actions  can  be 
obtained  from  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
DC  20428,  (202)  673-5432. 

NPRM— 45  FR  42629,  June  25, 1980 
(EDR-404). 

Extension  of  Comment  Period — 45  FR 
52820,  August  5, 1980  (EDR^04A). 

Public  Comments — CAB  Dockets 
38021  and  38348  may  be  examined  and 
copied  at  the  Docket  Section,  Room  711, 
Civil  Aeronautics  Board,  Washington, 
DC  20428. 

Note. — Numbers  in  parentheses  are  CAB 
reference  numbers  for  these  documents. 

Agency  Contact 

Patricia  Kennedy,  Chief 
Policy  Development  Division 
Bureau  of  Consumer  Protection 
Civil  Aeronautics  Board 
Washington,  DC  20428 
(202)  673-5158 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Children’s  Television  Programming 
and  Advertising  Practices  (Docket 
19142) 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  307,  308,  and  403. 


Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  thinks  that  these 
proposed  regulations  are  of  significant 
public  interest  because  of  the  large 
volume  of  citizen  mail  received  by  the 
FCC  about  children's  television 
programming  and  practices.  This 
proposed  rulemaking  puts  out  for 
comment  the  options  we  think  may  be 
available  for  changing  children’s 
television  programming  practices,  if 
change  is  appropriate. 

Statement  of  Problem 

On  January  26, 1971,  at  the  request  of 
a  public  interest  group.  Action  for 
Children’s  Television  (ACT),  the  FCC 
issued  a  Notice  of  Inquiry  into  children’s 
programming  and  advertising  practices, 
calling  for  comments  on  ACT’s  proposal 
that  the  Commission  adopt  certain 
guidelines  for  television  programming 
for  children.  As  a  result  of  this  inquiry, 
the  FCC  issued  a  Children’s  Television 
Report  and  Policy  Statement  in  October 
1974  stating  that  it  expected  television 
licensees  to  make  meaningful  efforts  to 
voluntarily  regulate  themselves  in 
several  areas: 

•  to  air  programming  specifically 
designed  for  children; 

•  to  air  a  reasonable  amount  of 
programming  designed  to  educate  and 
inform  and  not  merely  to  entertain; 

•  to  provide  programming  for  specific 
age  groups;  and 

•  to  improve  scheduling  practices. 

The  FCC  also  set  forth  specific 

advertising  guidelines  regarding  too 
many  commercials,  separation  of 
program  matters  from  commercial 
matters,  host  selling  (use  of  a  program 
host  or  other  program  personality  to 
promote  products),  and  tie-ins 
(promotion  of  products  during  a  program 
in  such  a  way  that  it  constitutes 
advertising).  In  1978,  the  Commission 
reopened  its  inquiry  and  issued  a 
Second  Notice  of  Inquiry  seeking 
information  to  evaluate  the 
effectiveness  of  its  1974  guidelines  and 
to  assess  possible  alternatives  to  these 
guidelines.  As  a  result  of  the 
Commission’s  findings,  the  FCC  issued  a 
Children’s  Television  Task  Force  Report 
in  October  1979,  concluding  that 
industry  self-regulation  during  this 
period  had  not  been  effective  in  fully 
meeting  the  programming  guidelines  set 
forth  in  the  1974  Children’s  Television 
Report  and  Policy  Statement. 
Subsequently,  the  Commission  issued  an 
NPRM  (45  FR  1976,  January  9, 1980) 
asking  for  comments  on  a  number  of 
options  for  rules  to  be  applied  to  the 
broadcast  industry.  Comments  were  due 
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on  June  16, 1980  and  reply  comments  on 
August  1, 1980.  The  FCC  is  now 
reviewing  these  filings. 

Alternatives  Under  Consideration 

In  considering  whether  (and  to  what 
extent)  the  FCC  needs  to  regulate 
children’s  television  programming,  the 
FCC  is  considering  the  following 
alternatives; 

(A)  Repealing  the  existing  Policy 
Statement. 

(B)  Maintaining  or  modifying  the 
Policy  Statement  in  accordance  with 
comments  received. 

(C)  Adopting  interim  programming 
rules  requiring  a  minimum  amoimt  of 
educational  programming  for  preschool 
and  school-age  children  (the  Task  Force 
report  recommended  2*72  hours  per  week 
of  educational  and  instructional 
programming  for  school-age  children 
and  5  hours  per  week  for  preschool 
children).  If  these  rules  are  adopted, 
they  would  require  most  broadcasters  to 
provide  additional  programming  for 
children.  Economic  analyses  of 
television  programming  conducted  by 
the  FCC  staff  indicate  that  broadcasters 
are  generally  providing  less  children's 
programming  than  is  desired  by  parents. 
The  rules  would  require  that  the 
programming  be  aimed  at  specific  age 
groups.  Many  broadcasters  believe  there 
is  sufficient  children’s  programming 
already  being  aired  and  that  the 
proposed  rules  would  result  in  improper 
government  intervention  into  a 
licensee’s  operations. 

(D)  Adopting  requirements  similar  to 
the  proposed  interim  programming  rules 
as  license  renewal  processing 
guidelines.  Such  guidelines  would 
provide  that  the  renewal  applications  of 
stations  broadcasting  less  than  the 
guideline  amounts  of  children’s 
programming  during  the  previous  license 
term  could  not  be  routinely  granted  by 
the  FCC  staff,  but  would  have  to  be 
brought  before  the  full  Commission.  This 
would  provide  for  some  flexibility  in 
licensee  operations,  as  licensees  failing 
to  broadcast  the  guideline  programming 
amounts  would  have  the  opportunity  to 
make  a  showing  as  to  why  they  took 
such  action,  and  why  their  failure  to 
meet  the  guideline  was  not  an  indication 
of  failure  to  operate  in  the  public 
interest.  A  guideline  is  essentially 
procedural  in  nature,  while  a  rule  is  an 
absolute  requirement. 

(E)  Encouraging  competition  in 
telecommunications  by  increasing  the 
number  of  cable  systems,  subscription 
television  and  other  types  of  pay 
television.  If  this  is  adopted,  it  would 
increase  the  number  of  sources  of 
programming  to  provide  diversity,  and 
more  programming  might  well  be 


provided  to  small  audiences  and 
children’s  programming  without 
Commission  action. 

Summary  of  Benefits 

Sectors  Affected:  Children  nationwide 
and  their  families;  cablevision 
services;  subscription  or  closed  circuit 
television;  and  other  types  of  pay 
television. 

If  adopted,  the  rules  proposed  as 
alternative  (C)  or  the  processing 
guidelines  proposed  as  alternative  (D) 
may  increase  the  amount  of 
educational/ informational  programming 
for  children  broadcast  on  any 
commercial  television  station.  By 
increasing  competition  as  proposed  in 
alternative  (E),  the  proceeding  might 
lead  to  increased  diversity  in  the  type  of 
programming  available,  including 
programming  specifically  produced  for 
the  child  audience.  Presently,  children 
watch  television  on  an  average  of  33  ¥2 
hours  per  week  for  preschool  age  and  29 
hours  per  week  for  school  age.  Eight 
percent  of  programming  by  network 
affiliates  and  11  percent  of  programming 
by  independent  stations  was  devoted  to 
children  in  1978. 

Sununary  of  Costs 

Sectors  Affected:  The  entire  television 
broadcasting  industry,  including 
networks,  stations,  and  production 
and  programming  activities;  and  the 
advertising  industry. 

The  FCC  will  review  public  comments 
on  the  question  of  potential  costs  of  this 
proposal,  and  cannot  make  any  express 
findings  of  these  costs  until  final  review 
has  taken  place. 

Related  Regulations  and  Actions 
None. 

Active  Govenunent  Collaboration 
None. 

Hmetable 

Report  and  Order — December  31, 

1981. 

Regulatory  Impact  Analysis — ^The 
FCC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis.  However,  the  FCC 
does  an  extensive  analysis  of  the 
economic  effects  of  regulation. 
Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

‘Television  Programming  for 
Children,”  A  Report  of  the  Children’s 
Television  Task  Force,  October  1979. 

Notice  of  Inquiry/Notice  of  Proposed 
Rulemaking — 45  FR 1976,  January  9, 

1980. 


The  comments  from  the  public  are 
available  for  review  (the  public  was 
invited  to  an  FCC  panel  discussion  on 
October  15-16, 19r,0). 

Request  Docket  19142. 

Agency  Contact 

Steve  Bookshester,  Director  ’ 

Children’s  Television  Task  Force 
Federal  Communications  Commission 
Washington,  DC  20554 
(202)  632-7792 


FCC 

Creation  of  “New”  Personal  Radio 
Service  (PR  Docket  79-140) 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i]  and  403. 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  thinks  this 
rulemaking  is  important  because  it 
would  make  a  new  personal  radio 
service  available  to  the  public. 

Statement  of  Problem 

For  over  30  years,  the  Federal 
Communications  Commission  has 
recognized  the  need  for,  and  the  value 
of,  personal  radio  communications.  The 
largest  personal  radio  service  is  the 
Citizens  Band  (CB)  Radio  Service,  in 
which  the  FCC  has  licensed  more  than 
14  million  people.  Other  personal  radio 
services  include  the  General  Mobile 
Radio  Service,  which  offers  the  general 
public  very  high  quality 
communications,  but  at  greater 
equipment  cost,  and  the  Radio  Control 
Radio  Service,  which  licenses  people  to 
operate  model  boats,  cars,  and  airplanes 
by  radio  control.  The  CB  Radio  Service 
meets  many  personal  and  business 
needs,  but  there  are  continuing 
complaints  by  CB  users  about  channel 
congestion  and  interference. 

The  FCC  is  now  exploring  several 
issues; 

(1)  to  what  extent  the  public  views  the 
limitations  of  the  three  personal  radio 
services  as  problems  (the  limitations 
include  the  complaints  mentioned 
above,  as  well  as  any  other  problems 
brought  to  our  attention  during  the 
comment  period); 

(2)  whether  creation  of  a  new 
personal  radio  service  in  a  different 
frequency  range  would  solve  any 
problems; 

(3)  what  the  demand  would  be  for  a 
new  personal  radio  service;  and 

(4)  what  features  the  public  would  like 
to  see  incorporated  in  a  new  personal 
radio  service. 
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Alternatives  Under  Consideration 

The  FCC  is  considering  whether  to 
establish  a  new  personal  radio  service 
in  the  900  Megahertz  (MHz)  band.  The 
major  alternative  under  consideration  is 
for  the  FCC  to  decline  to  create  a  new 
personal  radio  service.  If  the  decision  is 
made  to  establish  the  new  service,  there 
will  be  a  series  of  secondary  issues  that 
will  have  to  be  resolved.  For  example, 
the  FCC  will  decide  whether  equipment 
to  be  used  in  this  new  service  should  be 
designed  so  that  it  automatically 
identifies  the  station,  and  whether  to 
allow  interconnection  with  the  public 
telephone  system.  A  new  service  would 
aid  the  public  in  satisfying  their 
personal  communication  needs.  In 
comparison  to  CB,  a  new  service  could 
provide  for  better  emergency  highway 
and  information  communications,  better 
communications  between  known  parties 
(car  to  home  or  work,  etc.),  and  could 
provide  other  technical  and  operational 
features  not  available  in  the  other 
personal  services.  For  these  reasons,  our 
demand  estimates  indicate  that  a  new 
service  could  attract  new  people  into 
personal  radio  who  would  never  become 
users  of  CB  radio,  because  of  its 
problems.  In  addition,  a  new  service 
could  better  provide  for  the  needs  of 
many  CBers.  It  may  also  help  to 
stimulate  development  of  technology 
that  can  be  used  for  other  services;  for 
example,  the  experience  gained  from  the 
use  of  single  sideband  and/or  digital 
communications  may  be  applicable  to 
other  personal  or  land  mobile  services. 

Summary  of  Benefits 

Sectors  J\ffected:  Manufacturing, 
wholesale,  and  retail  trade  of  two- 
way  radio  transmitting,  signaling,  and 
detection  equipment  and  apparatus; 
all  potential  personal  two-way  radio 
users;  and  all  owners  of  home 
entertainment  equipment  (such  as 
stereos,  televisions,  etc.). 

Some  members  of  the  public  have 
suggested  that  the  beneHts  of  a  new 
personal  radio  service  at  900  MHz 
would  include  better  quality 
communications  than  those  available  in 
the  CB  Radio  Service;  less  potential  than 
the  CB  Radio  Service  for  causing 
television  interference;  and  the 
possibility  to  incorporate  special 
features  (such  as  channels  devoted  to 
special  uses)  in  the  new  service.  A  new 
service  could  reduce  congestion  in  the 
CB  radio  service  and  offer  a  higher 
quality  radio  service  than  the  present- 
day  CB  service  offers.  The 
communications  equipment  industry 
could  benefit  from  the  sale  of  a  new  line 
of  equipment  usable  by  the  general 
public.  Some  individuals  may  purchase 


new  900  MHz  equipment  to  supplement 
or  supplant  their  27  MHz  CB  equipment, 
while  others  who  never  bought  27  MHz 
equipment  will  purchase  900  MHz 
equipment  because  of  the  high  quality 
communications  potential  of  the  new 
personal  radio  service. 

Summary  of  Costs 

Sectors  Affected:  Radio  services 

desiring  the  900  MHz  spectrum  for 

their  communications  systems 

(broadcasting,  private  land  mobile, 

and  common  carriers);  and  FCC. 

Nine-hundred  MHz  equipment  costs 
more  than  CB  equipment  because  it  uses 
an  advanced  state-of-the-art  technology 
and,  at  least  initially,  deniand  would  be 
low  for  the  900  MHz  equipment. 

The  FCC  has  requested  the  public  to 
comment  on  the  issue  of  possible  costs. 
For  example,  the  FCC  expressly  asked 
for  comments  on  whether  the  technical 
standards  for  the  radios  in  the  new 
service  should  be  set  so  as  to  minimize 
the  costs  of  the  radio. 

Related  Regulations  and  Actions 

Internal:  The  Commission  terminated 
the  proceeding  in  Docket  19759  (the 
proposal  to  create  a  new  personal  radio 
service  in  220  MHz  band).  The  public 
comments  filed  in  this  proceeding  were 
inconclusive.  The  FCC  concluded  that  a 
“fresh  start”  was  necessary  on  the 
creation  of  a  new  Personal  Radio 
Service,  and,  therefore,  that  it  would 
start  a  new  rulemaking  proceeding  to 
request  public  comment. 

In  addition  to  the  actions  noted  above, 
the  Commission  is  also  investigating  the 
feasibility  of  allocating  some  single 
sideband  (SSB)-only  channels  to  the  CB 
Service.  The  role  of  SSB  in  the  CB 
Service  is  one  of  the  unresolved  issues 
in  Docket  20120,  and,  in  view  of  the  very 
widespread  interest  in  this  issue,  the 
staff  is  researching  the  ramifications  of 
an  allocation  of  frequencies  above 
27.410  MHz.  The  reduced  occupied 
bandwidth,  the  slight  frequency  offset, 
and  the  time  varying  characteristics  of 
an  SSB  signal  may  well  result  in 
substantially  reduced  intermodulation 
product  generation  than  occurs  with  the 
mixing  of  two  AM  signals.  We  hope  to 
resolve  this  issue  in  the  near  future  and 
take  appropriate  action  based  on  our 
findings.  The  ciurent  proceeding  will  not 
be  able,  nor  is  it  intended,  to  be  the 
forum  through  which  the  SSB  issue  is 
resolved.  We  would,  however,  urge 
respondents  who  have  unmet 
communications  needs  at  27  MHz  to 
consider  which,  if  any,  of  those  needs 
might  be  met  at  900  MHz,  and  to 
determine  what  impact  a  900  MHz 
service  will  have  on  their  overall 
communications  needs. 


External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM— Fall  1981. 

Regulatory  Flexibility  Analysis — 
None. 

Regulatory  Impact  Analysis— The 
FCC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis.  However,  the  FCC 
does  an  extensive  analysis  of  the 
economic  effects  of  regulation. 
Public  Hearing — None. 

Available  Documents 

The  Notice  of  Inquiry  (June  7, 1979)  is 
available  on  request  from  the  FCC’s 
Office  of  Public  Affairs,  Washington,  DC 
20554. 

For  review  of  public  comments, 
request  PR  Docket  79-140. 

Agency  Contact 

Joseph  M.  Johnson,  Deputy  Chief 

Rules  Division 

Private  Radio  Bureau 

Federal  Communications  Commission 

Washington,  DC  20554 

(202)  632-7597 


FCC 

Deregulation  of  Competitive  Domestic 
Telecommunications  Market  (Common 
Carrier  Docket  79-252)  (47  CFR  61.38*) 

Legal  Authority 

Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  4(i),  4(j),  201,  202, 
203,  204,  205,  214,  and  403; 

Administrative  Procedure  Act,  5  U.S.C. 

§  553. 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  is  attempting  to 
change  the  traditional  approach  to 
regulating  common  carriers  to  one 
where  the  Commission  would  exercise 
only  that  amount  of  regulation  that  is 
necessary,  depending  upon  the  degree  of 
market  power  exercised  by  particular 
providers  of  communications  services. 

Statement  of  Problem 

The  telecommunications  industry 
provides  telephone,  telegraph,  and 
similar  “communications"  services.  As  a 
result  of  technological  and  regulatory 
developments  in  recent  years,  the 
telecommunications  industry  has 
evolved  from  one  dominated  by  a  few 
large  entities  to  one  where  there  is  now 
some  competition  for  the  provision  of 
some  communications  services.  '' 
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The  rules  the  FCC  originally  adopted 
to  regulate  a  monopoly 
telecommunications  market  may  now 
result  in  unnecessary  regulatory  burdens 
on  smaller  competitive  carriers,  which 
up  until  now  we  have  regulated  fully  as 
common  carriers.  However,  there  is 
some  debate  as  to  whether  they  should 
even  be  defined  as  common  carriers.  In 
general,  a  common  carrier  means  any 
entity  engaged  in  providing  interstate 
and  foreign  communications  services  for 
hire. 

Alternatives  Under  Consideration 

We  have  attempted  to  address  the 
problem  in  two  ways.  (A)  The  FCC  has 
adopted  a  new  regulatory  scheme 
substantially  reducing  or  eliminating 
several  of  the  rules  by  which  we 
regulate  the  entry  and  exit  of  certain 
carriers  in  the  telecommunications 
market  and  the  rates  and  practices  they 
may  charge  and  employ. 

Under  the  FCC’s  new  approach 
toward  fulfilling  its  regulatory 
responsibilities,  we  have  classified 
carriers  on  the  basis  of  their  ability  to 
control  prices  in  the  marketplace.  Those 
that  lack  such  ability  are  labeled  as  non¬ 
dominant,  and  regulatory  burdens  on 
them  have  been  significantly  reduced  or 
eliminated  through  a  rulemaking  that 
became  effective  November  28, 1980. 
Because  these  carriers  lack  the  market 
power  to  charge  rates  or  impose 
conditions  of  service  that  would 
contravene  the  Act,  we  now  presume 
that  their  tariff  filings  are  lavl^ul.  These 
carriers  no  longer  have  to  submit  the 
extensive  economic  data  required  by  our 
current  rules  to  support  their  tariff 
filings  and  they  only  have  to  provide  14 
days  notice  to  the  public  of  tariff 
changes  rather  than  the  90  days  notice 
previously  required.  Moreover,  the  FCC 
will  not  suspend  their  tariff  filings 
unless  a  petitioner  can  make  a  strong 
showing  of  substantial  and  irreparable 
injury  to  competition  that  harms  the 
public.  Non-dominant  carriers  are  also 
able  to  institute  or  discontinue  service 
more  easily  under  the  new  regime.  They 
have  blanket  authority  to  extend  their 
circuits  into  any  part  of  the  continental 
United  States  and  thus  will  no  longer 
need  a  separate  certificate  to  do  so. 
They  will  also  be  able  to  discontinue 
service  simply  upon  giving  the 
Commission  and  their  customers  30 
days  notice. 

On  the  other  hand,  we  have  not 
relaxed  the  regulatory  rules  for  those 
carriers  which  we  have  identified  as 
possessing  market  power,  i.e.,  dominant 
carriers,  since  we  need  to  insure  that 
such  carriers  do  not  exploit  their 
dominance  to  the  detriment  of  the 
public. 


(B)  The  FCC  is  also  examining  the 
question  of  what  types  of 
communications  carriers  should  be 
defined  as  common  carriers  and  hence 
subject  to  our  jurisdiction.  The  issues 
involved  are  set  forth  in  a  further  NPRM 
released  January  16, 1981  (46  FR  10924, 
February  5, 1981). 

The  Federal  Communications 
Commission  has  tentatively  concluded 
that  the  Communications  Act  of  1934 
(the  Act]  does  not  compel  us  to  apply 
any  of  the  regulatory  obligations  set 
forth  in  Title  II  of  the  Act  to  all 
companies  which  offer  communications 
services  and  facilities  to  the  public.  (The 
essential  elements  of  Title  II  encompass 
traditional  public  utility  regulations 
including  control  on  price,  publication  of 
terms  and  conditions  of  service, 
prohibitions  on  price  discrimination, 
control  on  investments,  and  an 
obligation  to  service  all.  These 
obligations  are  imposed  on  common 
carriers.)  Rather,  the  Commission  has 
the  discretion  to  decide  which 
communications  suppliers  should  be 
treated  as  common  carriers,  and  hence 
subject  to  Title  11  regulation  as  well  as 
the  discretion  to  forbear  from  imposing 
the  full  panoply  of  Title  II  regulation 
upon  those  entities  which  the 
Commission  determines  should  be 
treated  as  common  carriers. 

The  Commission  must  have  a  set  of 
standards  upon  which  to  exercise  this 
discretion.  We  therefore  seek  comment 
on  what  criteria  should  be  used;  but  we 
tentatively  conclude  that  market  power 
is  at  least  one  element  sufficient  to 
identify  those  Hrms  which  should  be 
treated  as  carriers  as  well  as  those 
common  carriers  which  need  not  be 
subjected  to  full  regulation  under  Title 
II.  This  element  emerges  from  an 
analysis  of  the  regulatory  scheme 
embodied  in  Title  II  of  the  Act,  the 
historical  context  in  which  the  Act  was 
adopted,  and  applicable  legal  precedent. 
We  also  seek  comment  on  how  this 
discretionary  authority  should  be 
applied  to  the  telecommunications 
industry,  although  we  have  tentatively 
determined  that  only  those  carriers  with 
substantial  market  power  in  relevant 
submarkets  need  be  subjected  to  Title  II 
regulation.  And  Hnally,  we  seek 
comment  on  how  our  tentative 
conclusions  should  be  implemented. 

Summary  of  Benefits 

Sectors  Affected:  The 

telecommunications  industry, 

particularly  nondominant  carriers; 

telecommunications  users;  and  the 
FCC. 

This  proposal  would  allow  the  FCC 
staff  to  concentrate  its  resources  on 
regulating  those  carriers  with 


substantial  market  power,  particularly 
AT&T. 

Under  our  new  regulatory  scheme,  the 
FCC  expects  that  non-dominant  carriers 
(approximately  27)  will  save 
unnecessary  regulatory  costs,  which 
savings  in  turn  will  be  passed  on  to  the 
consumer. 

Summary  of  Costs 
Sectors  Affected:  None. 

We  do  not  expect  that  the  industry  or 
the  FCC  will  bear  any  additional  costs 
as  a  result  of  these  policies  and  in  fact, 
regulatory  and  administrative  costs  will 
be  significantly  reduced  if  not  totally 
eliminated. 

Related  Regulations  and  Actions 

Internal:  The  FCC  found  that  the 
public  interest  would  be  served  by 
allowing  all  interstate 
telecommunications  services,  including 
message  telephone  service  (MTS),  wide 
area  telephone  service  (WATS),  and 
their  functional  equivalents,  to  be 
provided  competitively  (FCC  Docket  78- 
72,  MTS-WATS  Market  Structure 
Inquiry). 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Reply  Comments  are  due  June  5, 1981. 
(The  initial  comment  period  closed 
May  1, 1981.) 

Second  Report  and  Order — Winter 
1981. 

Regulatory  Impact  Analysis — ^The 
FCC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis.  However,  the  FCC 
does  an  extensive  analysis  of  the 
economic  effects  of  regulation. 
Public  Hearing — None. 

Regulatory  Flexibility  Analysis — 46 
FR  19934,  February  5, 1981. 

Available  Documents 

First  Report  and  Order — FCC  80-628 
released  November  28, 1980  (45  FR 
76148,  November  18, 1980). 

The  Notice  of  Inquiry/NPRM  of 
September  27, 1979,  77  F.C.C.  2d  308 
(1979),  the  First  Report  and  Order,  and 
Further  Notice  of  Proposed  Rulemaking 
(46  FR  10924,  February  6, 1981),  are 
available  on  request  from  the  FCC's 
Office  of  Public  Affairs,  Washington,  DC 
20554.  Request  FCC  Docket  79-252. 

MTS/WATS  Market  Structure  Inquiry 
(FCC  Docket  78-72). 

Agency  Contact 

Michael  Fingerhut,  Attorney 
Common  Carrier  Bureau 
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Federal  Communications  Commission 
Washington,  DC  20554 
(202)  632-6917 


FCC 

Inquiry  into  the  Future  Role  of  Low- 
Power  Television  Broadcasting  and 
Television  Translators  in  the  National 
Telecommunications  System 
(Broadcast  Docket  No.  78-253;  RM- 
1932;  FCC  80-503)  (47  CFR  Part  73*) 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  303  (b),  (c),  (g), 
and  (r),  315,  317,  318,  325(a),  and  4(i). 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  believes  the  rules 
proposed  for  a  new  low-power 
television  service  are  important  because 
they  could  facilitate  the  provision  of 
increased  and  more  diverse  television 
service  to  greater  numbers  of  viewers 
throughout  the  United  States  and  to 
groups  that  are  currently  underserved 
by  conventional  methods  of  television 
distribution.  They  also  would  afford 
new  television  opportunities,  to 
entrepreneurs,  while  continuing  to 
permit  translator  licensees  to  offer 
rebroadcast  service. 

Statement  of  Problem 

On  September  9, 1980,  the  FCC  began 
a  rulemaking  proceeding  proposing  to 
authorize  low-power  television  stations 
that  could  originate  an  unlimited  amount 
of  programming  and  operate 
subscription  (pay  TV)  service.  If 
adopted,  the  low-power  proposal  could 
result  in  a  significant  increase  in  the 
number  of  television  stations,  both  in 
rural  areas  and  large  cities.  The 
Commission's  action  was  motivated  in 
part  by  its  recognition  of  the  large 
unsatisfied  demand  for  television 
service,  particularly  in  rural  and 
mountainous  areas  where  millions  of 
Americans  do  not  receive  even  a  basic 
complement  of  three  of  the  four  signals 
available.  According  to  ARBITRON  and 
A.C.  Nielsen  surveys,  about  1,879,175 
households,  or  5,252,676  individuals,  do 
not  have  television  receivers:  the  Office 
of  Telecommunications  Policy  estimated 
that  15,200,000  households,  or  42,560,000 
individuals  receive  fewer  than  four 
television  signals.  The  low-power 
proposal  would  permit  low-power 
stations  (with  maximum  power  of  100 
watts  VHF  and  1,000  watts  UHF)  to 
operate  on  any  available  channel  on  a 
secondary,  or  noninterference,  basis  to 
regular,  full-service  stations.  Secondary 
status,  or  spectrum  priority,  means  that 
any  low-power  station  creating 


interference  to  a  full-service  station 
must  cease  operation  if  it  is  unable  to 
change  channels  or  take  other  steps  to 
correct  the  interference.  Low-power 
stations  must  also  give  way  to  full- 
service  stations  proposing  a  mutually 
exclusive  use  of  a  frequency.  The 
proposed  low-power  service  would 
consist  of  existing  translator  stations,  as 
well  as  new  low-power  stations.  A 
translator  is  a  low-powered  transmitter 
permitted  by  present  FCC  rules  only  to 
rebroadcast  simultaneously  the 
programming  of  a  full-service  station,  in 
order  to  extend  coverage  or  correct 
interference  problems.  Under  the  FCC’s 
present  rules,  the  only  stations  that  can 
originate  programs  are  full-service 
stations.  The  FCC’s  TV  Table  of 
Assignments,  which  allocates  spectrum 
by  community,  requires  full-service 
stations  operating  on  the  same  or 
adjacent  channels  to  be  separated  by 
very  wide  mileages.  Low-power  stations 
could  be  separated  from  each  other  and 
full-service  stations  by  small  distances, 
because  their  low  operating  powers 
would  make  their  coverage  areas 
smaller.  Thus,  low-power  station 
operators  would  have  the  flexibility  to 
use  lower  cost  equipment  and  design 
and  program  a  system  adapted  to  local 
needs. 

In  markets  where  cable  penetration  is 
high,  the  multi-channel  aspect  of  cable  is 
likely  to  make  it  more  attractive  than 
low-power  subscription  service,  because 
the  FCC's  proposed  ownership 
restrictions  would  prevent  a  low-power 
licensee  from  operating  on  more  than 
one  channel  within  the  same  service 
area. 

Alternatives  Under  Consideration 

Through  the  proposed  rule  changes, 
the  FCC  hopes  to  facilitate  television 
service  in  locations  that  otherwise  are 
unserved  or  underserved  by  regular 
stations  and  cable  services.  At  the  same 
time,  translators  can  continue  the 
rebroadcast  service  they  have  offered  in 
the  past. 

Low-power  is  the  first  new  broadcast 
service  the  FCC  has  proposed  in  over  20 
years.  The  low-power  stations  would  be 
subjected  to  minimal  programming  rules, 
as  required  by  the  Communications  Act. 
These  include  the  Fairness  Doctrine,  the 
prohibitions  against  obscenity  and 
lotteries,  access  for  political  candidates, 
and  the  personal  attack  rule.  The 
copyright  laws,  which  require  consent  of 
the  primary  station  for  retransmission  or 
commercial  substitution,  would  apply. 
Cable  systems  would  not  be  required  to 
carry  the  programming  of  local  low- 
power  stations.  Low-power  stations  that 
originate  programming  would  be 
required  to  have  a  licensed  operator  on 


duty  at  all  times.  The  FCC  has  proposed 
no  ascertainment  requirement, 
nonentertainment  programming  or 
commercialization  guidelines,  or 
prescribed  hours  of  operation  or 
origination  for  low-power  stations.  It  is 
believed  that  these  essentially 
deregulatory  aspects  of  the  proposal  will 
facilitate  the  swift  development  of  low- 
power  stations.  To  promote  diversified 
control  of  broadcast  outlets  and 
therefore  diverse  program  offerings,  TV 
networks  would  not  be  permitted  to  own 
low-power  stations.  Cable  and  full- 
service  TV  and  radio  station  operators 
would  not  be  permitted  to  own  low- 
power  stations  in  their  own  service 
areas. 

Summary  of  Benefits 

Sectors  Affected:  Television 

broadcasting  industry,  including  the 

subscription  TV  industry  and  cable 

industry;  and  television  users. 

If  adopted,  the  low-power  proposal 
could  result  in  a  significant  number  of 
new  broadcasting  outlets,  bringing 
television  service  to  locations  and 
audiences  that  are  otherwise  unserved 
or  imderserved  by  regular  television  and 
cable  systems  and  bringing  specialized 
service  to  particular  groups  in  larger 
communities.  Low-power  could  open  up 
new  opportunities  for  increased  service 
to  and  ownership  by  minorities,  as  well 
as  other  individuals  wishing  to  enter  the 
broadcast  market.  The  relatively 
inexpensive  nature  of  construction  and 
operation  of  a  low-power  facility  would 
facilitate  entry  into  the  market.  The  FCC 
has  proposed  few  limitations  on  the 
method  of  financial  support  of  low- 
power  stations.  They  may  use 
subscription  (pay  for  programming) 
service,  advertising,  listener  solicitation, 
or  local  tax  revenues,  in  any 
combination.  Satellite  and  terrestrial 
microwave  interconnection,  already 
permitted  for  TV  translators,  will 
facilitate  program  networking  on  low- 
power  stations. 

Another  concern  is  the  competition 
between  cable  and  low-power.  Cable 
systems  operate  on  a  subscriber  basis 
and  offer  a  multi-channeled  service.  The 
cost  of  laying  cable  is  very  high,  and  a 
minimum  population  density  is 
necessary  for  a  cable  operation  to  be 
economically  viable.  It  is  believed  that 
the  less  costly  low-power  service  could 
fill  in  areas  where  neither  cable  nor  full- 
service  operation  is  economically 
attractive. 

Summary  of  Costs 

Sectors  Affected:  The  television 

broadcasting  industry,  including  cabfe 
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industry  and  subscription  television:  - 

and  television  users. 

Provision  of  a  signal  of  very  high 
technical  quality  and  coverage  of  a  wide 
area  are  goats  for  the  FCC’s  current 
regulatory  scheme.  Expensive 
transmitting  equipment  is  necessary  to 
achieve  these  goals.  Thus,  the  cost  of 
entry  into  the  television  industry  is 
relatively  high.  These  costs  may 
preclude  development  of  stations  that 
would  be  financially  viable  if  smaller 
coverage  areas  and  relaxed 
transmission  standards  were  permitted. 

It  is  believed  that  numerous  small 
communities  cannot  provide  the 
advertising  revenues  required  to 
maintain  full-service  stations.  The 
proposed  low-power  rules  could  reduce 
the  cost  of  serving  small  or  specialized 
communities,  because  low-power 
stations  would  be  less  expensive  to  own 
and  operate  than  full-service  stations. 

The  trade-off  is  wide-area  coverage, 
superior  reception,  and  fewer  stations  in 
exchange  for  smaller  coverage  areas, 
adequate  reception,  and  a  greater 
number  of  stations  and  program 
offerings. 

Subscription  television  involves 
encoding  (scrambling)  a  broadcast 
signal  and  charging  a  rental  or  sale  fee 
for  a  decoding  device  that  is  attached  to 
the  subscribers’  television  sets.  For  full- 
service  subscription  operation,  the 
community  of  license  is  required  Hrst  to 
receive  at  least  four  unscrambled  or  free 
signals.  No  such  complement  of  four 
would  be  required  for  low-power 
subscription  operation.  Theoretically, 
communities  served  only  by  translators 
and  by  no  full-service  stations  could 
lose  some  free  TV  service,  as  a  result. 

The  FCC  is  interested  in  learning 
during  the  comment  period  if  this 
proceeding  will  affect  any  other  sectors 
and  what  other  potential  costs  and 
benefits  may  be  anticipated. 

Related  Regulations  and  Actions 

Internal:  The  FCC  instructed  its  staff 
to  continue  to  accept  for  filing  and 
processing  translator  applications, 
including  those  seeking  waiver  of  the 
rules  for  low-power  features,  during  the 
pendency  of  the  rulemaking.  With 
nearly  5,000  such  applications  pending, 
the  FCC  has  discontinued  acceptance  of 
new  applications  until  further  notice. 

External:  None. 

Active  Government  Collaboration 

None. 

Timetable 

Report  and  Order — Winter  1981.  Staff 
is  reviewing  reply  comments  during 
the  summer. 

Regulatory  Impact  Analysis — The 


FCC,  as  an  independent  agency,  is 
not  required  to  prepare  a  Regulatory 
Impact  Analysis.  However,  the  FCC 
does  an  extensive  analysis  of  the 
economic  effects  of  regulation. 

Public  Hearings — None. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

Staff  Report  and  Recommendations  in 
the  Low-Power  Television  Inquiry, 
September  9, 1980. 

Notice  of  Inquiry/NPRM — 45  FR 
69178,  October  17, 1980. 

Comments  are  available  for  review 
from  address  below. 

Agency  Contact 

Molly  Pauker,  Attorney 

Federal  Communications  Commission, 
Room  8002 

Washington,  DC  20554 

(202)  643-7792 


FEDERAL  MARITIME  COMMISSION 

Filing  of  Currency  Adjustment  Factors 
(46  CFR  Parts  536*  and  538*) 

Legal  Authority 

The  Shipping  Act  of  1916,  46  U.S.C. 

§§  813(a),  817(b),  820,  833(a),  and  841(a). 

Reason  for  Including  This  Entry 

The  Federal  Maritime  Commission 
(FMC)  thinks  this  rule  is  important 
because  it  will  provide  shippers  with 
greater  rate  stability  and  the  consequent 
ability  to  improve  long-range 
commercial  marketing  practices. 

Statement  of  Problem 

The  shocks  absorbed  in  foreign 
exchange  markets  since  1971,  arising 
from  two  devaluations  of  the  U.S.  dollar 
and  a  shift  of  most  of  the  major 
currencies  from  Fixed  to  floating 
exchange  rates,  have  created  frequent 
and  substantial  fluctuations  in  these 
exchange  rates.  Consequently,  ocean 
carriers  and  conferences  (associations 
of  carriers  permitted,  pursuant  to  an 
agreement  approved  by  the  Commission 
under  §  15  of  the  Shipping  Act  of  1916, 
to  discuss,  establish,  and  file  rates  and 
practices  on  behalf  of  their  member 
lines)  have  filed  numerous  currency 
adjustment  factors  with  the  Commission 
in  recent  years  to  accommodate 
currency  fluctuations.  A  currency 
adjustment  factor  is  a  surcharge 
imposed  upon  the  shipping  public  by 
steamship  carriers  and  conferences  to 
allow  for  the  adjustment  of  ocean  freight 
rates  to  reflect  currency  fluctuations. 
Several  years  ago,  carriers  in  the  U.S. 
foreign  commerce  began  to  impose  these 


surcharges  upon  the  shipping  public  in 
response  to  currency  changes. 

Whenever  currency  adjustment 
factors  are  established  by  steamship 
conferences,  the  shipping  public 
frequently  registers  legitimate 
complaints  about  their  establishment. 
Over  the  last  several  years,  the 
Commission  has  received  an  increased 
number  of  such  complaints,  centering  on 
three  major  issues.  One  major  complaint 
refers  to  the  fact  that  such  surcharges 
often  do  not  reflect  current  foreign 
exchange  market  conditions  because 
currency  surcharges  are  generally 
implemented  some  time  after  the 
negative  currency  fluctuation  in 
question  has  occured.  Another 
complaint  concerns  the  allegedly 
disproportionate  level  of  the  surcharge 
imposed  in  response  to  the  currency 
fluctuation  and  the  methods  used  in  its 
computation.  The  shipping  public  also 
protests  the  lack  of  reciprocal 
adjustments  to  reflect  positive  tariff 
currency  changes. 

When  a  surcharge  of  any  type  js  filed 
by  an  ocean  carrier  or  conference,  the 
Commission  has  an  obligation  to  ensure 
that  these  transportation  costs  will  not 
unduly  impede  our  international  trade 
by  interfering  with  the  efficient  flow  of 
goods  or  imposing  costs  upon  U.S. 
exporters  that  are  unreasonably  high  in 
comparison  to  costs  imposed  upon  their 
foreign  counterparts.  In  response  to  this 
obligation,  the  Commission  promulgated 
rules  to  provide  for  a  procedure  under 
which  certain  carriers  and  conferences 
that  operate  pursuant  to  a  Commission- 
approved  system  of  dual-rates  could 
justify  and  impose  currency  surcharges 
on  less  than  the  required  statutory 
notice  period  (90  days)  in  the  event  of  a 
depreciation  of  the  tariff  currency. 
(Dual-rate  contracts  are  used  as  a 
patronage  or  loyalty  device  to  offer 
lower  rates  to  shippers  who  agree  to 
give  all  or  a  fixed  portion  of  their 
shipments  to  a  specific  carrier  or 
conference.  The  Shipping  Act  of  1916 
requires  that  the  contract  rate  shall  not 
be  more  than  15  percent  lower  than  the 
published  ordinary  rate.)  Owing  to  its 
cumbersome  requirements  for  justifying 
a  “short-notice"  currency  surcharge,  this 
rule  has  never  been  used  by  any  carrier 
or  conference  since  its  promulgation. 

Since  this  rule  has  never  been  used, 
the  stafi^  of  the  Commission  developed 
other,  informal  procedures  in  February 
1977  to  validate  currency  surcharges. 
However,  this  system  did  not  produce 
sufficient  data  to  permit  proper 
evaluation  of  the  surcharges.  Since  the 
existing  formal  rule  has  never  been  used 
and  the  Commission’s  informal  system 
has  yielded  inadequate  data  regarding 
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the  validity  of  currency  surcharges,  it 
has  become  apparent  that  a  new 
procedure  is  required. 

The  proposed  regulation  replaces  the 
existing  rules,  which  apply  only  to 
carriers  and  conferences  employing 
approved  dual-rate  systems.  The 
proposal  currently  under  consideration 
will  require  a  currency  adjustment 
factor  (CAF)  scale  to  be  included  in  a 
carrier’s  tariff  filings.  The  carriers  may 
use  one  of  several  publicly  recognized 
scales  based  on  a  fixed  annual  currency 
exchange  rate,  with  the  amount  of 
allowable  surcharge  or  discount  scaled 
according  to  monthly  deviations  from 
this  annual  exchange  rate  base.  A 
separate  scale  must  be  constructed  by 
an  ocean  carrier  or  conference  for  each 
major  trade  currency  to  apply  on  cargo 
destined  to  that  nation’s  ports.  The 
proposed  rule  will  establish  a  simplified 
and  uniform  procedure  for  the  filing  of 
all  currency  surcharges  and  will  apply  to 
all  carriers  and  conferences. 

The  proposed  regulation  represents  an 
effective  system  which  will  ensure 
prompt  Commission  consideration  of  all 
currency  surcharges.  The  proposal 
establishes  clear,  understandable 
procedures  that  are  equitable  to  the 
industry  and  permit  adequate  review  by 
the  Commission  to  ensure  protection  of 
the  shipping  public. 

Alternatives  Under  Consideration 

Retention  of  the  existing  rules  and  the 
informal  currency  surcharge  validation 
system  is  an  alternative.  However,  to  do 
so  would  cause  the  Commission  to  be 
unresponsive  to  problems  that  have 
arisen  under  these  procedures.  For 
example,  one  of  these  problems 
concerns  the  selection  of  a  base  date 
used  by  a  carrier  or  conference  to 
compute  the  level  of  a  currency 
surcharge.  The  proposed  rule  eliminates 
the  uncertainties  under  existing 
procedures  by  specifically  defining  the 
base  date  that  must  be  used. 

If  the  Commission  takes  no  action, 
regulatory  supervision  over  carriers  and 
conferences  imposing  currency 
surcharges  will  continue  to  be 
inadequate  and  the  shipping  public  will 
not  benefit  from  the  increased  degree  of 
protection  that  would  be  provided 
through  the  rule. 

Other  alternatives  would  entail 
different  systems  of  evaluating  currency 
adjustment  factors.  However,  the 
Commission  believes  the  existing 
proposal  is  the  simplest  and  most 
equitable  because  it  ulfords  shippers  the 
greatest  protection  vvhiit!  imposing  the 
least  burden  upon  the  industry  and 
generating  the  least  administrative  cost 
witliin  the  FM(J. 


Summary  of  Benefits 

Sectors  Affected:  Steamship  carriers 
and  conferences  operating  in  the  U.S. 
foreign  commerce  (deep  sea  foreign 
transportation):  and  shippers. 

All  steamship  carriers  and 
conferences  operating  in  the  U.S.  foreign 
commerce  will  be  affected  by  the 
proposed  rule  if  they  impose  currency 
surcharges.  The  proposal  establishes  a 
simplified  and  uniform  procedure  for  the 
publication  of  currency  adjustment 
factors.  This  will  enable  the  Commission 
to  fairly,  reasonably,  and  promptly 
review  these  surcharges  under  statutory 
standards  and  provide  a  greater  degree 
of  protection  to  the  shipping  public. 

"The  rule  also  requires  a  reciprocal 
adjustment  in  rates  if  the  tariff  currency 
appreciates  by  2  percent  or  more.  This 
requirement  permits  the  currency 
adjustment  factor  to  operate  as  a  true 
adjustment,  restoring  the  prior  currency 
relationship,  and  it  is  therefore  clearly 
responsive  to  shippers'  complaints. 

Since  the  methods  used  to  compute  a 
currency  adjustment  factor  level  as 
prescribed  in  the  rule  are  uniform, 
shippers  will  be  aware  of  how 
individual  currency  surcharges  are 
determined. 

Summary  of  Costs 

Sectors  Affected:  Steamship  carriers 
and  conferences  operating  in  the  U.S. 
foreign  commerce  (deep  sea  foreign 
transportation). 

No  quantitative  estimate  of  the 
relative  costs  is  available.  At  most, 
those  carriers  and  conferences  imposing 
currency  surcharges  will  incur  slight 
administrative  costs. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 

I'imetable 

Regulatory  Impact  Analysis — Section 
1(d)  of  E.0. 12291  exempts  the  FMC 
from  the  Regulatory  Impact 
Analysis  requirements.  However  it 
is  possible  that  a  voluntary 
Regulatory  Impact  Analysis  might 
be  prepared. 

Regulatory  Flexibility  Analysis — A 
Regulatory  Flexibility  Analysis  is 
not  recjuired  for  any  proposed 
regulation  for  which  an  NPRM  is 
published  prior  to  January  1, 1981.  If 
a  revised  NPRM  is  published  in  the 
future,  a  Regulatory  Flexibility 
Analj’sib  will  bi*  prepared  pursuant 
to  ll'.fi  Regulatory  Flexibility  Act,  .'> 
U.S.C.  ?  OOi  el  st:i’. 

Public  I  leariifg — None. 


Final  Rule — Winter  1981. 

Final  Rule  Effective — Winter  1981. 

Available  Uocuments 

NPRM— 45  FR  23708,  April  8, 1980. 
Public  comments. 

Federal  Maritime  Commission  Docket 
80-19. 

Commission  General  Order  13, 
“Publishing  and  Filing  Tariffs  by 
Common  Carriers  in  the  Foreign 
Commerce  of  the  United  States"  (46  CP’R 
Part  536). 

Commission  General  Order  19,  “Dual- 
Rate  Contract  Systems  in  the  Foreign 
Commerce  of  the  United  States”  (46  CFR 
Part  538). 

All  documents  are  available  for 
review  in  the  Office  of  the  Secretary, 
Federal  Maritime  Commission,  Room 
11101, 1100  L  Street,  N.W.,  Washington, 
DC  20573. 

Agency  Contact 

Joseph  Polking,  Acting  Secretary 
Office  of  the  Secretary 
Federal  Maritime  Commission 
1100  L  Street,  N.W. 

Washington,  DC  20573 
(202)  523-5725 


INTERSTATE  COMMERCE 
COMMISSION 

Leasing  Rules  Modifications  (Ex  Parte 
No.  MC-43  (Sub-No.  12))  (49  CFR  Part 
1057*) 

Legal  Authority 

Interstate  Commerce  Act,  49  U.S.C. 

§§  11101  and  11107;  Administrative 
Procedure  Act,  5  U.S.C.  §  553. 

Reason  for  Including  This  Entry 

The  Interstate  Commerce  Commission 
(ICC)  believes  that  this  proposed  rule  is 
important  because  it  could  cause  an 
increase  in  efficiency,  productivity,  and 
profits  in  the  motor  carrier  industry  in 
general  and  in  the  private  carriage 
segment  of  the  industry  in  particular. 

Statement  of  Problem 

Under  existing  Commission 
regulations  (49  CFR  1057.11),  an 
authorized  carrier  (one  holding  a 
certificate  or  a  permit  from  the  ICC 
authorizing  it  to  engage  in  furnishing 
interstate  transportation  for  hire)  may 
perform  authorized  transportation  in 
equipment  it  does  not  own  only  when  a 
written  lease  grants  the  use  of  the 
equipment  to  the  authorized  carrier- 
lessee  for  a  minimum  duration  of  30 
days.  Equipment  is  typically  leased  in 
this  fashion  from  owner-operators  or 
commercial  lessors.  Commission 
regulations  do  allow  a  lease  of 
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equipment  to  authorized  carriers  for  less 
than  30  days  (commonly  called  a  trip- 
lease]  as  an  exemption  from  the 
standard  lease  requirements,  but  only  if 
the  lessor  is  another  authorized  carrier. 
Even  then,  the  authorized  carrier-lessor 
must  (A)  own  the  equipment  or  hold  it 
under  a  lease  of  30  days  or  more,  (B) 
regularly  use  the  equipment  in  the 
service  it  is  authorized  by  the 
Commission  to  perform,  and  (C)  provide 
transportation  under  the  trip-lease  in  the 
direction  of  a  point  which  the  lessor  is 
authorized  to  serve.  These  requirements 
preclude  the  use  of  the  trip-lease 
arrangement  by  private  carriers 
(persons  who  operate  private  fleets  of 
trucks  in  furtherance  of  their  primary 
business). 

Critics  of  the  existing  regulations 
claim  that  such  a  distinction  between 
private  carriage  and  for-hire  carriage 
causes  private  carriers,  which  transport 
approximately  40  percent  of  the  total 
truck  tonnage,  to  operate  unproductively 
and  hence  less  efflciently  compared  to 
other  segments  of  the  motor  carrier 
industry.  They  point  out  that  a 
manufacturer  operating  a  private  motor 
carrier  for  distribution  purposes  has  no 
way  of  probtably  returning  its 
equipment  from  the  destination  to  the 
point  of  origin  unless  it  can  transport  a 
load  of  commodities  exempt  from  ICC 
regulation  such  as  agricultural  products 
and  other  commodities  listed  in  49 
U.S.C.  §  10526(a)(6)  and  49  U.S.C. 

§§  10526  (a)(ll)^13).  This  is  often 
difficult,  as  many  consuming  areas  of 
the  country  are  not  producing  areas  for 
exempt  commodities,  and  raw  materials 
supplies  may  be  located  hundreds  of 
miles  away  from  the  vehicle’s 
destination.  If  private  carriage 
equipment  is  returned  empty,  the  excess 
costs  of  empty  vehicle  operations  are  no 
doubt  built  into  and  inflate  the  cost  of 
products  delivered  via  private  carriage. 

A  1979  Commission  study  estimated  that 
approximately  27.3  percent  of  private 
carrier  truck  mileage  is  empty.  This 
factor  is  6.1  percent  higher  than  other 
forms  of  exempt  motor  carrier  mileage 
and  is  higher  than  all  types  of  interstate 
motor  carrier  transportation  except  bulk, 
tank,  and  “other”  (residual]  haulers. 

Opponents  of  the  existing  regulations 
also  focus  on  the  regulations’ 
discrimination  against  private  carriers. 
Historically,  private  carriers  were  tightly 
controlled  and  closely  scrutinized  by  the 
Commission  to  ensure  that  the  freight 
which  they  carried  was  not  diverted 
from  a  young  and  growing  regulated 
motor  carrier  industry  and  that  their 
operations  would  not  encroach  on  the 
established  province  of  for-hire  motor 
carriers. 


In  November  1980,  the  Private  Carrier 
Conference  of  the  American  Trucking 
Associations,  Inc.  petitioned  the 
Commission  to  institute  a  rulemaking 
proceeding  addressing  the  operating 
inefHciencies  of  private  carriers  by 
amending  the  existing  regulation  to 
include  private  carriers  in  the  class  of 
carriers  which  could  avail  themselves  of 
trip-lease  arrangements.  The 
Commission  responded  by  granting  the 
petition  and  instituting  the  rulemaking. 

In  the  course  of  reviewing  the  involved 
regulation,  the  Commission  determined 
to  receive  public  comment  on  a  proposal 
to  delete  requirements  (B)  and  (C)  for 
trip-leases  (above).  It  is  generally 
believed  by  the  Commission  that  the 
two  requirements  in  question  tend  to 
frustrate  the  efHcient  movement  of 
goods,  contrary  to  the  national 
transportation  policy,  and  that  they 
place  unnecessary  and  costly  burdens 
on  a  carrier  attempting  to  qualify  for  the 
trip-lease  exemption. 

The  Commission  is  proposing  this 
rulemaking  as  part  of  its  overall  program 
to  improve  and  streamline  its  regulation 
of  the  motor  carrier  industry  and  in 
response  to  staff  studies  and  public 
comments  that  have  indicated  the 
Commission  should  change  the  involved 
regulations  to  accommodate  private 
carriers.  If  action  is  not  now  taken. 
Commission  regulations  will  continue  to 
have  the  effect  of  preventing  private 
carriers  from  conducting  their 
operations  as  efficiently  as  they  could. 

Alternatives  Under  Consideration 

No  specific  alternatives  are  presently 
contemplated;  however,  the  Commission 
retains  the  option,  based  on  the 
response  to  Uie  NPRM,  to  delete  all, 
some,  or  none  of  the  present 
requirements  for  trip-leasing. 

Summary  of  Benefits 

Sectors  Affected:  Corporations  which 
now  operate  or  desire  in  the  future  to 
operate  private  truck  fleets;  users  of 
these  corporations’  products;  the 
motor  carrier  industry;  and  shippers 
and  consumers  of  products  shipped  by 
regulated  motor  carriers. 

If  the  proposed  rules  are  adopted, 
private  carriage  operators  who  cannot 
find  raw  materials  or  exempt 
commodities  available  at  their 
destination  for  backhaul  (return  trip), 
will  be  able  to  trip-lease  their  equipment 
to  an  authorized  lessee-carrier  to 
transport  any  regulated  freight  which 
the  lessee  is  authorized  to  transport. 
Private  carriers  could  thus  improve  their 
present  operating  efficiency,  reduce  the 
number  and  extent  of  their  empty 
backhauls,  and  avert  the  use  of  precious 
energy  resources  for  unproductive 


operations.  The  aggregate  result  could 
be  lower  consumer  prices. 

Adoption  of  the  proposed  rules  could 
benefit  existing  regulated  motor  carriers 
by  enabling  them  to  augment  their 
equipment  fleets  with  private  carriage 
equipment  without  an  investment  of 
capital  or  personnel.  This  could  help 
existing  carriers  expand  their  services  to 
meet  the  shipping  needs  of  the  public, 
while  allowing  them  to  maintain 
balanced  traffic  movements  and  avoid 
the  burden  and  costs  of  empty 
backhauls  themselves.  Furthermore,  the 
Commission  generally  believes  it  best  to 
leave  questions  of  equipment 
repositioning  logistics  under  trip-lease  to 
the  business  judgments  of  individual 
carriers,  both  regulated  and  private, 
rather  than  have  the  Government 
mandate  their  decisions  through 
regulations. 

Summary  of  Costs 

Sectors  Affected:  None. 

The  Commission  does  not  believe  that 
adoption  of  the  proposal  would 
adversely  affect  any  sector. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

Final  Rules — Final  rules,  if  any,  should 
be  adopted  by  the  end  of  fiscal  year 
1981.  'Hiere  is  no  statutory  deadline 
for  final  decision. 

Regulatory  Impact  Analysis — The 
Commission  does  not  plan  to  issue 
a  separate  Regulatory  Impact 
Analysis  in  this  proceeding. 
However,  the  final  decision  of  the 
Commission  will  incorporate  the 
results  of  any  analysis  we  conduct. 

Public  Hearing — No  public  hearing  is 
anticipated  at  this  time. 

Regulatory  Flexibility  Analysis — 
None. 

Available  Documents 

NPRM — Appears  46  FR  15300,  March 
5, 1981.  Public  comments  were  due  on 
April  20, 1981. 

“Empty/Loaded  Truck  Miles  on 
Interstate  Highways  during  1976," 
Bureau  of  Economics  and  Bureau  of 
Operations,  Interstate  Commerce 
Commission.  April  1977. 

Public  comments  on  the  NPRM  are 
available  for  inspection  at  the  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  N.W.,  Washington, 
DC  20423,  during  normal  business  hours. 
Documents  may  be  copied  at  a  nominal 
charge. 
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Agency  Contact 

Edward  Guthrie,  Deputy  Director 
Office  of  Proceedings,  Section  of 
Operating  Rights 

Interstate  Commerce  Commission 
Washington,  DC  20423 
(202)  275-7691 


ICC 

Revision  of  Abandonment  Regulations 
(Ex  Parte  No.  274)  (Sub-No.  5))  (49  CFR 
Part  1121*) 

Legal  Authority 

Interstate  Commerce  Act,  49  U.S.C. 

§§  10321, 10362,  and  10903-06. 

Reason  for  Including  This  Entry 

The  Interstate  Commerce  Commission 
(ICC)  believes  this  rulemaking 
proceeding  will  make  significant  policy 
changes  regarding  cost  evidence  in 
proceedings  in  which  railroads  seek  to 
abandon  service  over  railroad  lines. 

Statement  of  Problem 

The  Interstate  Commerce  Act  requires 
the  ICC  to  regulate  abandonments  of 
railroad  lines  and,  in  certain 
circumstances,  to  set  terms  for  rail 
service  continuation  subsidies.  (49 
U.S.C.  §§  10903-06.)  ICC  regulations  set 
forth  at  49  CFR  Part  1121  govern 
abandonment  and  subsidy  proceedings. 
The  ICC  proposes  to  revise  these 
regulations  to  reflect  various  policy 
changes  made  since  the  present 
regulations  were  adopted  in  1976.  The 
policy  changes  arise  from  ICC  decisions, 
court  decisions,  and  new  legislation.  In 
addition  to  reflecting  policy  changes,  the 
new  regulations  will  be  substantially 
rewritten  and  reorganized  in  order  to 
make  them  easier  to  understand. 

These  regulations  prescribe  standards 
for  the  submission  of  financial  evidence 
by  railroads  in  abandonment 
applications  filed  with  the  ICC  relating 
to  operations  over  lines  the  railroads 
propose  to  abandon.  The  ICC  uses  this 
evidence  to  determine  whether  to  permit 
the  abandonment  and  to  determine  what 
level  of  subsidy  would  be  adequate  to 
keep  the  line  in  service.  Case-by-case 
adjudications  by  the  ICC  have  made 
various  refinements  to  the  cost/revenue 
standards  applicable  to  preparation  of 
the  financial  evidence  submitted  by 
railroads  in  abandonment  proceedings. 
These  policy  refinements  include 
clarification  of  the  treatment  of  labor 
costs  and  property  taxes  by  the 
regulations  as  costs  attributable  to 
operations  of  a  line  and  avoidable 
through  abandonment.  The  ICC  also  has 
adopted  a  policy  of  considering 
opportunity  costs  in  abandonment 


proceedings.  (Abandonment  of  Railroad 
Lines — Use  of  Opportunity  Costs,  360 
I.C.C.  571  (1979).)  Opportunity  cost  is  the 
real  economic  loss  a  business  entity 
experiences  when  it  must  forego  some 
other,  more  profitable  use  of  its 
resources. 

The  ICC  proposes  changing  its 
equipment  costing  policy  in  the 
abandonment  regulations  in  response  to 
the  decision  in  Chicago  Sr  North 
Western  Tronsp.  Co.  v.  U.S.,  582  F.2d 
1043  (7th  Cir.  1978),  cert,  denied,  439  U.S. 
1039  (1978)  (CTVWcase).  In  that  case  the 
Court  hold  that  the  equipment  costing 
methodology  in  the  present 
abandonment  regulations  does  not  meet 
the  requirements  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  P.L.  94-210  (4R  Act).  In 
order  to  comply  with  the  CNW  case,  the 
proposed  rules  will  provide  for  railroads 
to  calculate  equipment  costs  on  the 
basis  of  the  replacement  cost  for  new 
equipment,  rather  than  on  the  basis  of 
the  value  of  the  railroad's  equipment,  as 
carried  on  the  railroad’s  financial 
accounts.  The  ICC  originally  proposed 
these  changes  in  Ex  Parte  No.  274  (Sub- 
No.  2),  Abandonment  of  Railroad  Lines 
and  Discontinuance  of  Service  (not 
printed),  decided  March  20,.  1979,  44  FR 
37243  (June  26, 1979).  That  proceeding 
will  be  embraced  on  this  rulemaking  for 
further  comment  and  action. 

The  recent  enactment  of  the  Staggers 
Rail  Act  of  1980,  P.L.  96-448,  also 
requires  numerous  changes  to  the 
abandonment  regulations.  The  ICC  is 
proposing  procedural  changes  to  the 
regulations  in  compliance  with  the 
Staggers  Act  in  Ex  Parte  No.  274  (Sub- 
No.  6),  Abandonment  of  Railroad  and 
Discontinuance  of  Service  (not  printed), 
served  November  25, 1980.  Those 
changes,  when  final,  will  be 
incorporated  in  the  rules  to  be  proposed 
in  this  proceeding.  The  procedural 
changes  set  strict  time  limits  for  the 
major  steps  in  abandonment 
proceedings  in  order  to  comply  with  the 
statutory  deadlines  for  abandonment 
proceedings  set  by  the  Staggers  Act. 

The  Staggers  Act  also  makes  a 
fundamental  change  in  the  treatment  of 
subsidy  offers  in  abandonment 
proceedings.  The  4R  Act  merely  created 
a  framework  for  subsidy  negotiations. 
Under  that  Act,  the  ICC  could  postpone 
the  effective  date  of  an  abandonment  for 
up  to  6  months  if  a  responsible  party 
made  a  reasonable  subsidy  offer  to  the 
railroad.  The  ICC’s  subsidy  regulations, 
therefore,  were  used  merely  to 
determine  whether  a  subsidy  offer  met  a 
minimal  level  of  reasonableness 
warranting  postponement  of  the 
abandonment.  Under  the  Staggers  Act, 


however,  a  party  offering  subsidy  may 
request  that  the  ICC  determine  the 
amount  of  subsidy  if  subsidy 
negotiations  fail  to  produce  agreement, 
and  the  railroad  must  accept  the 
Commission’s  determination  and 
continue  operations.  The  regulations 
must  be  revised  to  reflect  this  change. 

Alternatives  Under  Consideration 

No  specific  alternatives  to  the 
regulations  to  be  proposed  are  being 
considered.  Several  of  the  policies  to  be 
enunciated  have  already  been  adopted 
by  the  ICC.  Other  changes  have  been 
mandated  by  judicial  decision  or  new 
legislation.  However,  certain  aspects  of 
tbe  cost/revenue  standards  are 
susceptible  to  differing  approaches,  and 
the  ICC  will  ask  the  public  to  comment 
specifically  on  these  approaches.  For 
example,  the  ICC  will  seek  public 
comments  regarding  amortization  of 
rehabilitation  costs  for  lines  proposed  to 
be  abandoned.  At  present,  the 
abandonment  regulations  merely 
provide  for  consideration  of  the  total 
cost  of  needed  rehabilitation,  if  any,  for 
the  line  proposed  to  be  abandoned.  Tbe 
regulations  provide  no  methodology  for 
considering  these  costs  on  a  meaningful 
annualized  basis.  The  revised 
regulations  may  propose  to  consider 
allowing  railroads  to  annualize 
rehabilitation  costs.  Amortization  of 
these  costs  will  promote  more  accurate 
determination  of  whether  operation  of  a 
line  burdens  interstate  commerce.  The 
ICC  will  consider  public  comments  on 
amortization  methodology  for  rail  lines, 
especially  with  respect  to  what 
amortization  period  would  be 
appropriate. 

The  ICC  will  also  consider  public 
comments  regarding  traffic  retention 
after  abandonment.  The  present 
abandonment  regulations  do  not  assume 
that,  after  abandonment,  a  railroad  will 
retain  any  traffic  that  has  been 
originating  or  terminating  on  a  line.  The 
railroad,  however,  often  will  retain  at 
least  some  of  this  traffic  on  other  lines. 
Shippers,  rather  than  the  railroad, 
control  the  degree  to  which  the  railroad 
would  retain  this  traffic  after 
abandonment.  The  retention  factor  is 
highly  speculative  and  there  may  be  no 
reliable  method  of  estimating  retention. 
If  public  comments  provide  a  feasible 
methodology  for  determining  a  traffic 
retention  factor  in  individual 
abandonment  proceedings,  that 
methodology  may  be  adopted  in  the 
final  rules  to  be  adopted  in  this 
proceeding. 
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Summary  of  Beneftts 

Sectors  Affected:  Railroads;  railroad 
employees;  shippers  and  consumers  of 
products  transported  by  rail, 
particularly  those  located  in  small 
communities  and  rural  areas;  and 
State  and  local  governments. 

The  revised  regulations  will  provide  a 
clear,  uniform  methodology  for  the 
presentation  of  financial  evidence  in 
abandonment  proceedings.  The 
regulations  will  provide  for  the 
submission  of  necessary  cost  and 
revenue  data  prepared  from  company 
records  and  other  readily  available 
sources  to  the  greatest  extent  possible. 
The  regulations  will  attempt  to  minimize 
and  simplify  the  financial  data  required 
to  be  compiled  specifically  for 
abandonment  proceedings. 

The  revised  regulations  should 
simplify  and  clarify  the  process  of 
determining  costs  and  revenues  of  rail 
operations  over  lines  proposed  to  be 
abandoned.  The  clarification  of  the 
standards  should  reduce  the  length  and 
complexity  of  administrative 
proceedings  on  abandonment 
applications,  thus  reducing  costs  to  ail 
parties  in  abandonment  proceedings, 
including  railroads,  railroad  employees 
and  their  unions,  and  State  and  local 
governments.  By  permitting  the 
submission  of  Rnancial  evidence 
accurately  reflecting  operating  costs,  the 
revised  regulations  should  make  easier 
the  abandonment  of  lines  which  burden 
railroad  operations.  The  shedding  of 
burdensome  lines  will  allow  railroads  to 
operate  more  efficiently  and 
economically  and  to  compete  more 
effectively  with  other  railroads  and 
other  transportation  modes.  Increased 
efficiency  and  competitiveness  should 
promote  better  and  more  economical 
service  to  the  public. 

Summary  of  Costs 

Sectors  Affected:  Railroads;  railroad 
employees;  shippers  and  consumers  of 
products  transported  by  rail, 
particularly  those  located  in  small 
communities  and  rural  areas;  and 
State  and  local  governments. 

The  revised  regulations  to  be 
proposed  should  not  impose  any 
burdens  significantly  different  from 
those  imposed  by  the  existing 
regulations.  The  information  required  by 
the  revised  regulations  should  take 
about  the  same  amount  of  preparation 
as  does  the  information  required  by  the 
existing  regulations.  To  the  exent  the 
revised  regulations  provide  for  the 
submission  of  more  comprehensive 
Rnancial  data,  the  preparation  of 
evidentiary  exhibits  may  become 
somewhat  more  complicated  for 


applicant  railroads;  however,  the 
increase  in  preparation  required  likely 
will  not  be  significant  and  should  be 
more  than  offset  by  the  benefits  to  the 
railroads  of  allowing  the  presentation  of 
a  more  complete  case  in  support  of  the 
abandonment  application.  The 
presentation  of  more  complete  and 
accurate  financial  evidence  by  railroads 
in  abandonment  applications  might 
increase  the  likelihood  of  approval  of 
abandonment  applications.  An  increase 
in  abandonments  may  have  adverse 
impacts  on  railroad  employees,  who 
could  lose  jobs,  and  shippers  and 
communities  that  would  lose  rail 
service. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

NPRM— May  1981. 

Regulatory  Impact  Analysis — The 
Commission  does  not  plan  to  issue 
a  separate  Regulatory  Impact 
Analysis  in  this  proceeding. 
However,  the  NPRM  and  any  final 
notice  will  incorporate  the  results  of 
any  analyses  that  we  conduct. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM  in 
the  Federal  Register.  Comments 
should  be  sent  to;  Interstate 
Commerce  Commission,  Office  of 
Proceedings,  Section  of  Finance 
(Room  5417],  12th  and  Constitution 
Ave.,  N.W.,  Washington,  DC  20423. 

Public  Hearing — No  public  hearings 
are  contemplated. 

Regulatory  Flexibility  Analysis — ^The 
ICC  does  not  plan  to  prepare  a 
Regulatory  Flexibility  Analysis. 

Final  rule — 90  days  after  close  of 
public  comment  period. 

Final  Rule  Effective — 30  days  after 
publication  of  Hnal  rule  in  the 
Federal  Register. 

Available  Documents 

NPRM — pending  publication, 
approximately  June  1981. 

ICC  dockets  Ex  Parte  No.  274  (Sub-No. 
2),  Ex  Parte  No.  274  (Sub-No.  2A),  Ex 
Parte  No.  274  (Sub-No.  6),  No.  AB-43 
(Sub-No.  47),  and  No.  A^20  (Sub-No.  3). 

The  above  documents  are  available 
for  review  in  the  Office  of  the  Secretary, 
Docket  Room,  12th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

Agency  Contact 

Ellen  D.  Hanson,  Deputy  Director 

Section  of  Finance  (Room  5417) 

Office  of  Proceedings 

Interstate  Commerce  Commission 


12th  and  Constitution  Avenue,  N.W. 
Washington,  DC  20423 
(202) 275-7245 


POSTAL  RATE  COMMISSION 

Postal  Rate  Commission  Docket- 
Attached  Mail  Proceeding,  1981 

Legal  Authority 

Postal  Reorganization  Act,  39  U.S.C. 

§  3623(b). 

Reason  for  Including  This  Entry 

This  case  may  have  a  national  effect 
because  it  is  an  investigation  into  a  mail 
classification  change  that  may  bring 
about  improvement  in  the  joint 
productivity  of  mailers  and  the  Postal 
Service,  and  therefore  may  mitigate  cost 
increases  for  both  the  Postal  Service  and 
its  customers. 

Statement  of  Problem 

Attached  mail  occurs  when  more  than 
one  item  travels  through  the  mail  as  one 
unit.  An  example  is  a  First-class  letter 
enclosed  within  a  package  mailed  at  the 
parcel  post  rate.  Under  current  postal 
regulations,  the  mailer  must  pay  the 
Hrst-class  rate  for  the  letter  plus  the 
parcel  post  rate  for  the  package.  The 
Postal  Service,  of  course,  handles  the 
items  as  a  unit.  The  package  with  the 
enclosed  letter  receives  regular  parcel 
post  treatment,  and  the  Postal  Service 
does  not  incur  the  cost  of  handling  the 
first-class  letter  separately. 

.  The  Commission  initiated  this  case  to 
explore  the  issue  of  whether  separate 
classiHcations,  and  possibly  di^erent 
rates,  are  appropriate  for  the  various 
types  of  attached  mail  (e.g.,  first-class 
letters  attached  to  magazines  and  third- 
class  brochures  enclosed  in  parcels). 
This  case  should  show  whether  the 
Postal  Service  should  encourage  mailers, 
by  offering  lower  rates,  to  make  greater 
use  of  attached  mail.  These 
classiRcation  changes  might  stimulate 
new  volume.  Business  mailers  might 
take  advantage  of  the  classification 
changes,  if  they  result  in  lower  rates,  to 
offer  various  products  and  services  to 
their  current  customers.  Such  a  change 
could  reduce  the  postal  workload  while 
the  rates  paid  would  protect  necessary 
postal  revenue.  If  the  rates  charged 
reflect  a  savings  made  possible  by  the 
handling  of  combined  rather  than 
separate  pieces,  the  Postal  Service  will 
benefit  because  it  can  handle  the  greater 
volume  more  efficiently,  because  of 
economies  of  scale.  If  the  change  results 
in  additional  volume,  the  Postal  Service 
will  beneHt  as  long  as  the  rates  are  set 
to  cover  the  costs  and  make  a 
contribution  toward  covering 
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institutional  costs  (e.g.,  headquarters 
and  regional  administration  costs). 

Alternatives  Under  Consideration 

On  February  5, 1981,  the  Commission 
issued  an  order  instituting  the  Attached 
Mail  Proceeding.  The  order  set  a 
deadline  for  persons  who  want  to 
intervene  and  requested  that  parties 
submit  proposed  language  to  describe 
any  change  they  support. 

At  this  early  stage  in  the  proceeding, 
only  some  of  the  alternatives  that  the 
Commission  will  consider  are  apparent. 
After  the  parties  have  had  time  to 
address  the  issue,  the  Commission  will 
have  additional  alternatives  to  consider. 

The  parties  to  this  proceeding  now 
include  the  Postal  Service,  Associated 
Third  Class  Mail  Users,  Meredith 
Corporation,  Reader's  Digest 
Association,  Magazine  Publishers 
Association,  Association  of  American 
Publishers,  Recording  Industry 
Association  of  America,  American 
Business  Press,  American  Retail 
Federation,  Classroom  Publishers 
Association,  Department  of  Defense,  J.C. 
Penney  Company,  Time  Incorporated, 
United  Parcel  Service,  Parcel  Shippers 
Association,  and  the  Officer  of  the 
Commission  (OOC),  who  represents  the 
interests  of  the  general  public. 

The  alternatives  at  present  are; 

(A)  No  change  in  the  current 
classification  schedule.  Mailers  who 
wish  to  attach  first-class  mail  or  other 
types  to  the  other  classes  of  mail  will 
continue  to  pay  the  same  rates  as  if  the 
pieces  were  mailed  separately.  The 
Parcel  Shippers  Association  (PSA) 
opposes  any  change  with  regard  to 
third-class  pieces,  such  as  brochures, 
included  with  fourth-class  mail,  such  as 
parcel  post.  According  to  PSA,  the 
combined  piece  pays  the  fourth-class 
rate  and  any  change  would  be 
inappropriate.  This  alternative  would 
avoid  the  potential  drop  in  Postal 
Service  revenue  if  mailers  currently 
using  attached  mail  should  pay  a  lower 
rate  for  the  service.  Because  attached 
mail  now  must  pay  the  same  rate  as 
separate  pieces,  mailers  have  no 
monetary  incentive  to  combine  pieces 
and,  although  no  dehnite  figures  are 
available,  the  volume  of  attached  mail 
appears  to  be  small.  The  Postal  Service 
therefore  incurs  the  costs  for  the  larger 
number  of  pieces  that  must  be  handled 
separately. 

(B)  Another  alternative  is  to  classify 
attached  mail  separately  and  to  charge  a 
rate  that  reflects  the  lower  costs  of 
handling  attached  mail  as  one  piece 
rather  than  separately.  Under  this 
alternative  the  Postal  Service  would 
face  a  reduction  in  revenue,  because  the 
small  number  of  pieces  of  attached  mail 


now  pays  the  full  rate  charged  the  class. 
However,  the  Service  also  would  find  a 
cost  savings  if  mailers  convert  into 
attached  mail  pieces  now  mailed 
separately.  Rates  can  be  set  to  reflect 
the  Postal  Service’s  cost  reduction  and 
so  protect  its  financial  position. 
Additionally,  lower  rates  might  attract 
more  volume  and  hence  improve  the 
Postal  Service’s  financial  position.  A 
rate  schedule  requiring  the  full  rate  for  a 
mail  piece  as  well  as  some  payment  for 
the  attached  or  enclosed  piece  could 
improve  the  financial  situation  of  both 
the  Postal  Service  and  mailers.  Taking 
into  account  revenue  lost  because 
attached  mail  now  must  pay  the  full 
rate,  the  Postal  Service’s  overall  revenue 
might  increase  if  reduced  rates  can  be 
offered  and  generate  additional  volume. 
The  mailers  would  have  a  more 
economic  means  of  sending  messages. 

The  Association  of  American 
Publishers,  the  Recording  Industry 
Association  of  America,  the  Department 
of  Defense,  and  the  Officer  of  the 
Commission  generally  support  this 
alternative. 

Summary  of  Benefits 

Sectors  Affected:  USPS;  mailers  who 
could  take  advantage  of  the  attached 
mail  option,  such  as  magazine 
publishers  and  mail  order  businesses, 
and  recipients  of  that  mail. 

This  case  will  explore  the  potential 
benefits  of  separate  classification  for 
attached  mail.  The  Postal  Service  would 
benefit  if  a  classification  change  caused 
mailers  to  give  the  Postal  Service 
additional  volume  as  long  as  rates  cover 
costs  and  provide  some  contribution  to 
institutional  costs.  Moreover,  if  present 
volume  shifts  to  attached  mail,  the 
Service  would  experience  reduced  costs 
because  of  fewer  pieces  to  handle. 
Mailers  would  benefit  if  the 
classification  change  permitted  them  to 
send  messages  more  economically. 
Recipients  of  the  mail  would  benefit 
from  the  mailers’  lower  costs  because 
often  those  recipients  are  purchasing 
products  or  services  from  the  mailers.  In 
this  case,  the  Commission  will  consider 
these  benefits  as  well  as  any  other  ones 
the  parties  may  point  out. 

Summary  of  Costs 

Sectors  Affected:  USPS;  mailers  who 
could  take  advantage  of  the  attached 
mail  option,  such  as  magazine 
publishers  and  mail  order  businesses, 
and  recipients  of  that  mail. 

One  of  the  costs  that  could  result  from 
a  classification  change  for  attached  mail 
is  reduced  Postal  Service  revenue,  since 
attached  mail  now  pays  the  regular  rate. 
Additionally,  mail  that  could  convert  to 


attached  mail  also  pays  the  regular  rate 
when  mailed  separately.  However,  the 
Postal  Service’s  costs  of  handling  mail 
that  converts  to  attached  mail  will  drop. 
Mailers  might  experience  some 
increased  costs  in  their  preparation  of 
items  for  mailing  if  they  decided  to 
change  and  take  advantage  of  an 
attached  mail  classification,  and  they  ‘ 
might  pass  these’ costs  on  to  their 
customers.  For  the  mailers  who  decide 
to  convert,  those  increases  would  be 
offset  by  lower  postage.  In  this  case,  the 
Commission  will  consider  these  costs, 
as  well  as  any  others  the  parties  may 
point  out,  and  make  appropriate 
provisions  for  the  protection  of  the 
financial  stability  of  the  Postal  Service. 
The  Commission  expects  that  the  parties 
will  present  estimates  on  the  amounts  of 
the  relevant  costs. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

Public  Hearing — ^The  Commission  will 
hold  hearings  in  compliance  with 
the  requirements  for  formal 
rulemaking  on  the  record. 

Public  Comment — In  addition  to 
intervention  in  the  proceedings, 
interested  parties  may  send  letters 
of  comment  at  any  time  during  the 
Commission’s  consideration  of  this 
case  (see  address  below).  Although 
these  letters  do  not  become  part  of 
the  record  on  which  the 
Commission  bases  its  decision,  they 
are  placed  in  the  Commission’s 
public  “commenter”  file. 

Regulatory  Impact  Analysis — ^The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as  it  is 
defined  under  E.0. 12291.  However, 
the  Postal  Rate  Commission 
presents  essentially  the  same 
information  in  its  decisions. 

Regulatory  Flexibility  Analysis — ^The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Flexibility  Analysis  as  it 
is  defined  in  5  U.S.C.  §  §  603-04. 
However,  the  Postal  Rate 
Commission  presents  essentially  the 
same  information  in  its  decisions. 

Available  Documents 

As  the  following  documents  are  filed 
with  the  Commission  or  issued  by  it  '' 
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during  the  course  of  the  proceedings, 
they  will  be  available  from  the 
Commission’s  Docket  Room,  2000  L 
Street  N.W.,  Room  500,  Washington,  DC 
20268,  (202)  254-3800. 

Commission  Order  No.  367  instituting 
the  proceeding  in  MC81-2  and  the 
Notice  sent  to  the  Federal  Register, 
published  at  46  FR 12377,  February  13, 
1981. 

Transcripts  of  Hearings,  as  well  as 
Letters  of  Comment,  Testimony, 

Exhibits,  Workpapers,  Library 
References/Studies,  Interrogatories  and 
Answers,  and  Requests  for  Oral  Cross-' 
Examination  and  Written  Cross- 
Examination  for  Docket  MC81-2. 

Commission  Orders  and  Notices; 
Presiding  Officer’s  Orders,  Ruling, 
Motions,  and  Notices,  Petitions  for 
Leave  to  Intervene,  and  Requests  for 
Limited  Participation;  and  Commission’s 
Recommended  Decision  for  Docket 
MC81-2. 

Documents  may  be  inspected  in  the 
Commissions  reading  room.  Copies  of 
documents  issued  by  the  Commission  or 
filed  by  the  OOC  are  available  without 
charge.  Copies  of  all  other  public 
documents  are  available  for  15  cents  per 
page. 

Agency  Contact 

Maureen  Drummy,  Special  Assistant 
to  the  Acting  Chair 

Postal  Rate  Commission 

2000  L  Street,  N.W.,  Room  500 

Washington,  DC  20268 

(202)  254-3846 

PRC 

Postal  Rate  Commission  Docket— E- 
COM  Forms  of  Acceptance,  1980 

Legal  Authority 

Postal  Reorganization  Act,  39  U.S.C. 

§§  3621-23. 

Reason  for  Including  This  Entry 

This  case  may  have  a  national  effect 
because  it  will  investigate  possible  ways 
to  make  the  Postal  Service’s  planned 
new  service,  E-COM  (Electronic 
Computer  Originated  Mail),  available  to 
more  mailers.  The  decision  in  this  case 
may  provide  an  opportunity  for  the 
Postal  Service  and  large  volume  mailers 
to  increase  their  productivity  without 
causing  any  adverse  effects. 

Statement  of  Problem 

The  Postal  Service  is  preparing  to 
offer  a  service,  E-COM,  in  which  large 
volume  mailers  can  electronically 
transmit  messages  from  their  computers 
to  specially  equipped  post  offices.  At 
these  post  offices,  the  Postal  Service  will 
convert  the  electronic  messages  to 


printed  documents  that  the  Postal 
Service  will  put  in  envelopes  and 
deliver.  After  reviewing  new  and 
developing  technologies,  the  Postal 
Service  decided  that  electronic  mail  was 
an  important  way  of  offering  innovative 
service  and  lowering  costs  to  mailers. 

The  Postal  Service  plans  to  offer  E- 
COM  service  by  early  1982. 

The  Postal  Service  filed  a  proposal  for 
the  Postal  Rate  Commission’s  (PRC) 
consideration.  The  Postal  Service  . 
intended  to  contract  with  a  single 
commercial  telecommunications  carrier 
to  provide  all  the  transmission  and  data 
processing  services  involved  when 
mailers  used  the  E-COM  service.  The 
Commission,  while  agreeing  with  the 
Postal  Service’s  decision  to  enter  the 
market  for  electronic  mail, 
recommended  an  alternative  plan  in 
which  various  private  firms  can  compete 
for  the  business  of  transmitting  the 
electronic  messages  from  customers  to 
25  specially  equipped  post  offices, 
where  the  data  processing,  printing,  and 
enveloping  would  be  done.  This  system 
provided  a  technically  superior  service 
at  a  lower  price  to  the  consumer.  On 
August  15, 1980,  the  Governors  of  the 
Postal  Service  accepted  the  E-COM 
system  the  Commission  recommended. 

At  the  time  the  Governors  accepted 
the  Commission’s  design  for  E-COM, 
they  instructed  the  Postal  Service  to 
present,  as  soon  as  possible,  evidence  to 
the  Commission  supporting  two 
additional  methods  mailers  could  use  to 
enter  electronic  mail  into  the  postal 
system.  With  either  of  these  methods, 
mailers  would  not  need  to  purchase 
telecommunications  service  from  one  of 
the  various  firms  that  will  offer  it.  The 
Governors  want  to  permit  (1)  mailers  to 
enter  electronic  mail  by  presenting 
magnetic  tapes  over-the-counter  at  the 
specially  equipped  post  offices,  and  (2) 
direct  connection  to  those  post  offices 
by  mailers  who  have  their  own 
telecommunication  systems. 

Consideration  of  these  two  additional 
methods  of  entry  will  not  delay  the 
Postal  Service’s  implementation  of  its  E- 
COM  service  offering.  To  facilitate 
consideration  of  the  matter,  the  PRC 
instituted  Docket  No.  MC80-1  on  May 
27, 1980,  shortly  after  the  Governors  first 
suggested  the  two  alternative  entry 
methods,  in  anticipation  of  the  Postal 
Service’s  filing.  The  institution  of  Docket 
No.  MC80-1  gives  notice  to  interested 
parties  that  the  Commission  will 
expeditiously  consider  the  proposal  to 
add  two  other  methods  of  entry  for  E- 
COM  mail.  The  parties  therefore  have 
additional  time  to  assess  their  positions 
and  decide  whether  to  intervene  and 
what  to  present. 


Alternatives  Under  Consideration 

At  this  stage  of  the  case,  before  the 
Postal  Service  has  filed  its  proposal, 
only  a  general  outline  of  the  issues  to  be 
considered  is  clear.  After  the  Postal 
Service  has  filed  its  proposal,  interested 
parties  will  have  an  opportunity  to  offer 
modifications  to  the  two  forms  of  entry 
under  consideration,  as  well  as  any 
related  proposals — possibly  including 
additional  methods  for  entry.  The 
alternatives  we  are  considering  are: 

(A)  No  change  in  the  forms  of  entry. 
The  system  would  operate  as  described 
in  our  opinion  in  Docket  No.  MC78-3. 
Any  mailer  wanting  to  use  E-COM 
would  have  to  use  the  services  of  a 
carrier.  The  Postal  Service  can 
implement  E-COM  service  without  the 
additional  methods  of  entry.  These  two 
methods  were  not  explored  in  Docket 
No.  MC78-3:  therefore,  neither  the 
Postal  Service  nor  the  Commission  can 
estimate  how  many  mailers  would  use 
the  additional  methods  if  they  were 
available  and  what  the  cost  to  the  Postal 
Service  and  mailers  would  be. 

(B)  The  Governors  of  the  Postal 
Service  want  the  methods  of  entry 
expanded  to  include  presentation  of 
magnetic  tapes  in  the  specified  post 
offices  and  direct  connection  of 
telecommunication  systems  owned  by 
mailers.  According  to  the  Governors, 
this  expansion  of  the  methods  of  entry 
into  the  E-COM  system  could  reduce 
mailers’  costs.  Additionally,  mailers 
who  might  not  use  the  E-COM  service  if 
they  had  to  purchase  telecommunication 
service  might  decide  to  use  E-COM  if 
the  additional  methods  of  entry  are 
available. 

The  parties  to  this  proceeding  now 
include  the  Postal  Service,  Graphnet, 
Inc.,  Computer  &  Business  Equipment 
Manufacturers  Association,  American 
Cables  &  Radio  Corporation,  and  MCI 
Telecommunications  Corporation.  After 
the  Postal  Service  files  its  proposal,  the 
Commission  will  set  a  deadline  for 
persons  to  notify  the  Commission  that 
they  wish  to  intervene  in  this  case. 

Summary  of  Benefits 

Sectors  Affected:  USPS;  large  volume 

mailers  and  recipients  of  that  mail; 

and  the  telecommunications  industry. 

The  exploration  of  these  possible 
modifications  should  reveal  whether 
improvements  can  be  made  in  methods 
of  entry  into  the  E-COM  system.  The 
availability  of  additional  ways  to  enter 
messages  into  the  E-COM  system  might 
decrease  costs  to  mailers  who  take 
advantage  of  them,  and  might  make 
electronic  mail  available  to  more 
mailers.  Competition  might  be  enhanced 
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because  the  telecommunications  carriers 
would  be  competing  against  these 
alternatives  as  well  as  each  other.  The 
Postal  Service  would  benefit  if  the 
additional  entry  methods  increased  the 
volume  of  E-COM  mail  and  the  Postal 
Service’s  costs  of  handling  this  mail 
were  not  increased  by  the  different 
forms  of  entry.  Recipients  of  E-COM 
mail  might  benefit  if  the  alternative 
methods  reduced  mailers’  costs,  because 
the  recipients  will  often  be  consumers  of 
the  goods  and  services  produced  by  the 
mailers  and  anything  that  serves  to  hold 
down  the  mailers’  costs  will  tend  to 
stabilize  the  prices  charged  consumers. 
Possible  benefits  may  have  to  be 
weighed  against  potential  increases' in 
costs  to  the  Postal  Service,  which  might 
result  if  extra  equipment  or  personnel 
are  needed  to  deploy  the  new  forms  of 
entry.  These  are  the  issues  that  the 
Commission  will  consider  in  the  case. 

Summary  of  Costs 

Sectors  Affected:  USPS;  and  large 

volume  mailers  and  recipients  of  that 

mail. 

If  the  methods  in  Alternative  B, 
described  above,  are  adopted,  the  Postal 
Service  will  have  to  pay  for  an  employee 
to  accept  computer  tapes  over-the- 
counter  and  perform  the  operations 
necessary  to  convert  the  messages  from 
the  tapes  into  printed  words  on  paper. 
Large  volume  mailers  who  use  either 
alternative  form  of  entry  will  need  to 
pay  the  cost  of  putting  their  messages 
into  a  form  that  the  Postal  Service’s  E- 
COM  system  can  accept.  Some  of  these 
costs  would  be  one  time  start-up  costs. 
Others,  such  as  the  actual  conversion  of 
messages  into  a  form  that  the  E-COM 
system  can  accept,  would  occur  for  each 
mailing.  Because  recipients  will  often  be 
consumers  of  the  goods  and  services 
produced  by  the  mailer,  those  recipients 
probably  will  bear  the  costs  involved 
when  they  pay  for  the  goods  and 
services. 

At  this  time,  the  Commission  cannot 
estimate  the  effect  this  case  will  have  on 
costs.  The  Commission  anticipates  that 
the  Postal  Service  will  present  evidence 
on  the  costs  of  accepting  electronic  mail 
under  the  two  additional  methods  and 
that  mailers  desiring  to  use  the 
additional  methods  of  entry  will  present 
evidence  concerning  their  costs. 

Related  Regulations  and  Actions 

None. 

Active  Government  Collaboration 

None. 

Timetable 

When  the  Postal  Service  files  its 
proposal,  the  Commission  will  issue 


a  schedule  for  the  expeditious 
consideration  of  this  case. 

Public  Hearing — The  Commission  will 
hold  public  hearings  in  compliance 
with  the  requirements  for  formal 
rulemaking  on  the  record. 

Public  Comments — In  addition  to 
intervention  in  the  proceedings, 
interested  parties  may  send  letters 
of  comment  at  any  time  during  the 
Commission’s  consideration  of  this 
case  (see  address  below].  Although 
these  letters  do  not  become  part  of 
the  record  on  which  the 
Commission  bases  its  decision,  they 
are  placed  in  the  Commission’s 
public  "commenter”  file. 

Regulatory  Impact  Analysis — The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as  it  is 
defined  under  E.0. 12291.  However, 
the  Postal  Rate  Commission 
presents  essentially  the  same 
information  in  its  decisions. 
Regulatory  Flexibility  Analysis — ^The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Flexibility  Analysis  as  it 
is  defined  in  5  U.S.C.  §§603-04. 
However,  the  Postal  Rate 
Commission  presents  essentially  the 
same  information  in  its  decisions. 

Available  Documents 

As  the  following  documents  are  filed 
with  the  Commission  or  issued  by  it 
during  the  course  of  the  proceedings, 
they  will  be  available  from  the 
Commission’s  Docket  Room,  2000  L 
Street,  N.W.,  Room  500,  Washington,  DC 
20268,  (202)  254-3800. 

Commission  Order  No.  339  instituting 
the  proceeding  in  MC80-1  and  the 
Notice  sent  to  the  Federal  Register, 
published  at  45  FR  37571,  June  3, 1980. 

Transcripts  of  Hearings,  as  well  as 
Testimony,  Letters  of  Comment, 

Exhibits,  Workpapers,  Library 
References/Studies,  Interrogatories  and 
Answers,  and  Requests  for  Oral  Cross- 
Examination  and  Written  Cross- 
Examination  for  Docket  MC80-1. 

Commission  Orders  and  Notices; 
Presiding  Officer’s  Orders,  Ruling, 
Motions  and  Notices,  Petitions  for  Leave 
to  Intervene  and  Request  for  Limited 
Participation;  and  Commission’s 
Recommended  Decision  for  Docket 
MC80-1. 

Documents  may  be  inspected  in  the 
Commission’s  docket  room.  Copies  of 
documents  issued  by  the  Commission  or 
filed  by  the  Office  of  the  Commission 
(OOC)  are  available  without  charge. 


Copies  of  all  other  public  documents  are 
available  for  15  cents  per  page. 

Agency  Contact 

Maureen  Drummy,  Special  Assistant 
to  the  Acting  Chair 
Postal  Rate  Commission 
2000  L  Street,  N.W„  Room  500 
Washington,  DC  20268 
(202)  254-9566 


PRC 

Postal  Rate  Commission  Docket 
MC81-3,  ZIP-i-4  Subclasses  of  First- 
Class  Mail 

Legal  Authority 

Postal  Reorganization  Act,  39  U.S.C. 

§§  3621-23. 

Reason  for  Including  This  Entry 

This  case  may  have  a  national  effect 
because  the  U.S.  Postal  Service  (USPS) 
is  proposing  to  offer  first-class  mailers  a 
discount  of  Vz  cent  per  piece  for  mail 
whose  address  includes  the  Postal 
Service’s  planned  ZIP-l-4  (the  current  5- 
digit  ZIP  code  plus  four  new  digits]  and 
conforms  with  the  automated  processing 
equipment  that  the  Postal  Service  is 
purchasing.  The  USPS  projects  that 
mailers  using  the  system  could  save 
$38.7  million  in  postage  during  the  test 
year. 

Statement  of  Problem 

The  Postal  Service  is  purchasing 
automated  processing  equipment  to 
assist  in  sorting  the  mail,  liie  Postal 
Service  says  the  equipment  will  be  able 
to  sort  the  mail  to  smaller,  more  useful 
groupings  if  the  address  includes  the 
planned  9-digits  ZIP  code  (ZIP +4).  The 
current  5-digit  ZIP  identifies  the  post 
office  responsible  for  delivering  that 
mail.  The  planned  9-digit  ZIP  would 
identify  the  parts  of  the  area  that  post 
offrce  serves.  For  example,  one  4-digit 
add-on  may  identify  one  side  of  a  block. 
The  Postal  Service  is  proposing  this 
discount  for  large  volume  mailers  as  an 
incentive  for  them  to  use  the'9-digit  ZIP 
code. 

As  an  indication  of  the  magnitude  of 
this  proposal  the  Postal  Service 
estimates  that  in  Hscal  year  1982  total 
first-class  volume  will  be  62.2  billion 
pieces  (including  both  mail  eligible  and 
ineligible  for  the  proposed  discount). 

Alternatives  Under  Consideration 

The  Postal  Service  filed  its  proposal 
on  April  22, 1981.  Therefore,  the 
Commission  has  only  a  general  outline 
of  the  issues  that  it,  the  Postal  Service, 
and  other  parties  will  address  during  the 
course  of  the  proceedings.  At  this  time. 
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the  Postal  Service  is  the  only  party  to 
the  proceeding.  However,  the 
Commission  anticipates  that  many 
parties  will  take  advantage  of  the 
opportunity  to  intervene.  These  parties 
will  then  have  an  opportunity  to  present 
their  views  on  the  Postal  Service’s 
proposal  and  offer  any  related 
alternatives  they  may  support.  The 
alternatives  that  we  are  considering 
currently  are: 

(A)  No  change  in  the  rates  or 
classification  for  first-class  mail.  Under 
this  alternative  the  Postal  Service  would 
not  face  the  reduction  in  revenue  that 
implementation  of  the  discount  will 
cause.  Mailers  would  not  have  the 
benefit  of  the  discount,  but  they  also 
would  not  incur  the  cost  of  adding  the 
additional  4-digits  to  mailing  lists.  The 
Postal  Service  says  it  will  carry  out  its 
plan  for  automating  its  processing 
system  even  if  no  change  is  made  in  the 
rates  and  classifications  to  offer  mailers 
an  incentive  to  use  the  planned  9-digit 
ZIP. 

(B)  The  Postal  Service  proposes 
establishing  new  subclasses  of  first 
class  which  would  provide  a  discount  of 
V2  cent  per  piece  for  mail  bearing  the 
planned  9-digit  ZIP  code  and  meeting 
certain  other  requirements.  The  other 
requirements  are  that  (1)  mailings 
include  at  least  500  pieces,  (2)  the  mail  is 
compatible  with  the  equipment  the 
Postal  Service  is  purchasing,  (3)  the 
mailers  present  their  mail  in  trays  or 
other  suitable  containers,  (4)  the  mailers 
pay  the  postage  in  a  manner  such  that 
the  Postal  Service  does  not  have  to 
postmark  the  mail  (for  example,  the 
mailers  can  use  meter  strips],  and  (5)  the 
mailers  present  these  mailings  only  at 
certain  locations,  generally  postal 
facilities.  Additionally,  the  Postal 
Service  proposes  the  9-digit  ZIP  code 
discount  only  for  first-class  mail  that  is 
either  not  presorted  or  presorted  only  to 
the  5-digit  ZIP  code.  The  Postal  Service 
does  not  propose  any  9-digit  ZIP  code 
discount  for  mail  presorted  to  the  carrier 
route  on  which  the  Postal  Service 
delivers  the  mail.  The  Postal  Service 
says  it  does  not  propose  a  9-digit  ZIP 
code  discount  for  mail  presorted  to 
carrier  route  because  it  does  not 
currently  see  a  benefit  in  this  mail 
bearing  the  planned  9-digit  ZIP  code. 
Under  such  a  plan,  the  mailers  would 
enjoy  a  rate  reduction  while  the  Postal 
Service  would  face  a  revenue  reduction. 
But  by  offering  a  discount  for  first-class 
mail  that  is  not  presorted  to  carrier 
route,  the  Postal  Service  asserts  the 
revenue  reduction  would  be  less  than 


the  savings  in  mail  processing  costs 
from  using  its  new  equipment  in 
conjunction  with  the  planned  9-digit  ZIP 
code. 

Summary  of  Benefits 

Sectors  Affected:  USPS;  and  large 
volume  mailers  and  recipients  of  that 
mail. 

The  Postal  Service  asserts  that 
offering  a  V2  cent  discount  per  piece  for 
mailings  bearing  the  planned  9-digit  ZIP 
code  and  meeting  the  other  proposed 
criteria  will  benefit  the  Postal  Service’s 
financial  situation  because  it  will  be 
able  to  process  those  mailings  at  a  lower 
cost,  and  these  savings  should  be 
greater  than  the  revenue  reduction 
mentioned  above.  The  Postal  Service 
estimates  that  in  the  test  year,  mailers 
using  the  proposed  9-digit  subclasses 
will  save  $38.7  million  in  postage. 
Mailers  who  take  advantage  of  the 
proposed  discount  would  incur 
additional  costs  to  prepare  their 
mailings,  but  the  increased  costs  for 
preparation  would  be  offset  by  lower 
postage.  Recipients  of  the  mail  would 
benePit  if  the  discount  enables  large 
volume  mailers  to  reduce  their  costs, 
because  often  those  recipients  are 
purchasing  products  or  services  from  the 
mailers  at  prices  based  on  these  mailers’ 
costs. 

Summary  of  Costs 

Sectors  Affected:  USPS:  and  large 
volume  mailers  and  recipients  of  that 
mail. 

If  the  discount  is  offered,  the  Postal 
Service  estimates  that  in  fiscal  year  1982 
its  revenues  will  decrease  $38.7  million, 
aM6  percent  reduction  in  total  Postal 
Service  revenues.  Mailers  taking 
advantage  of  the  discount  will  incur  the 
additional  costs  of  conforming  their 
mailings  to  meet  the  requirements  for 
the  proposed  discount,  but  the  increase 
in  preparation  expenses  would  be  offset 
by  lower  postage.  Some  of  the  costs 
would  be  one-time  start-up  costs — for 
example,  adding  the  planned  9-digit  ZIP 
code  to  each  address  on  the  mailing 
lists.  Recurring  costs  would  be  involved 
if  specific  mail  preparation  is  required, 
such  as  placing  mail  in  trays.  The 
Commission  anticipates  that  mailers 
who  intervene  in  this  case  will  present 
testimony  on  their  costs  to  conform 
mailings  to  meet  the  proposed 
requirements. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 
None. 


Timetable 

Public  Hearing^The  Commission  will 
hold  hearings  in  compliance  with 

'  the  requirements  for  format 
rulemaking  on  the  record. 

Public  Comment  Period — In  addition 
to  intervention  in  the  proceedings, 
interested  parties  may  send  letters 
of  comment  at  any  lime  during  the 
Commission’s  consideration  of  this 
case  (see  address  below).  Although 
these  letters  do  not  become  part  of 
the  record  on  which  the 
Commission  bases  its  decision,  they 
are  placed  in  the  Commission’s 
public  “commenter”  file. 

Regulatory  Impact  Analysis — ^The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Impact  Analysis  as  it  is 
defined  under  E.0. 12291.  However, 
the  Postal  Rate  Commission 
presents  essentially  the  same 
information  in  its  decisions. 

Regulatory  Flexibility  Analysis — The 
Postal  Rate  Commission,  as  an 
independent  agency,  here  engaged 
in  formal  rulemaking  on  the  record, 
is  not  required  to  prepare  a 
Regulatory  Flexibility  Analysis  as  it 
is  deHned  in  5  U.S.C.  §  §  603-04. 
However,  the  Postal  Rate 
Commission  presents  essentially  the 
same  information  in  its  decisions. 

Commission  Decision — ^To  be 
determined. 

Available  Documents 

As  the  following  documents  are  Filed 
with  the  Commission  or  issued  by  it 
during  the  course  of  the  proceedings, 
they  will  be  available  from  the 
Commission's  Docket  Room,  2000  L 
Street,  N.W.,  Room  500,  Washington,  DC 
20268,  (202)  254-3800. 

The  Notice  issued  by  the  Commission 
on  April  24. 1981  (46  FR  24060). 

Transcripts  of  Hearings,  as  well  as 
Letters  of  Comment,  Testimony. 

Exhibits,  Workpapers,  Library 
References/Studies,  Interrogatories  and 
Answers,  and  Requests  for  Oral  Cross- 
Examination  and  Written  Cross- 
Examination  for  Docket  No.  MC81-3. 

Commission  Orders  and  Notices; 
Presiding  Officer's  Orders,  Ruling, 
Motions  and  Notices,  Petitions  for  Leave 
to  Intervene,  and  Requests  for  Limited 
Participation;  and  Commission’s 
Recommended  Decision  for  Docket  No. 
MC81-3. 
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Donimonts  may  be  inspected  in  the 
Commission's  reading  room.  Copies  of 
documents  issued  by  the  Commission  or 
filed  by  the  Officer  of  the  Commission 
(OOC)  are  available  without  charge. 
Copies  of  all  other  public  documents  are 
available  for  15  cents  per  page. 

Agency  Contact 

Maureen  Drummy,  Special  Assistant 
to  the  Acting  Chair 
Postal  Rate  Commission 
2000  L  Street.  N.W.,  Room  500 
Washington,  DC  20268 
(202)  254-3846 
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INDEX  I— SECTORS  AFFECTED  BY  REGULATORY  ACTION 

This  index  graphically  presents  those  sectors  of  our  society  that  are  most  likely  to  benefit  from  or  incur  the  costs  of  the 
regulations  described  in  this  edition  of  the  Calendar.  The  information  noted  here  corresponds  to  that  provided  by  the  agencies 
in  the  “Summary  of  Costs”  and  “Summary  of  Benefits”  sections  of  each  entry.  The  index  presents  the  regulations  alphabeti¬ 
cally,  by  agency,  by  unit  within  the  agency,  and  then  by  title  of  the  regulation.  For  additional  information  on  the  effects  of  the 
regulation,  the  reader  should  refer  to  the  specific  Calendar  entry. 

A  reader  who  is  interested  in  a  particular  industry  or  group  can  easily  identify  those  regulations  that  have  a  major  impact 
on  that  industry  or  group.  The  reader  should  locate  the  relevant  “Affected  Industries”  or  “Other  Affected  Sectors”  heading 
and  scan  the  columns  within  them  to  locate  the  specific  industry  or  other  sector  in  which  he  or  she  is  interested.  For  each 
entry,  the  reader  can  then  see  the  agency  issuing  the  regulation,  the  title  of  the  regulation  affecting  the  sectors  of  interest,  and 
the  page  number  on  which  the  regulation  appears  in  the  Calendar. 

Similarly^  a  reader  who  is  interested  in  a  particular  regulation  can  identify  the  activities  and  groups  that  the  particular 
regulation  will  affect  significantly. 

This  index  highlights  two  types  of  regulatory  impacts:  (1)  direct  impacts  on  industries  and  other  sectors  that  are  required 
to  take  a  specific  action  or  that  will  receive  a  direct  or  immediate  benefit  as  a  result  of  a  regulation;  and  (2)  indirect  impacts 
on  sectors  that  are  important  suppliers  or  customers  of  the  directly  regulated  or  benefited  sector,  or  important  providers  of 
substitute  products. 

For  each  regulation,  we  first  identify  the  major  industrial  sectors  affected.  The  terminology  we  use  in  the  Affected 
Industries  section  of  the  index  corresponds,  where  possible,  to  standard  SIC  nomenclature  (Standard  Industrial  Classification 
Manual,  1972  edition  with  1977  supplement,  available  from  Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  Stock  Nos.  041-001-00066-6  and  003-005-00176-0  respectively).  The  SIC  Manual  defines  industries  in 
accordance  with  the  composition  and  structure  of  the  economy,  and  covers  the  entire  field  of  economic  activities.  The  SIC 
classifies  industries  by  major  division,  and  further  classifies  them  within  divisions  by  using  multiple  digit  codes. 

The  specific  categories  within  the  Affected  Industries  section  correspond  to  the  major  SIC  industrial  divisions.  Where  an 
impact  will  probably  be  felt  throughout  a  major  industrial  division,  we  name  that  major  division  (e.g..  Agriculture.  Mining. 
Construction,  Manufacturing,  etc.).  Where  a  regulation  will  affect  only  a  particular  type  of  establishment  within  a  division,  we 
use  a  more  specific  SIC  level  (e.g..  Livestock  Production,  Coal  Mining,  Building  Construction,  Petroleum  Refining,  etc.).  Below 
is  a  brief  explanation  of  each  major  industrial  division. 

Agriculture,  Forestry,  Fishing 

This  division  includes  establishments  primarily  engaged  in  agricultural  production  of  crops,  seeds,  livestock  and  dairy 
products,  and  related  agricultural  services;  forestry;  and  commercial  fishing  (including  shellfish  and  marine  products). 
Manufacturing  and  processing  of  agricultrual  products  away  from  the  farm  and  packaging  of  fish  are  classiHed  under 
Manufacturing. 

Mining 

This  division  includes  establishments  primarily  engaged  in  metal  and  nonmetallic  mineral  mining,  coal  mining  and 
processing,  oil  and  gas  extraction,  and  related  mining  services.  Manufacturing  and  processing  of  agricultural  products  away 
from  the  farm,  packaging  of  fish,  petroluem  refining  and  smelting,  and  refining  of  metal  are  classified  under  Manufacturing. 
Natural  gas  transmission  is  classified  under  Electric,  Gas,  and  Sanitary  Services,  and  pipeline  transportation  of  petroleum  is 
listed  under  Transportation. 

Construction 

This  category  includes  establishments  and  contractors  primarily  engaged  in  construction.  Construction  includes  new  work, 
additions,  alterations,  and  repairs.  Three  broad  types  of  construction  activity  are  covered:  (1)  building  construction  by  general 
contractors  or  builders  primarily  engaged  in  construction  of  buildings  for  sale  on  their  own  account  rather  than  as  contrac¬ 
tors;  (2)  heavy  construction,  such  as  highways,  streets,  cemeteries,  mines,  dams  and  water  projects,  sewage  collection, 
treatment  and  disposal  facilities,  hydroelectric  plant  construction,  and  irrigation  projects;  and  (3)  construction  by  special  trade 
contractors,  such  as  painting,  carpentry,  and  electric  work,  including  establishments  primarily  engaged  in  the  sale  and 
installation  of  communications  equipment  and  insulation  material. 

Manufacturing 

This  division  includes  establishments  engaged  in  the  mechanical  or  chemical  transformation  of  materials  or  substances 
into  new  products.  The  materials  processed  by  manufacturing  establishments  include  products  of  agriculture,  forestry,  fishing, 
mining,  and  quarrying,  as  well  as  products  of  other  manufacturing  establishments.  This  division  includes  milk  processing  and 
bottling,  fish  packaging,  smelting  and  refining  of  metal,  and  shipbuilding. 

Transportation,  Communications,  and  Electric,  Gas.  and  Sanitary  Services 

This  division  includes  establishments  providing  to  the  general  public  or  to  other  business  enterprises  passenger  and 
freight  transportation;  communication  services;  utilities  such  as  electricity,  gas,  steam,  and  water  or  sanitary  services;  and  the 
U.S.  Postal  Service. 

Trade 

This  division  covers  both  wholesale  and  retail  trade.  In  addition,  we  have  specifically  identified  impacts  on  the  exporting 
and  importing  operations  of  wholesale  and  retail  establishments.  Wholesale  trade  includes  establishments  or  places  of 
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business  primarily  engaged  in  selling  merchandise  to  retailers,  to  industrial,  commercial,  institutional,  farm,  or  professional 
business  users,  or  to  other  wholesalers:  and  businesses  acting  as  agents  or  brokers  in  buying  merchandise  for  or  selling 
merchandise  to  such  persons  or  companies.  Retail  trade  includes  establishments  engaged  in  selling  merchandise  for  personal 
or  household  consumption,  and  rendering  services  incidental  to  the  sale  of  goods.  Impacts  highlighted  include  increases  or 
decreases  in  demand  for  goods  or  services  traded,  as  well  as  passthrough  costs  from  suppliers  to  wholesalers  and  retailers. 

Finance,  Insurance,  Real  Estate 

This  division  includes  establishments  operating  primarily  in  the  fields  of  finance,  insurance,  and  real  estate.  Finance 
includes  banks,  trust  companies,  credit  agencies  other  than  banks,  investment  companies,  brokers  and  dealers  in  securities 
and  commodity  contracts,  and  security  and  commodity  exchanges.  Insurance  covers  carriers  of  all  types  of  insurance,  and  all 
insurance  agents  and  brokers.  Real  estate  includes  owners,  lessors,  lessees,  buyers,  sellers,  agents,  and  developers  of  real 
estate. 

Other  Services 

This  division  includes  establishments  primarily  engaged  in  providing  a  wide  variety  of  services  for  individuals,  business 
and  government  establishments,  and  other  organizations.  Included  are  health  services:  accounting,  architectural,  legal, 
engineering,  and  other  professional  '-ervices:  educational  institutions:  business,  repair,  and  recreational  services:  and  member¬ 
ship  organizations.  Not  included  arc  services  closely  related  to  a  particular  industry,  such  as  agricultural,  mining,  transporta¬ 
tion,  etc.,  which  are  noted  in  their  respective  categories. 

All-  or  Multi-Industry  Impact 

This  category  identifies  regulations  having  (1)  an  “across-the-board”  impact  on  all  sectors  of  the  economy,  or  (2)  an 
impact  which  affects  several  industries  and  cannot  be  adequately  identified  with  SIC  terminology.  Examples  of  the  latter 
include  regulations  affecting  industries  producing  a  particular  pollutant:  using  a  particular  manufactured  product,  raw 
material,  or  energy  source:  employing  a  particular  minority  group:  or  subject  to  a  particular  law.  For  some  regulations  having 
this  kind  of  cross-industry  impact,  we  also  identify  specific  industries  within  the  general  group  which  will  be  significantly 
affected.  For  example,  in  the  case  of  a  regulation  restricting  the  production  of  asbestos  products,  we  (1)  record  “Other 
Industries  Using  Asbestos  Products"  in  the  All-  or  Multi-Industry  Impact  column,  and  [2)  record  “Construction”  in  the 
Construction  column,  because  that  industry  is  the  major  industrial  user  of  asbestos  products. 

After  highlighting  industrial  sectors  affected,  we  next  record  impacts  on  governmental,  social,  geographic,  and  other 
sectors.  A  brief  explanation  of  each  of  these  “Other  Affected  Sectors”  follows: 

State  and  Local  Governinent 

This  category  identibes  regulations  significantly  affecting  State  and  local  governments.  We  highlight  regulations  in  this 
category  which  directly  regulate  a  State  or  local  government  function,  involve  State  or  local  government  in  implementation,  or 
preempt  a  State  law  or  regulation. 

Some  State  and  local  governments  engage  in  operations  not  traditionally  considered  “governmental”  in  nature  (such  as 
State-owned  liquor  stores).  Impacts  on  such  operations  are  recorded  in  the  appropriate  category  of  the  Industries  Affected 
section  of  the  index  (e.g.,  any  impact  on  State-owned  liquor  stores  is  included  in  the  listing  "Retail  of  Liquor”  under  the 
Wholesale  and  Retail  Trade  column).  Such  impacts  are  not  noted  in  the  State,  Local  Government  category. 

Population  Groups 

We  use  this  category  to  highlight  impacts  on  various  population  groups,  including  groups  defined  by  age,  income,  health 
status,  type  of  employment,  ethnicity,  and  living  environment. 

We  also  use  this  column  to  highlight  regulations  which  the  agencies  identify  as  having  a  specal  or  significant  impact  on 
consumers.  Regulations  identified  include  proposals  aimed  at  providing  safer  and  better  quality  consumer  goods  and  services, 
as  well  as  proposed  actions  which  might  raise  prices  or  decrease  the  quality  or  quantity  of  consumer  goods  and  services. 

This  category  also  indentifies  proposed  actions  which  impact  the  general  public.  This  term  encompasses  general  improve¬ 
ments  to  the  quality  of  life,  including  upgrading  the  environment,  encouraging  the  development  of  energy  sources,  curbing 
inflation,  and  improving  the  balance  of  trade. 

Geographic  Areas 

In  this  category,  we  identify  those  areas  of  the  country  particularly  affected  by  a  regulation,  such  as  specific  States  (as 
physical  regions  rather  than  political  units),  rural,  urban,  or  other  regions,  Indian  lands,  public  lands,  and  national  parks. 

Small  Business 

In  this  category  we  identify  those  regulations  which  have  special  impacts  on  the  small  business  community  as  a  whole,  as 
well  as  on  small  businesses  within  specific  industries.  Notations  in  this  category  encompass  a  variety  of  impacts,  including 
Small  Business  Administration  proposals  aimed  at  directly  benefiting  the  small  business  Community,  proposals  which  might 
adversely  affect  small  businesses,  and  regulations  which  are  structured  to  meet  both  the  special  needs  and  the  special 
limitations  of  small  businesses. 


Alternative  Regulatory  Approaches  Considered 

The  Alternative  Regulatory  Approaches  category  is  the  final  column  in  our  index.  This  category  highlights  regulations 
which  agencies  are  considering  implementing  by  using  alternative,  market-oriented  approaches.  These  approaches  are 
departures  from  traditional  “command-and-control”  regulation,  which  involves  strictly  specified  rules  and  formal  government 
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sanctions  for  failure  to  comply.  Instead,  alternative  regulatory  approaches  involve  the  use  of  private  ingenuity  and  the 
economic  forces  of  the  marketplace  to  develop  better  long-term  solutions  to  regulatory  problems.  These  approaches  include: 

•  Marketable  rights:  allowing  government-conferred  rights  to  be  exchanged  by  private  parties,  eliminating  the  need  for 
detailed  government  involvement  in  their  allocation. 

•  Economic  incentives:  structuring  fees  or  subsidies  (rather  than  government-enforced  standards)  that  encourage  private 
sector  achievement  of  regulatory  goals. 

•  Performance  standards:  replacing  regulations  that  specify  the  means  of  compliance  (usually  detailed  design  standards) 
with  more  general  standards.  These  standards  are  based  on  desired  overall  performance  levels — leaving  regulated  firms  free 
to  find  the  most  efficient  means  of  compliance. 

•  Information  disclosure:  replacing  direct  regulation  with  programs  to  give  customers  informed  freedom  of  choice  among 
products  and  services. 

•  Nongovernmental  compliance  measures:  replacing  or  supplementing  strict  governmental  monitoring  and  enforcement 
with  market-oriented  mechanisms,  including  third-party  compliance  monitoring  and  supervised  self-certification. 

•  Enhanced  competition:  achieving  needed  regulatory  goals  more  efficiently  by  adjusting  market  structure  through  the 
removal  of  barriers,  governmental  or  nongovernmental,  to  market  entry  or  limits  on  the  services  that  may  be  provided. 

•  Tiering:  tailoring  regulatory  requirements,  usually  recordkeeping  and  reporting  requirements  and  compliance  responsi¬ 
bilities,  according  to  the  nature  of  the  regulated  entity,  to  make  for  more  cost-effective  attainment  of  regulatory  goals. 

The  remaining  paragraphs  provide  an  overview  of  the  sectors  that  may  be  most  significantly  affected  by  regulations 
described  in  this  edition  of  the  Calendar.  We  present  industrial  impacts  by  major  SIC  Division;  where  appropriate,  we  also 
present  data  for  particular  industries  within  the  major  Divisions.  We  only  tabulated  impacts  when  they  were  industry- 
specific;  we  did  not  include  other  all-  or  multi-industry  impacts  in  the  tabulations  we  present  below.  Because  our  goal  is  to 
present  an  overview  rather  than  a  detailed  analysis,  we  limited  the  information  we  present  here  to  direct  impacts  and 
significant  indirect  impacts. 

Of  the  113  regulations  appearing  in  the  Calendar,  approximately  60  affect  Manufacturing.  Within  the  Manufacturing 
Division,  regulatory  impacts  are  most  frequent  on  transportation-related  manufacturing  (19),  manufacturing  of  various  products 
(15),  energy-related  manufacturing  (9),  and  manufacturing  in  general  (9). 

The  next  largest  regulatory  impact  is  on  Wholesale  and  Retail  Trade  (24),  Electric,  Gas,  and  Sanitary  Services  (23),  and 
Transportation  (20).  Service  industries  such  as  education  or  engineering  are  affected  by  19  of  the  regulations,  mining  by  16,  and 
construction  and  finance  by  14  each. 

Population  groups  affected  include  minorities  (6),  persons  susceptible  to  air  pollution  or  fumes  (6),  and  children  (3). 

Over  52  of  the  regulations  have  direct  or  significant  indirect  effects  on  the  general  public,  45  regulations  have  an  effect  on 
State  governments,  and  25  will  affect  local  governments. 

A  total  of  52  of  the  113  entries  (46  percent)  discuss  implementation  of  various  alternative  regulatory  approaches.  The 
techniques  more  often  mentioned  are  performance  standards  (18),  tiering  (18),  enhanced  competition  (10),  and  information 
disclosure  (7), 
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APPENDIX  I:  EXECUTIVE  ORDER 
' 12291 

Executive  Order  12291  is  a  major  part 
of  the  Administration’s  program  for 
regulatory  relief.  The  Executive  Order 
has  three  major  parts.  First,  it  sets  forth 
the  Administration’s  regulatory 
principles.  These  include  requirements 
that  if  the  agency  wishes  to  regulate,  it 
should  do  so  for  good  reason:  the 
benefits  of  the  regulation  should  exceed 
the  costs;  the  agency  ^ould  choose  the 
least  costly  way  of  securing  the 
regulatory  objective:  and  the  regulation 
should  maximize  net  benefits. 

Second,  the  Executive  Order 
establishes  the  preeminence  of  the 
Presidential  Task  Force  on  Regulatory 
Relief  in  matters  concerning  regulatory 
policy. 

Third,  the  Executive  Order  creates  a 
mechanism  through  which  the  Office  of 
Management  and  Budget  (OMB),  under 
the  overall  direction  of  the  Task  Force, 
is  to  review  proposed  regulations  and 
consult  with  agencies  about  them.  It  also 
calls  for  a  mechanism  for  OMB  to 
identify  existing  regulations  which 
agencies  must  address,  and  for  OMB 
and  the  Task  Force  to  coordinate  the 
development  of  legislative  proposals  in 
the  regulatory  area. 

Thus,  the  Executive  Order  strengthens 
agency  management,  ensures  sound 
analysis,  minimizes  regulatory  burden, 
and  provides  for  Executive  oversight  of 
the  regulation  development  process.  We 
include  it  below  for  your  information. 
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Presidential  Documents 


Executive  Order  12291  of  February  17,  1981 

Federal  Regulation 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  reduce  the  burdens  of  existing  and 
future  regulations,  increase  agency  accountability  for  regulatory  actions,  pro¬ 
vide  for  presidential  oversight  of  ^e  regulatory  process,  minimize  duplication 
and  conflict  of  regulations,  and  insure  well-reasoned  regulations,  it  is  hereby 
ordered  as  follows: 

Section  1.  Definitions.  For  the  purposes  of  this  Order 

(a)  "Regulation”  or  “rule”  means  an  agency  statement  of  general  applicability 
and  future  effect  designed  to  implement,  interpret,  or  prescribe  law  or  policy 
or  describing  the  procedure  or  practice  requirements  of  an  agency,  but  does 
not  include: 

(1)  Administrative  actions  governed  by  the  provisions  of  Sections  556  and  557 
of  Title  5  of  the  United  States  Code; 

(2)  Regulations  issued  with  respect  to  a  military  or  foreign  affairs  function  of 
the  United  States;  or 

(3)  Regulations  related  to  agency  organization,  management,  or  personnel. 

(b)  “Major  rule”  means  any  regulation  that  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices  for  consumers,  individual  industries. 
Federal,  State,  or  local  government  agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on  competition,  employment,  investment,  pro¬ 
ductivity,  innovation,  or  on  the  ability  of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises  in  domestic  or  export  markets. 

(c)  “Director”  means  the  Director  of  the  Office  of  Management  and  Budget. 

(d)  “Agency”  means  any  authority  of  the  United  States  that  is  an  “agency” 
under  44  U.S.C.  3502(1),  excluding  those  agencies  specified  in  44  U.S.C. 
3502(10). 

(e)  “Task  Force”  means  the  Presidential  Task  Force  on  Regulatory  Relief. 

Sec.  2.  General  Requirements.  In  promulgating  new  regulations,  reviewing 
existing  regulations,  and  developing  legislative  proposals  concerning  regula¬ 
tion,  all  agencies,  to  the  extent  permitted  by  law,  shall  adhere  to  the  following 
requirements: 

(a)  Administrative  decisions  shall  be  based  on  adequate  information  concern¬ 
ing  the  need  for  and  consequences  of  proposed  government  action; 

(b)  Regulatory  action  shall  not  be  undertaken  unless  the  potential  benefits  to 
society  for  the  regulation  outweigh  the  potential  costs  to  society; 

(c)  Regulatory  objectives  shall  be  chosen  to  maximize  the  net  benefits  to 
society; 

(d)  Among  alternative  approaches  to  any  given  regulatory  objective,  the 
alternative  involving  the  least  net  cost  to  society  shall  be  chosen;  and 

(e)  Agencies  shall  set  regulatory  priorities  with  the  aim  of  maximizing  the 
aggregate  net  benefits  to  society,  taking  into  account  the  condition  of  the 


particular  industries  affected  by  regulations,  the  condition  of  the  national 
economy,  and  other  regulatory  actions  contemplated  for  the  future. 

Sec.  3.  Regulatory  Impact  Analysis  and  Review. 

(a)  In  order  to  implement  Section  2  of  this  Order,  each  agency  shall,  in 
connection  with  every  major  rule,  prepare,  and  to  the  extent  permitted  by  law 
consider,  a  Regulatory  Impact  Analysis.  Such  Analyses  may  be  combined  with 
any  Regulatory  Flexibility  Analyses  performed  under  5  U.S.C.  603  and  604. 

(b)  Each  agency  shall  initially  determine  whether  a  rule  it  intends  to  propose 
or  to  issue  is  a  major  rule,  provided  that,  the  Director,  subject  to  the  direction 
of  the  Task  Force,  shall  have  authority,  in  accordance  with  Sections  1(b)  and  2 
of  this  Order,  to  prescribe  criteria  for  making  such  determinations,  to  order  a 
rule  to  be  treated  as  a  major  rule,  and  to  require  any  set  of  related  rules  to  be 
considered  together  as  a  major  rule. 

(c)  Except  as  provided  in  Section  8  of  this  Order,  agencies  shall  prepare 
Regulatory  Impact  Analyses  of  major  rules  and  transmit  them,  along  with  all 
notices  of  proposed  rulemaking  and  all  final  rules,  to  the  Director  as  follows: 

(1)  If  no  notice  of  proposed  rulemaking  is  to  be  published  for  a  proposed  major 
rule  that  is  not  an  emergency  rule,  the  agency  shall  prepare  only  a  final 
Regulatory  Impact  Analysis,  which  shall  be  transmitted,  along  with  the  pro¬ 
posed  rule,  to  the  Director  at  least  60  days  prior  to  the  publication  of  the  major 
rule  as  a  bnal  rule; 

(2)  With  respect  to  all  other  major  rules,  the  agency  shall  prepare  a  prelimi¬ 
nary  Regulatory  Impact  Analysis,  which  shall  be  transmitted,  along  with  a 
notice  of  proposed  rulemaking,  to  the  Director  at  least  60  days  prior  to  the 
publication  of  a  notice  of  proposed  rulemaking,  and  a  final  Regulatory  Impact 
Analysis,  which  shall  be  transmitted  along  with  the  final  rule  at  least  30  days 
prior  to  the  publication  of  the  major  rule  as  a  final  rule; 

(3)  For  all  rules  other  than  major  rules,  agencies  shall  submit  to  the  Director,  at 
least  10  days  prior  to  publication,  every  notice  of  proposed  rulemaking  and 
Rnal  rule. 

(d)  To  permit  each  proposed  major  rule  to  be  analyzed  in  light  of  the 
requirements  stated  in  Section  2  of  this  Order,  each  preliminary  and  final 
Regulatory  Impact  Analysis  shall  contain  the  following  information: 

(1)  A  description  of  the  potential  benefits  of  the  rule,  including  any  beneficial 
effects  that  cannot  be  quantiHed  in  monetary  terms,  and  the  identification  of 
those  likely  to  receive  the  benefits; 

(2)  A  description  of  the  potential  costs  of  the  rule,  including  any  adverse 
effects  that  cannOt  be  quantified  in  monetary  terms,  and  the  identification  of 
those  likely  to  bear  the  costs; 

(3)  A  determination  of  the  potential  net  benefits  of  the  rule,  including  an 
evaluation  of  effects  that  cannot  be  quantified  in  monetary  terms; 

(4)  A  description  of  alternative  approaches  that  could  substantially  achieve 
the  same  regulatory  goal  at  lower  cost,  together  with  an  analysis  of  this 
potential  benefit  and  costs  and  a  brief  explanation  of  the  legal  reasons  why 
such  alternatives,  if  proposed,  could  not  be  adopted;  and 

(5)  Unless  covered  by  the  description  required  under  paragraph  (4)  of  this 
subsection,  an  explanation  of  any  legal  reasons  why  the  rule  cannot  be  based 
on  the  requirements  set  forth  in  Section  2  of  this  Order. 

(e)  (1)  The  Director,  subject  to  the  direction  of  the  Task  Force,  which  shall 
resolve  any  issues  raised  under  this  Order  or  ensure  that  they  are  presented  to 
the  President,  is  authorized  to  review  any  preliminary  or  final  Regulatory 
Impact  Analysis,  notice  of  proposed  rulemaking,  or  final  rule  based  on  the 
requirements  of  this  Order. 

(2)  The  Director  shall  be  deemed  to  have  concluded  review  unless  the  Director 
advises  an  agency  to  the  contrary  under  subsection  (f)  of  this  Section: 
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(A)  Within  60  days  of  a  submission  under  subsection  (c)(1)  or  a  submission  of 
a  preliminary  Regulatory  Impact  Analysis  or  notice  of  proposed  rulemaking 
under  subsection  (c)(2); 

(B)  Within  30  days  of  the  submission  of  a  final  Regulatory  Impact  Analysis 
and  a  Hnal  rule  under  subsection  (c)(2);  and 

(C)  Within  10  days  of  the  submission  of  a  notice  of  proposed  rulemaking  or 
final  rule  under  subsection  (c)(3). 

(f)  (1)  Upon  the  request  of  the  Director,  an  agency  shall  consult  with  the 
Director  concerning  the  review  of  a  preliminary  Regulatory  Impact  Analysis 
or  notice  of  proposed  rulemaking  under  this  Order,  and  shall,  subject  to 
Section  8(a)(2)  of  this  Order,  refrain  from  publishing  its  preliminary  Regulatory 
Impact  Analysis  or  notice  of  proposed  rulemaking  until  such  review  is  con¬ 
cluded. 

(2)  Upon  receiving  notice  that  the  Director  intends  to  submit  views  with 

respect  to  any  final  Regulatory  Impact  Analysis  or  final  rule,  the  agency  shall, 
subject  to  Section  8(a)(2)  of  this  Order,  refrain  from  publishing  its  final 
Regulatory  Impact  Analysis  or  Rnal  rule  until  the  agency  has  responded  to  the 
Director’s  views,  and  incorporated  those  views  and  the  agency’s  response  in 
the  rulemaking  file.  .. 

(3)  Nothing  in  this  subsection  shall  be  construed  as  displacing  the  agencies’ 
responsibilities  delegated  by  law. 

(g)  For  every  rule  for  which  an  agency  publishes  a  notice  of  proposed 
rulemaking,  the  agency  shall  include  in  its  notice: 

(1)  A  brief  statement  setting  forth  the  agency’s  initial  determination  whether 
the  proposed  rule  is  a  major  rule,  together  with  the  reasons  underlying  that 
determination;  and 

(2)  For  each  proposed  major  rule,  a  brief  summary  of  the  agency’s  preliminary 
Regulatory  Impact  Analysis. 

(h)  Agencies  shall  make  their  preliminary  and  Hnal  Regulatory  Impact  Analy¬ 
ses  available  to  the  public. 

(i)  Agencies  shall  initiate  reviews  of  currently  effective  rules  in  accordance 
with  the  purposes  of  this  Order,  and  perform  Regulatory  Impact  Analyses  of 
currently  effective  major  rules.  *rhe  Director,  subject  to  the  direction  of  the 
Task  Force,  may  designate  currently  effective  rules  for  review  in  accordance 
with  this  Order,  and  establish  schedules  for  reviews  and  Analyses  under  this 
Order. 

Sec.  4.  Regulatory  Review.  Before  approving  any  final  major  rule,  each  agency 
shall: 

(a)  Make  a  determination  that  the  regulation  is  clearly  within  the  authority 
delegated  by  law  and  consistent  with  congressional  intent,  and  include  in  the 
Federal  Register  at  the  time  of  promulgation  a  memorandum  of  law  supporting 
that  determination. 

(b)  Make  a  determination  that  the  factual  conclusions  upon  which  the  rule  is 
based  have  substantial  support  in  the  agency  record,  viewed  as  a  whole,  with 
full  attention  to  public  comments  in  general  and  the  comments  of  persons 
directly  affected  by  the  rule  in  particular. 

Sec.  5.  Regulatory  Agendas. 

(a)  Each  agency  shall  publish,  in  October  and  April  of  each  year,  an  agenda  of 
proposed  regulations  that  the  agency  has  issued  or  expects  to  issue,  and 
currently  effective  rules  that  are  under  agency  review  pursuant  to  this  Order. 
These  agendas  may  be  incorporated  with  the  agendas  published  under  5 
U.S.C.  602,  and  must  contain  at  the  minimum: 

(1)  A  summary  of  the  nature  of  each  major  rule  being  considered,  the 
objectives  and  legal  basis  for  the.  issuance  of  the  rule,  and  an  approximate 


schedule  for  completing  action  on  any  major  rule  for  which  the  agency  has 
issued  a  notice  of  proposed  rulemaking; 

(2)  The  name  and  telephone  number  of  a  knowledgeable  agency  official  for 
each  item  on  the  agenda;  and 

(3)  A  list  of  existing  regulations  to  be  reviewed  under  the  terms  of  this  Order, 
and  a  brief  discussion  of  each  such  regulation. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  may,  to  the  extent 
permitted  by  law: 

(1)  Require  agencies  to  provide  additional  information  in  an  agenda;  and 

(2)  Require  publication  of  the  agenda  in  any  form. 

Sec.  6.  The  Task  Force  and  Office  of  Management  and  Budget. 

(a)  To  the  extent  permitted  by  law,  the  Director  shall  have  authority,  subject 
to  the  direction  of  the  Task  Force,  to: 

(1)  Designate  any  proposed  or  existing  rule  as  a  major  rule  in  accordance  with 
Section  1(b)  of  this  Order; 

(2)  Prepare  and  promulgate  uniform  standards  for  the  identification  of  major 
rules  and  the  development  of  Regulatory  ImpaCt  Analyses; 

(3)  Require  an  agency  to  obtain  and  evaluate,  in  connection  with  a  regulation, 
any  additional  relevant  data  from  any  appropriate  source; 

(4)  Waive  the  requirements  of  Sections  3,  4,  or  7  of  this  Order  with  respect  to 
any  proposed  or  existing  major  rule; 

(5)  Identify  duplicative,  overlapping  and  conflicting  rules,  existing  or  pro¬ 
posed,  and  existing  or  proposed  rules  that  are  inconsistent  with  the  policies 
underlying  statutes  governing  agencies  other  than  the  issuing  agency  or  with 
the  purposes  of  this  Order,  and,  in  each  such  case,  require  appropriate 
interagency  consultation  to  minimize  or  eliminate  such  duplication,  overlap,  or 
conflict; 

(6)  Develop  procedures  for  estimating  the  annual  benefits  and  costs  of  agency 
regulations,  on  both  an  aggregate  and  economic  or  industrial  sector  basis,  for 
purposes  of  compiling  a  regulatory  budget; 

(7)  In  consultation  with  interested  agencies,  prepare  for  consideration  by  the 
Resident  recommendations  for  changes  in  the  agencies'  statutes;  and 

(8)  Monitor  agency  compliance  with  the  requirements  of  this  Order  and  advise 
the  President  with  respect  to  such  compliance. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized  to 
establish  procedures  for  the  performance  of  all  functions  vested  in  the  Direc¬ 
tor  by  this  Order.  The  Director  shall  take  appropriate  steps  to  coordinate  the 
implementation  of  the  analysis,  transmittal,  review,  and  clearance  provisions 
of  this  Order  with  the  authorities  and  requirements  provided  for  or  imposed 
upon  the  Director  and  agencies  under  the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  and  the  Paperwork  Reduction  Plan  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

Sec.  7.  Pending  Regulations. 

(a)  To  the  extent  necessary  to  permit  reconsideration  in  accordance  with  this 
Order,  agencies  shall,  except  as  provided  in  Section  8  of  this  Order,  suspend 
or  postpone  the  effective  dates  of  all  major  rules  that  they  have  promulgated 
in  final  form  as  of  the  date  of  this  Order,  but  that  have  not  yet  become 
effective,  excluding: 

(1)  Major  rules  that  cannot  legally  be  postponed  or  suspended; 

(2)  Major  rules  that,  for  good  cause,  ought  to  become  effective  as  final  rules 
without  reconsideration.  Agencies  shall  prepare,  in  accordance  with  Section  3 
of  this  Order,  a  final  Regulatory  Impact  Analysis  for  each  major  rule  that  they 
suspend  or  postpone. 
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(b)  Agencies  shall  report  to  the  Director  no  later  than  15  days  prior  to  the 
effective  date  of  any  rule  that  the  agency  has  promulgaisd  in  flnal  form  as  of 
the  date  of  this  Order,  and  that  has  not  yet  become  effective,  and  that  will  not 
be  reconsidered  under  subsection  (a)  of  this  Section: 

(1)  That  the  rule  is  excepted  from  reconsideration  under  subsection  (a), 
including  a  brief  statement  of  the  legal  or  other  reasons  for  that  determination; 
or 

(2)  That  the  rule  is  not  a  major  rule. 

(c)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized,  to 
the  extent  permitted  by  law,  to: 

(1)  Require  reconsideration,  in  accordance  with  this  Order,  of  any  major  rule 
that  an  agency  has  issued  in  final  form  as  of  the  date  of  this  Order  and  that 
has  not  become  effective;  and 

(2)  Designate  a  rule  that  an  agency  has  issued  in  Hnal  form  as  of  the  date  of 
this  Order  and  that  has  not  yet  become  effective  as  a  major  rule  in  accordance 
with  Section  1(b)  of  this  Order. 

(d)  Agencies  may,  in  accordance  with  the  Administrative  Procedure  Act  and 
other  applicable  statutes,  permit  major  rules  that  they  have  issued  in  final 
form  as  of  the  date  of  this  Order,  and  that  have  not  yet  become  effective,  to 
take  effect  as  interim  rules  while  they  are  being  reconsidered  in  accordance 
with  this  Order,  provided  that,  agencies  shall  report  to  the  Director,  no  later 
than  15  days  before  any  such  rule  is  proposed  to  take  effect  as  an  interim  rule, 
that  the  rule  should  appropriately  take  effect  as  an  interim  rule  while  the  rule 
is  under  reconsideration. 

(e)  Except  as  provided  in  Section  8  of  this  Order,  agencies  shall,  to  the  extent 
permitted  by  law,  refrain  from  promulgating  as  a  final  rule  any  proposed 
major  rule  that  has  been  published  or  issued  as  of  the  date  of  this  Order  until 
a  ffnal  Regulatory  Impact  Analysis,  in  accordance  with  Section  3  of  this  Order, 
has  been  prepared  for  the  proposed  major  rule. 

(f)  Agencies  shall  report  to  the  Director,  no  later  than  30  days  prior  to 
promulgating  as  a  final  rule  any  proposed  rule  that  the  agency  has  published 
or  issued  as  of  the  date  of  this  Order  and  that  has  not  been  considered  under 
the  terms  of  this  Order. 

(1)  That  the  rule  cannot  legally  be  considered  in  accordance  with  this  Order, 
together  with  a  brief  explanation  of  the  legal  reasons  barring  such  considera¬ 
tion;  or 

(2)  That  the  rule  is  not  a  major  rule,  in  which  case  the  agency  shall  submit  to 
the  Director  a  copy  of  the  proposed  rule. 

(g)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized,  to 
the  extent  permitted  by  law,  to: 

(1)  Require  consideration,  in  accordance  with  this  Order,  of  any  proposed 
major  rule  that  the  agency  has  published  or  issued  as  of  the  date  of  this  Order, 
and 

(2)  Designate  a  proposed  rule  that  an  agency  has  published  or  issued  as  of  the 
date  of  this  Order,  as  a  major  rule  in  accordance  with  Section  1(b)  of  this 
Order. 

(h)  The  Director  shall  be  deemed  to  have  determined  that  an  agency's  report 
to  the  Director  under  subsections  (b),  (d).  or  (f)  of  this  Section  is  consistent 
with  the  purposes  of  this  Order,  unless  the  Director  advises  the  agency  to  the 
contrary: 

(1)  Within  15  days  of  its  report,  in  the  case  of  any  report  under  subsections  (b) 
or  (d);  or 

(2)  Within  30  days  of  its  report,  in  the  case  of  any  report  under  subsection  (f). 
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(i)  This  Section  does  not  supersede  the  President’s  Memorandum  of  January 
29,  1981,  entitled  “Postponement  of  Pending  Regulations",  which  shall  remain 
in  effect  until  March  30, 1981. 

(j)  In  complying  with  this  Section,  agencies  shall  comply  with  all  applicable 
provisions  of  the  Administrative  Procedure  Act,  and  with  any  other  proce¬ 
dural  requirements  made  applicable  to  the  agencies  by  other  statutes. 

Sec.  8.  Exemptions. 

(a)  The  procedures  prescribed  by  this  Order  shall  not  apply  to: 

(1)  Any  regulation  that  responds  to  an  emergency  situation,  provided  that,  any 
such  regulation  shall  be  reported  to  the  Director  as  soon  as  is  practicable,  the 
agency  shall  publish  in  the  Federal  Register  a  statement  of  the  reasons  why  it 
is  impracticable  for  the  agency  to  follow  the  procedures  of  this  Order  with 
respect  to  such  a  rule,  and  the  agency  shall  prepare  and  transmit  as  soon  as  is 
practicable  a  Regulatory  Impact  Analysis  of  any  such  major  rule;  and 

(2)  Any  regulation  for  which  consideration  or  reconsideration  under  the  terms 
of  this  Order  would  conflict  with  deadlines  inyjosed  by  statute  or  by  judicial 
order,  provided  that,  any  such  regulation  shall  be  reported  to  the  Director 
together  with  a  brief  explanation  of  the  conflict,  the  agency  shall  publish  in 
the  Federal  Register  a  statement  of  the  reasons  why  it  is  impracticable  for  the 
agency  to  follow  the  procedures  of  this  Order  with  respect  to  such  a  rule,  and 
the  agency,  in  consultation  with  the  Director,  shall  adhere  to  the  requirements 
of  this  Order  to  the  extent  permitted  by  statutory  or  judicial  deadlines. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  may,  in  accordance 
with  the  purposes  of  this  Order,  exempt  any  class  or  category  of  regulations 
from  any  or  all  requirements  of  this  Order. 

Sec.  9.  Judicial  Review.  This  Order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party 
against  the  United  States,  its  agencies,  its  officers  or  any  person.  The  determi¬ 
nations  made  by  agencies  under  Section  4  of  this  Order,  and  any  Regulatory 
Impact  Analyses  for  any  rule,  shall  be  made  part  of  the  whole  record  of 
agency  action  in  connection  with  the  rule. 

Sec.  10.  Revocations.  Executive  Orders  No.  12044,  as  amended,  and  No.  12174 
are  revoked. 


THE  WHITE  HOUSE. 
February  17,  1981. 


APPENDIX  11:  STATUS  OF  REGULATIONS  FROM 
NOVEMBER  1980  EDITION 
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Program  tion  scheduled  during  next  12 
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APPENDIX  ill:  PUBLICATION  DATES  FOR  AGENCY  SEMIANNUAL  REGULATORY  AGENDAS 


This  appendix  lists  publication  dates  for  the  semiannual 
regulatory  agendas  that  agencies  prepare  each  April  and 
October  in  response  to  Executive  Order  12291,  Federal 
Regulation  (46  FR  13193,  February  17,  1981).  It  provides 
the  dates  of  each  agency’s  last  published  semiannual 
agenda  and  the  Federal  Register  citation  to  enable 
interested  parties  to  gain  quick  access  to  the  list  of 
regulations  the  agency  is  cortsidering  or  reviewing  in 
addition  to  those  it  describes  in  the  Calendar. 


The  'appendix  also  lists  the  date  the  agency  expects  to 
publish  its  next  agenda.  All  executive  agencies,  and 
those  independent  agencies  that  choose  to,  publish 
these  agendas.  Each  agenda  entry  describes,  at  a 
minimum,  the  regulations  agencies  are  considering  and 
their  objectives;  the  legal  basis  of  the  action  the  agency 
is  taking;  an  approximate  schedule  for  issuing  the  rules; 
and  an  agency  contact.  The  Calendar  describes  more 
fully  only  the  most  important  of  these  regulations. 


AGENCY 


Executive  Agencies 

Department  of  Agriculture . 

Department  of  Commerce . 

Department  of  Education . 

Department  of  Energy . 

Department  of  Health  and  Human  Services . 

Department  of  Housing  and  Urban  Development . 

Deoartment  of  the  I  nterior . . 

Department  of  Justice . 

Department  of  Labor . 

Department  of  Transportation . 

Department  of  the  Treasury-; 

Alcohol,  Tobacco,  and  Firearms . 

Comptroller  of  the  Currency . 

Customs . 

Internal  Revenue  Service . 

Environmental  Protection  Agency . 

Equal  Employment  Opportunity  Cornmission . 

Federal  Emergency  Management  Agency . 

General  Ser\'ices  Administration . 

National  Credit  Union  Administration . 

Small  Business  Admmistration . 

Veterans  Administration . 

Independent  Regulatory  Agencies 

Civil  Aeronautics  Board . 

Commodity  Futures  Trading  Commission . 

Consumer  Product  Safety  Commission . 

Federal  Communications  Commission . 

Federal  Deposit  insurance  Corporation . 

Federal  Election  Commission . 

Federal  Energy  Regulatory  Commission . 

Federal  Home  Loan  Bank  Board . 

Federal  Maritime  Commission . 

Federal  Reserve  System . 

Federal  Trade  Commission . 

Interstate  Commerce  Commission . 

Nuclear  Regulatory  Commission . 

Postal  Rate  Commission . . . 

Securities  and  Exchange  Commission . 


PUBLICATION  DATE 
OF 

LAST  AGENDA 


April  28, 1961 . 

April  29, 1981  . 

April  30, 1981  . 

April  30, 1981  . 

April  30, 1981  . 

September  15, 1980. 

April  30. 1981  . 

April  29. 1981  . 

April  28, 1981  . 

April  2, 1981 . 


April  15. 1981  . 
April  15. 1981  . 
April  15. 1981  . 
April  15. 1981  . 
April  27. 1981  . 
April  3. 1981  ... 
April  24. 1961  . 
April  30. 1981  , 
April  30. 1981 
May  4. 1981 ... 
April  23. 1981 


April  30. 1981 
April  30. 1981 
May  1981 . 


May  4. 1981 . 

May  14, 1981 . 

Not  Applicable 
Not  Applicable 
October  14. 1980.. 
Not  Applicable 

April  1, 1981 . 

May  7, 1981 . 

April  30.  1981  . 


Not  Applicable 
April  21.  1981  .. 


FEDERAL 

REGISTER 

CITATION 

PUBLICATION  DATE 
OF 

NEXT  AGENDA 

. 46  FR  23871 . 

. 46  FR  24096 . 

. October  1961 

. 46  FR  24412 . 

. October  1981 

. 46  FR  24498 . 

. 46  FR  24424*! . 

. 45  FR  59062 . 

. 46  FR  24458 . 

. 46  FR24128 . 

. October  26. 1981 

. 46  FR  23884 . 

. 46  FR  20036 . 

. 46  FR  22133 . . 

. 46  FR22112 . 

. 46  FR22116 . 

. .'...October  15, 1981 

. 46  FR22121 . 

. 46  FR  23692 . 

. October  1981 

. 46  FR  20228 . 

. 46  FR  23271 . 

. October  15, 1981 

. 46  FR  24503 . 

. 46  FR24514 . 

. 46  FR  24955 . 

. October  1981 

. 46  FR  23081 . 

. 46  FR  24201 . 

. October  1981 

. 46  FR  24209 . 

. Not  available  at . 

. October  1981 

time  of  publication 

. 46  FR  24969 . 

. 46  FR  26654 . 

. 45  FR  67674 . 

. 46  FR  19824 . 

. 46  FR  25468 . 

. 46  FR24217 . 

. 46  FR  23942.., . 

. October  1981 
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